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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 41 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of 
departments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U.S. Code 74), 
and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U.S. Code 82d). Decisions also are rendered to claim- 
ants who request review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which credit has been dis- 
allowed. The decisions appearing in these volumes have been selected 
as constituting the more important, from the standpoint of general 
application and precedent, of those rendered during each fiscal year. 
It is with the view to preserve such decisions in an authentic and 
permanent form, convenient for reference, and to provide guidance 
for the administrative officers of the Government that these volumes 
are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the circulation of mimeographed copies of the decisions and of the 
“Digests of Published Decisions,” as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 

The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulative index digest with citation tables for all 
the decisions in the annual volume. 

Six consolidated indexes have been compiled, .the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinquen- 
nial indexes entitled “Index Digest of the Published Decisions of the 
Comptroller General of the United States” covering the following 
periods: July 1, 1929-June 30, 1940; July 1, 1940-—June 30, 1946; 
July 1, 1946-June 30, 1951; July 1, 1951-June 30, 1956; and July 1, 
1956—June 30, 1961. These indexes are compiled to assist in research 
for precedents with respect to matters coming within the jurisdiction 
of the General Accounting Office. 

Decisions appearing in the published volumes should be cited by 
volume and page number, as 1 Comp. Gen. 100. Decisions of the 
Comptroller General, which are not selected for publication, should 
be cited by the applicable file number and date, for example, B-12345, 
June 23, 1948. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 





1921—To Date 
Name State Date of 
commission 
I CI oo cicinoncntounndecene i ciiiiincscnndisdncnenked Mar. 18, 1955 
NE Or We Nace cannanadeecaseoess North Carolina. - - . Aug. 1,1940 
OEE Bie SE iicccn vtntondsdachuenddend New Hampshire. -......... ---| Apr. 7,1939 
3, Bagmmené MeO. ..<.ccccccccccccsess SRN divthawexasatescasouste June 29,1921 


COMPTROLLERS OF THE TREASURY 






1894-1921 
Walter W. Warwick. - 1,1915 
George E. Downey. - 16, 1913 
Robert J. Tracewell.. 26, 1897 
Robert B. Bowler... 1, 1894 





1817-1894 
First Comptrollers 
















Expiration 
of service 


June 30, 1921 
Aug. 31,1915 
May 15,1913 
Aug. 4,1897 





Robert B. Bowler Ohio... Sept. 30, 1894 
Asa C. Matthews. Tilinois.. May 14, 1893 
Milton J. Durham Kentuck Ap. 22, 1889 
William Lawrence Ohio... ar. 24, 1885 
Albert G. Porter Indiana. June 10, 1880 
Robert W. Taylor. --| Ohio. ... 3Feb. 25,1878 
Elisha Whittlesey... .......... «ol Ge «co 3SJan. 7,1863 
Gian incdsdctcnoncannacen Me tenn ide catasduesabece cea Apr. 30, 1861 
pO Sea CE: cc ustinadunanitiniicnmamerenned ae 30, 1857 
SE OE ¢ DP Ea vanwnicaccnesecesecs Maryland ‘i ay 31, 1849 
TE PE os cvtnccdddnnencnnsascce IUD 6 wacsinnncwsccnaaaia Apr. 6,1841 | Sept. 13, 1841 
pm a I x aisncintantoncanias Feb. 23,1838 | Apr. 19, 1841 
EY Wontnduhduccnsundidacssancenne Ec nnecanvcsuenayace June 18,1836 | Feb. 28, 1838 
Fe EN icticdcccunesencesecneeus TU tiddkinebisanencnensens Mar. 3,1817 | June 30, 1836 

1 Retired. 

3 Resigned. 

3 Died in office. 








COMPTROLLERS OF THE TREASURY—Continued 


1817-1894 
Second Comptrollers 


















Name State Date of Expiration 
commission of service 
Cestee TE BEI 6 ccccccsccccccsccccscs DIN cn canesticubeeaaneeuenll May 27,1893 | Sept. 30, 1804 
OM EES ee Pennsylvania. . .... .---| May 23,1889 | June 5, 1893 
SS ee Massachusetts. - ..- .---| Apr. 22,1887 | May 26, 1889 
cots meh cstrsh eee ieee kk. es ..-| June 2,1885 | Apr. 1, 1887 
We Cn WL, «. .. canccsacssccaasonea Oregon....... .---| Oct. 1,1877 | June 1, 1885 
Cc 0 ESS Clee .---| Jan. 7,1876 | Sept. 30, 1877 
SD Bile BE. o oncacduccosnscesseas New Hampshire. ............... May 20,1863 | Jan. 23,1876 
RR -cinsnaennsehsnsbcaswae SN sf cbt cantnedacacnadl Oct. 1,1857 | May 11, 1863 
nL... <camisneabessiusebne New Hampshire. - - ...-| Feb. 11,1853 | Oct. 8, 1857 
St Sr EE, ««égnvesencbusouusnaae Se .---| Oct. 1,1851 | Feb. 13, 1853 
ST os nolasicrticcan tunia lianniialedinintsaieiaiel Vermont.-... .---| Nov. 27,1850 | Sept. 10, 1851 
(|) ERR SE od nauenemnen ..| June 18,1836 | Nov. 28, 1850 
James B. Thornton.........-.. amauta Dee DING. « oncccccncencns May 27,1830 | June 30, 1836 
ils cinieridin ti eennabinwiiigeindietas New Hampshire. - - ...-| Mar. 21,1829 | May 24, 1830 
ee iananusinusiadnddmatnmmeinied Massachusetts. ................. Mar. 6,1817 | Mar. 21, 1829 
1789-1817 
Comptrollers of the Treasury 
re ni nisin tilnldahierdill Feb. 28,1815 | Mar. 3,1817 
I. «cs csieninseiticdinninaieenimiasibaris weal I SS oe oi nicseinigtnneeahiods Feb. 11,1814 | Feb. 28,1815 
I a a ei Pennsylvania. - .. .-------| Nov. 22,1811 | Feb. 10,1814 
Eo. nncenésncennbabtenneese i eal Dec. 15,1802 | Nov. 21,1811 
items medindehubvubbuibiel ee July 1,1796 | Dec. 14,1802 
Tt  diccenesnenienebebeaennen hee Dansachesetts. . .....ccccccccces June 26,1795 | June 30, 1796 
nn eencannans pseawitneel DIIIEEL ccneccqncsesseses Feb. 25,1795 | Sept. 1,1795 
0 Se TS ee June 17,1791 | Feb. 2,1795 
POSED Ss 5 iw <dancnconscccssascal HOUDINI ctesensecaccscaes Sept. 11,1789 | Apr. 16,1791 








ASSISTANT COMPTROLLERS GENERAL OF THE UNITED 8TATES 
1981-To Date 


Name State 


Date of Expiration 
commission of service 


Litemniteinaines TE Rina natnnien 
----| May 1,1943 |'June 29, 1953 
.--.| Mar. 6,1931 |? Apr. 30, 1943 
Fiddles sateen taka oaiapanadmeiale June 30,1921 |?Nov. 11,1930 





ASSISTANT COMPTROLLERS OF THE TREASURY 
1894-1921 





Charles Marshall Foree--- 






ones .--| Sept. 1,1915 | June 30, 1921 

May 24,1913 | Aug. 31,1915 
.-| Jan. 18,1898 |! Dec. 6,1912 
-| June 6,1895 | Dec. 24, 1897 
--| Oct. 1,1894 | Apr. 16, 1805 
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[B-65972] 
Highways—Forest Roads—Cost Recovery—Toll 


Collection charges from haulers of privately owned timber over access roads to 
national forest timber at rates to enable the United States to recover a pro- 
portionate share of the cost of acquisition of such roads, based on the proportion 
of private and Federal timber along the road, is a method of sharing the cost 
of road acquisition by the parties deriving economic benefits from the road 
rather than the payment of a toll so as to classify the road as a toll road and 
preclude the use of forest road development funds which are subject to the toll- 
free requirements in 23 U.S.C. 301; therefore, recovery of a share of the cost 
from the timber haulers does not prevent the use of forest road development 
funds for the cost of resurfacing such road. 


To the Secretary of Agriculture, July 3, 1961: 


Reference is made to letter of May 8, 1961, from Assistant Secretary 
of Agriculture Frank J. Welch, concerning a problem arising in con- 
nection with the acquisition of actual ownership or an interest in 
existing private roads which could serve national forest timber 
purchasers. 

It is stated, and correctly so, that the Forest Service has been 
operating on the assumption that the purchase of such roads with 
funds authorized by Title 23 U.S. Code makes the roads subject to 
the provisions of 23 U.S.C. 301, which prohibits the charging of tolls 
for the use of highways constructed under the Federal Highway Act, 
as amended. However, doubt is expressed whether charges made by 
the Forest Service on a basis intended to recover only costs of acquisi- 
tion or improvement of such roads is required to be considered a toll, 
the payment of which is prohibited by section 301 as a condition of 
the use thereof. 

It is explained that, under the present practice of developing road 
systems, owners of privately owned land or timber in the checker- 
board land ownership area who cooperate with the Forest Service 
pay a share of the cost of joint road systems, whereas the owner of an 
existing road may delay or refuse to cooperate in the joint use of the 
road. In the latter circumstances acquisition of the road by the 
Service through purchase or condemnation is the only reasonable 
action when the need therefor is critical. Thus, when an owner is 
compensated for a road so acquired he can use the road, if it is open to 
other than Government use, without charge unless the toll prohibition 
of section 301 is inapplicable. This situation, it is suggested, may be a 
deterrent to cooperative sharing of the cost. of developing a joint road 
system because the cooperator bears a part of such cost whereas an 
owner may recover all of his cost through sale of the road and then 
have the use of it without charge. 
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The specific situation in question concerns the purchase of the 
Lewis River Road leading into the Gifford Pinchot National Forest 
in the State of Washington. The funds used therefor were made 
available to the Forest Service by the Supplemental Appropriation 
Act, 1960, and the Department of the Interior and Related Agencies 
Appropriation Act, 1961, Public Laws 86-213 and 86-455, 73 Stat. 
440 and 74 Stat. 115, respectively, under the heading “Access Roads,” 
which funds, as stated in the letter, are not subject to the provisions of 
the cited section 301. The circumstances attending the purchase and 
use of the road are stated as follows: 

** * The reservations of the parties who owned the road or had interests in 
it permit some free hauling, but two of the owners of reserved rights agree in 
their easements conveying rights-of-way to the private road constructor to exer- 
cise hauling rights subject to reasonable use charges. One of the reservations 
limits the amount to be paid by haulers from its lands to a proportionate share 
of the cost of the road paid by the United States to the grantors. A few other 
private owners who are expected to haul timber over the road at some future time 
have not been involved in the negotiations. All users who have not reserved 
free hauling rights are charged at rates designed to recover the proportionate 
share of the cost to the United States for the purchase of the road, based on the 
proportion of private and United States timber tributary to the road. In ad- 
dition, a large share of the capacity is to be used by purchasers of national 
forest timber who do not pay a use charge, as such, but the price for the timber 
purchased from the United States is higher because of the availability of 
the road. 


It is further stated that about 1014 miles of the Lewis River Road 
are now being used by timber haulers and that this section of the road 
is surfaced with native voleanic rock. Under heavy traffic the surface 
material grinds into a fine dust which creates an unsafe condition, 
causes excessive wear on motorized equipment and results in hauling 
costs that are higher than would be experienced on a better road. To 
alleviate this condition the Forest Service plans to provide a bitum- 
inous surface for the road which may cost over $200,000 using forest 
road development funds and cooperative contributions from users. 

The questions presented for our decision are (1) whether the use of 
forest road development funds to so improve the Lewis River Road, 
which funds are subject to the toll free requirements of 23 U.S.C. 301, 
would require discontinuance of the collection of otherwise proper use 
charges, designed to recover the proportionate share of the cost to the 
United States for purchase of the road, from haulers of non-Federal 
timber in the area tributary to the road, and (2) whether it is proper 
to recover a proportionate share of the cost of such improvement from 
users who do not make advance contributions therefor and deposit 
such recoveries into the Treasury as miscellaneous receipts. 

Under the terms of 23 U.S.C. 301, all highways, including forest 
development roads, constructed under the Federal Highway Act of 
1921, as amended, are required to be free from tolls of all kinds. See 
23 U.S.C. 201. In our decision 40 Comp. Gen. 372, 375, rendered to 
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you, the word “tolls” as used in this statute was held to mean the 
exaction of money from highway travelers who are prohibited from 
using the highways unless they pay a toll to the parties entitled 
thereto. 

The funds appropriated to the Forest Service used for the purchase 
of the Lewis River Road were made available for the acquisition of 
privately owned roads that are required to provide access to national 
forest timber. The collection of charges from haulers of privately 
owned timber in the area who otherwise would be without available 
access—as distinguished from the general public who are permitted to 
use the road free of charge—at rates designed to recover the propor- 
tionate share of the cost to the United States for the purchase of the 
road, based upon the proportion of private and Federal timber tribu- 
tary to the road, is a method of sharing the cost of road acquisition by 
the parties deriving economic benefits therefrom. 

We do not believe that the collection of charges for the transporta- 
tion of privately owned timber over the Lewis River Road operates to 
classify the road as a toll road or requires the use charges to be re- 
garded as the payment of a toll. Since effective use of the road 
contemplates maintenance and improvement, we are of the opinion 
that the proposed expenditure of forest road development funds to 
provide a bituminous surface thereon, and the recovery of a propor- 
tionate share of the cost from the timber haulers who do not make 
advance contributions need not be considered as altering or changing 
the nature of the road and the use charges, or otherwise conflict with 
the toll free requirements of roads constructed with forest road 
development funds, 

The questions presented are answered accordingly. 


[B-123369] 


Courts—Judgments—Res Judicata—Watman Case Over- 
ruling Leonard Case 


An unracated or unreversed judgment rendered against a plaintiff on the merits 
of a controversy is conclusive as to all matters which were decided and which 
might have been decided, and even though, in a subsequent case involving 
another plaintiff but similar issues, a judgment is rendered in favor of the 
plaintiff the first judgment is res judicata so that a claim by the plaintiff in the 
first case, on the basis of the subsequent holding, must be denied. 

Notwithstanding that the decision in Leonard v. United States, 136 Ct. Cl. 686, 
which held that a retired member of the uniformed services was not entitled 
to an exemption from the dual compensation provisions of section 212 of the 
Economy Act, 5 U.S.C. 59a, by reason of former membership in the Army of 
the United States, was overruled as precedent in Watman v. United States, 
Ct. Cl. No. 189-59, the judgment in the Leonard case which was not vacated 
or reversed is conclusive as to all matters which were raised or which could 
have been raised and, since the statutes on which the plaintiff in the Leonard 
case bases his retired pay claim were in existence when the petition was filed 
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which resulted in the original decision, the Watman case does not constitute 
any authority for allowance of the claim for disability retired pay withheld 
during civilian employment because of the dual compensaton restrictions. 


To George Edward Leonard, Jr., July 3, 1961: 


Reference is made to your letter of June 6, 1961, and enclosure, 
in effect requesting reconsideration of your claim for disability re- 
tired pay administratively withheld during the periods of your 
civilian Federal employment because of the dual compensation re- 
strictions prescribed in section 212 of the Economy Act of June 30, 
1932, as amended, 5 U.S.C. 59a. 

Your claim was disallowed by our settlement dated February 10, 
1955. On the basis of your petition covering a similar claim, in the 
case of Leonard v. United States, 136 Ct. Cl. 686, certiorari denied, 
353 U.S. 976, the court held that you were not entitled to exemption 
from the provisions of section 212 of the Economy Act for the reason 
that your former membership in the Army of the United States, 
without component, furnished no basis for the exemption claimed. 
Thereafter, in the case of Watman v. United States, Ct. Cl. No. 189- 
59, decided March 1, 1961, the Court of Claims again considered the 
application of section 212 of the Economy Act. In the Watman case, 
the court overruled (as a precedent) the decision rendered in your 
case, but the judgment against you has not been vacated or reversed 
and nothing appears in the record available to us to affect the finality 
of that judgment. In the Watman case the court indicated that the 
plaintiff’s inactive status as a Reserve officer had nothing to do with 
the matter and concluded that the act of September 22, 1941, 55 Stat. 
728, 729, 10 U.S.C. 484 (1946 Ed.), granting to officers of the Army of 
the United States, without component, who were appointed under the 
provisions of that act, the same rights, privileges and benefits as mem- 
bers of the Officers’ Reserve Corps, exempted such Army of the United 
States officers (and former AUS officers) from the provisions of sec- 
tion 212. You now request reconsideration and payment of your 
claim on the basis of the court’s decision in the Wa/man case. 

Section 2519, Title 28 of the United States Code, provides that a 
final judgment of the Court of Claims against any plaintiff “shall 
forever bar any further claim, suit or demand against the United 
States arising out of the matters involved in the case or controversy.” 

In construing a similar statute in effect at the time (section 1095, 
tevised Statutes) in the ease of Ravesies v. United States, 21 Ct. Cl. 
243, 248, the court stated that if a claimant “brings his action here 
[in the Court of Claims] first, and it is decided against him, either 
by this court or on appeal by the Supreme Court, he cannot then take 
the same claim to the accounting officers, for it is by statute forever 
barred.” In the case of Adams v. United States, 36 Ct. Cl. 104, the 
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court stated that, even though founded upon an erroneous ruling of 
law, a judgment rendered by the court under its general jurisdiction 
which “stands unvacated and unreversed” is a final judgment, and 
that this is so notwithstanding that subsequently the Supreme Court 
decided in favor of another plaintiff in a similar case. Also, see 
United States v. O'Grady, 89 U.S. 641, 648, and The Assiniboine 
Indian Tribe v. United States, 128 Ct. Cl. 617, certiorari denied, 348 
US. 863. ; 

It appears that the judgment rendered against you (136 Ct. Cl. 
686) conclusively and finally determined and settled all of the ques- 
tions which were raised or which could have been raised in your case. 
The reason for this is that a judgment rendered on the merits is con- 
clusive as to all matters which were decided and as to all matters 
which might have been decided. See, in this connection, Heiser v. 
Woodruff, 327 U.S. 726, 735; International Curtis Marine Turbine 
Company v. United States, 74 Ct. Cl. 182; Guettel v. United States, 
95 F. 2d 229, 230, certiorari denied, 305 U.S. 603. 

The Supreme Court of the United States in 7'ait v. Western Mary- 
land Railway Company, 289 U.S. 620, 624, refers to this rule as one 
founded in sound policy, which applies “with equal force to the sover- 
eign’s demand and the claims of private citizens.” The rule is based 
upon that public policy which requires that a single controversy cap- 
able of being completely determined in one suit shall be ended by the 
judgment in that suit and shall not become the subject matter of sub- 
sequent litigation. See Southern Pacific Railroad Company v. United 
States, 168 U.S. 1, 48-49. Even lack of knowledge by the parties as 
to their legal rights will not prevent the application of the rule. See, 
in this connection, the decision in the Guette/ case, 95 F. 2d 229, 232. 

In Moser v. United States, 42 Ct. Cl. 86, in a suit for retired pay, 
the Court of Claims held that service as a midshipman at the Naval 
Academy during the Civil War was service as an officer of the Navy. 
In a case decided later (Jasper v. United States, 43 Ct. Cl. 368), the 
Court of Claims reversed the Moser decision and reached the opposite 
conclusion; it stated that, if a certain statutory provision had been 
called to its attention in the Moser case, it “would not in the face of 
that statute * * * have given judgment” for Moser. The Govern- 
ment thereafter refused to pay Moser retired pay based on the judg- 
ment rendered in his case and in a subsequent suit the Court of Claims 
(49 Ct. Cl. 285) upheld his right to receive retired pay on the basis 
of its first judgment in his case notwithstanding that it had later 
reached a different conclusion in the Jasper case. That decision rested 
on the proposition that the issue in the former J/oser case was iden- 
tical to the issue in the second Moser case and had been tried and 
determined, and therefore the judgment in the former A/oser case was 








6 DECISIONS OF THE COMPTROLLER GENERAL {41 


res judicata and conclusive upon the parties. That holding was af- 
firmed by the Supreme Court of the United States. See United States 
v. Moser, 266 U.S. 236, 242, where the court stated that “a fact, ques- 
tion or right distinctly adjudged in the original action cannot be dis- 
puted in a subsequent action, even though the determination was 
reached upon an erroneous view or by an erroneous application of the 
law.” 

Since the statutes on which you base your claim were in existence 
when you filed the petition which resulted in the decision reported at 
136 Ct. Cl. 686, and any right thereunder could have been claimed in 
that petition, we do not believe that, under the circumstances, the 
decision in the Watman case constitutes any authority for favorable 
action on your claim. Therefore, we must again deny your claim. 


[B-145976] 


Military Personnel—Research Fellowship Service—Double 
Compensation Restrictions 

A research fellowship with the National Cancer Institute, Public Health Service, 
the purpose of which is to provide individual support for research training in 
the basic and clinical sciences in the health science fields with the object of in- 
creasing the number of scientists qualified to conduct independent research, does 
not involve a status which would come under the statutes that control the sala- 
ries and pay benefits of Federal employees generally so that a retired Army officer 
in receipt of disability retirement pay who is awarded such a fellowship does 
not, by reason of the fellowship, hold an “office or position” under the United 
States within the meaning of the dual compensation restrictions of section 212 
of the Economy Act of 1932, 5 U.S.C. 59a, and, therefore, payment of full 
retired pay may be made. 


To Lieutenant Colonel R. H. MacPherson, Department of the Army, 
July 5, 1961: 

Your letter of April 25, 1961, requests our decision whether pay- 
ment is authorized on a voucher for $1,687.10, in favor of Lieuten- 
ant Colonel Benjamin B. Kamrin, 0290785, retired, representing 
retired pay withheld from him for the period November 1, 1960, 
through March 31, 1961. Your request was forwarded to us by first 
endorsement dated May 25, 1961, and was allocated DO Number 580 
by the Department of Defense Military Pay and Allowance 
Committee. 

The question presented is whether the officer is exempt from the 
dual compensation restrictions of section 212 of the Economy Act of 
June 30, 1932, as amended, 5 U.S.C. 59a. Information furnished by 
the Office of the Adjutant General, Department of the Army, on June 
12, 1961, discloses that the officer was promoted to lieutenant colonel, 
AUS, without component, effective December 14, 1942, and was certi- 
fied to the Veterans Administration for payment of disability 
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retirement pay in that grade, under the provisions of the act of April 
3, 1939, 53 Stat. 557, 10 U.S.C. 369a, on July 28, 1945. See, in that 
connection, U.S. Army Register, Volume II, Army of the United 
States and Other Retired Lists, January 1, 1961, at page 128. You 
indicate that as a result of an employment survey conducted by the 
Department of the Army during September 1960, concerning those 
officers retired under the act of April 3, 1939, the member advised that 
he was granted a special research fellowship with the National Cancer 
Institute, Public Health Service, National Institute of Health, 
Bethesda, Maryland, beginning August 11, 1960, with a total award 
of $10,000. You say that since neither the United States Department 
of Health, Education, and Welfare, nor the member, has furnished 
sufficient information as to the act under which the appointment 
was made, a determination cannot be made of the applicability of 
section 212. 

Information furnished by the Department of Health, Education, 
and Welfare, Public Health Service, National Institute of Health, 
shows that Lieutenant Colonel Kamrin was awarded a “special fel- 
lowship (CF-12,634).” Parts 61.1 to 61.13, Title 42, Code of Federal 

tegulations, issued under authority of section 215 of the Public 
Tlealth Service Act of July 1, 1944, 58 Stat. 682, 684, 42 U.S.C. 216, 
interpret and apply the pertinent statutory provisions. Part 61.4 
provides that fellowships shall be of two general types: 

(a) Fellowships, hereafter referred to in this part as “regular fellowships” 
{which include special fellowships of the type under consideration here], which 
do not require the performance of services for the Public Health Service and 
(b) fellowships, hereafter referred to in this part as “service fellowships,” 


which require the performance of services, either full or part time, for the 
Public Health Service. 


We have been furnished information to the effect that a fellowship of 
the type under consideration here is for the purpose of providing indi- 
vidual support for research training in the basic and clinical sciences 
in the health science fields, the purpose of which is to increase the 
number of scientists qualified to carry on independent research. Such 
fellowships would not appear to involve a status which would come 
within the purview of the statutory authorities controlling the salaries 
and pay benefits of Federal employees generally. Our view is that a 
person awarded such a fellowship would not hold an “office or position” 
under the United States Government such as is restricted by 5 U.S.C. 
59a. Therefore, if otherwise proper, we see no legal objection to pay- 
ment to Lieutenant Colonel Kamrin of full retired pay incident to his 
service inthe Army. Hence, if otherwise correct, payment is author- 
ized on the voucher, which voucher is returned herewith. 

We reach the foregoing conclusion without considering the possi- 
bility that the officer is exempt from the restrictions of 5 U.S.C. 59a 
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because of his military status. Assuming that his appointment in the 
Army of the United States was made under the act of September 22, 
1941, 55 Stat. 728, 10 U.S.C. 484 (1946 Ed.), his right to receive com- 
pensation as a civilian employee would come within the scope of our 
decision of May 18, 1961, 40 Comp. Gen. 625, following the case of 
Watman v. United States, Ct. Cl. No. 189-59, decided by the Court of 
Claims on March 1, 1961, and the provisions of 5 U.S.C. 59a would be 
inapplicable to his retired pay. 


[B-145581] 


Civilian .Personnel—Night Differential—Atomic Energy 
Commission Guard and Courier Duty 


Security guards of the Atomic Energy Commission who are assigned temporarily 
to regularly scheduled tours of. duty other than their own, which require per- 
formance of work on night shifts, are entitled under subsections (c) and (d) of 
section 25.232 of the Federal Pay Regulations to night differential for the night 
hours involved even though the work constitutes overtime for the substituting 
employees and the work does not recur for them. 

Security guards of the Atomic Energy Commission who, in addition to eight 
hours of duty are required to spend 15-minute intervals in checking in or out 
and going to and from security posts during the period from 6:00 p.m. to 
6:00 a.m., which intervals are administratively considered a regular part of the 
daily tour and as compensable time for overtime compensation purposes, are 
entitled to night differential under section 301 of the Federal Employees Pay 
Act of 1945, as amended, for all time served between 6:00 p.m. and 6:00 a.m. 
Security couriers of the Atomic Energy Commission who are assigned to security 
shipment duties which necessitate night work that recurs regularly during a 
shipment, although not according to a fixed hours-of-work pattern, may have 
the time worked considered as a part of the regularly scheduled tours of duty 
and be paid night differential under section 301 of the Federal Employees Pay 
Act of 1945, as amended, for any time worked between 6:00 p.m. and 6:00 a.m. 
in either the basic workweek hours or in the overtime hours. 


To the Chairman, United States Atomic Energy Commission, 
July 6, 1961: 


By letter of April 11, 1961, inadvertently dated March 11, 1961, 
the Deputy General Manager requested our decision concerning the 
payment of premium compensation under section 301(a) of the 
Federal Employees Pay Act of 1945, as amended by the act of Septem- 
ber 1, 1954, 68 Stat. 1110, 5 U.S.C. 921, for night work performed by 
AEC security guards and security shipment couriers. So far as here 
pertinent, said section 801(a), as amended, provides for the payment 
of premium compensation of 10 percent (hereinafter referred to as 
night differential) for any “regularly scheduled work” between the 
hours of 6:00 p.m. and 6:00 a.m. 

It appears from the Deputy General Manager's letter that the 
“security guards” are those employees engaged upon intraplant activi- 
ties, including such duties as area patrol, visitor escort, classified trash 
burning details, traffic control, and security posts. In view of the 
regular pattern of work hours for those employees, few problems con- 
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cerning payment of night differential are encountered. However, the 
following two factual situations, with the accompanying questions, are 
presented : 

In one situation, the security guards who work daytime shift are occasionally 
required (due to the absence of normally assigned personnel) to work night 
shifts on either, or both, the sixth and seventh days of the workweek (i.e., on 
days normally not worked). 

(a) In this situation, are the security guards who are so directed to perform 
night work on both the sixth and seventh days entitled to night pay differential 
for such sixth and seventh'days of work? 

(b) Are they entitled to night pay differential if they are directed to work 
only the sixth or the seventh day? 

The second situation involves overtime for certain guards who are required 
to check in and out at a central location and who are then transported between 
the central location and a security post immediately before and after their 
eight-hour tour of duty. For example, a security guard may be required to be 
present at “Security Guard Headquarters” for checking-in at 2:45 p.m., after 
which he is furnished transportation so as to arrive at the security post by 
3:00 p.m. After completion of eight hours of duty at the security post, he is 
returned to the “Headquarters” for checking-out which is not completed until 
11:15 p.m. 

(c) Under the above circumstances, may the security guard be paid night 
differential for the overtime period after 11:00 p.m. as well as the period from 
6:00 p.m. to 11:00 p.m.? 

Questions (a) and (b) refer to employees assigned temporarily to 
regularly scheduled tours of duty other than their own regular tours. 
Under subsections (c) and (d) of section 25.232 of the Federal Em- 
ployees Pay Regulations, such employees are entitled to night dif- 
ferential for the night hours involved even though the work may 
constitute overtime for the substituting employee and the work does 
not recur for him. 36 Comp. Gen. 657, 660. Questions (a) and (b) 
are answered in the affirmative. 

Concerning question (c), we understand that the 15-minute in- 
tervals required for checking in and out and going to and from the 
security post are considered as compensable time for overtime com- 
pensation purposes. Since such intervals are a regular part of the 
daily tour of duty, no reason is apparent why night differential should 
not be paid under the law and regulations cited above for all time 
served between the hours of 6:00 p.m. and 6:00 a.m. This question is 
answered in the affirmative. 

“Security couriers” are described as those employees whose duties 
are concerned with escorting interplant shipments of classified matter 
(ranging from documents to large and bulky quantities of materials 
and structural components). There is a frequent shifting of the em- 
ployees between intraplant guard duty and interplant courier duty. 
The number of couriers assigned toa particular shipment varies with 
the physical size, strategic Importance and nature of the shipment, and 
such other factors as availability of sleeping and eating accommoda- 
tions, the number of hours an individual can be on duty without such 
fatigue as would reduce his alertness, layovers, and problems of super- 
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vision and administrative arrangements peculiar to the individual 
shipment. 

The 40-hour basic workweek of security couriers consists of 5 
days of 8 hours each, which, generally, are the first 5 days of 
the calendar week in which “scheduled” or anticipated shipments 
required their services, and which usually are consecutive. However, 
certain unpredictable factors relating to necessity for shipment of 
material on an “as ready” basis, transportation routing delays, etc., 
make it impossible to fit the shipments to a uniform basic workweek. 
The actual hours of duty are determined by the duties to be performed 
in connection with the particular shipment. Some shipments can be 
completed within the basic 8-hour workday while others require 
more time, running up to several weeks in some instances. Of par- 
ticular significance in considering this case in connection with the 
Aviles case, infra, is the requirement that once the shipment has be- 
gun the assigned couriers must stay with the shipment until it is de- 
livered or until they are relieved by other couriers, whether such tour 
of duty be less than one day or several weeks in duration. The 
“required duty” does not, however, include time spent in resting, sleep- 
ing, eating, and the like, when the employee is relieved from actual 
duty even though he must remain “captive” with the shipment on 
the train, plane, or motor vehicle. 

The questions concerning security couriers are as follows: 

(d) Are security couriers assigned to security shipment duties entitled to 


night pay differential for all time spent in “required duty” between 6:00 p.m. 
and 6:00 a.m.? 

(e) If the answer to (d) is negative, are security couriers assigned to secu- 
rity shipment duties entitled to night pay differential only for time spent in 
“required duty” between 6:00 p.m. and 6:00 a.m. which is part (or all) of the 
first eight hours of work that day? 


As previously noted, the night differential statute uses the phrase 
“regularly scheduled work” but it does not define the phrase. We 
have considered the matter in, among others, our decisions in 36 Comp. 
Gen. 657; 39 id. 73; 40 id. 397. The matter also was recently con- 
sidered by the United States Court of Claims in the case of Aviles, 
et al. v. United States, Ct. Cl. No. 278-56, decided June 9, 1961, and 
another (M/cMahon, et al. v. United States, Ct. Cl. No. 30-57) decided 
October 5, 1960, involving meat inspectors of the Department of Agri- 
culture assigned to slaughtering and meat processing plants. The 
Department’s regulations required that an inspector be present 
throughout the period of operation. Certain of the processing plants 
frequently operated for more than 8 hours per day although the exact 
period of operation might vary from day to day. The Court found 
(Finding No. 20) that the inspectors performed some overtime on the 
majority of the days they were assigned to processing establishments 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL ll 


and that from time to time “the recurring overtime” included hours 
between 6:00 p.m. and 6:00 a.m. The Court in that case decided that 
the overtime worked by the plaintiffs was part of regularly scheduled 
tours of duty and held that night differential should be paid for any 
overtime hours that might be worked bet ween 6:00 p.m. and 6:00 a.m. 

From the facts presented concerning security couriers, the con- 
clusion seems warranted that the conditions of employment are such 
that time on duty, including duty at night, is determined by an in- 
herent requirement of the employment that the employee remain on 
duty until the completion of a task or until relieved. Therefore, in 
light of the conclusion reached in the Avé/es case and upon the basis 
of the Deputy General Manager's statement that the night work 
recurs regularly although not according to a fixed hours-of-work pat- 
tern, we hold that payment of night differential may be made to 
security couriers for night work included either in the basic work- 
week hours or in overtime hours. Question (d) is answered in the 
affirmative, making it unnecessary to answer question (e). 

Referring to the last paragraph of the Deputy General Manager's 
letter, you are advised that nondoubtful claims which may result 
from this decision may be paid by your Commission; however, doubt- 
ful claims and those which may be affected by the 10-year limitation 
of the act of October 9, 1940, 31 U.S.C. T1a, should be forwarded 
to our Claims Division for appropriate action, as provided in see- 
tions 2015 and 2025, respectively, of Title 4, General Accounting 
Office Policy and Procedures Manual for Guidance of Federal 
Agencies. 


cb 145655] 


Military Personnel—Retired Pay—Higher Retired Grade 
For Members Who Serve Satisfaciorily Under Temporary 
Appointments 


While no amount of service is specified in 10 U.S.C. 6151 before the Secretary 
of the Navy can determine that a member of the uniformed services has served 
satisfactorily in a higher grade or rank under a temporary appointment to be 
entitled to retired pay based on the higher grade, unless active service is actu- 
ally performed in the temporary grade under conditions requiring duty com- 
parable to that encountered during a normal tour of active duty, there would 
be no evidence upon which a determination of satisfactory service could be 
made; therefore, 10 U.S.C. 6151 must be construed as contemplating that the 
determinations will be made on the basis of sufficient actual service in the 
temporary grade to permit a genuine appraisal of the quality of the service 
of the member in that grade. 


Service by an enlisted Marine Corps Reserve member in the temporary grade 
of commissioned warrant officer on only one day, on which the member per- 
formed none of the duties normally required of an officer on active duty, does 
not constitute a sufficient basis for a determination by the Secretary of the 
Navy that the member served satisfactorily in the higher grade within the 
meaning of 10 U.S.C. 6151(a), which contemplates that the determination 
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will be made on the basis of sufficient actual service in the temporary grade 
to permit a genuine appraisal of the quality of the service of the member in 
that grade and, therefore, the member is not entitled to retired pay based on 
the higher rank. 


To Lieutenant Commander E. C. Dodd, Department of the Navy, 
July 7, 1961: 


By second endorsement dated April 18, 1961, the Comptroller of 
the Navy forwarded your letter of March 29, 1961, XO: TA: kj-7220/ 
93016, requesting a decision as to whether or not “Chief Warrant 
Officer (W-2) Stanley E. Raub, 93016, USNR (Retired),” is entitled 
to retired pay computed under 10 U.S.C. 6151(b) based on the rank 
of chief warrant officer (W-2) from the date of his retirement. The 
request was assigned submission No. DO-N-573 by the Department 
of Defense Military Pay and Allowance Committee. 

It is stated in your letter that Mr. Raub served in the Regular 
Marine Corps from December 1, 1938, through July 3, 1946, and that 
while so serving he held both temporary and permanent appoint- 
ments as a warrant officer; that he served in the Marine Corps Reserve 
from July 4, 1946, through June 2, 1949; that he was promoted to 
the temporary rank of commissioned warrant officer while serving in 
the Marine Corps Reserve as a warrant officer; that the only active 
service he performed as a commissioned warrant officer was 12 
days’ active duty for training; and that when he resigned his tem- 
porary commission, the Secretary of the Navy granted him a perma- 
nent commission in the inactive Reserve. It is also stated that he 
served in the Naval Reserve from June 3, 1949, through May 31, 1960, 
performing active duty as an enlisted man only. 

It is reported that, in accordance with 10 U.S.C. 6327, he was 
placed on the Naval Reserve Retired List on June 1, 1960, as a chief 
aviation electrician (E-7), his permanent enlisted grade, having at 
that time completed 21 years and 6 months of service for basic pay 
purposes; and that he has been receiving retired pay at the gross 
monthly rate of $175, which is 50 percent of the basic pay of an 
enlisted man in pay grade E-7 with over 20 years of service. It 
is also reported that the Secretary of the Navy determined, pursu- 
ant to 10 U.S.C. 6151, that he served satisfactorily under his tempo- 
rary appointment of chief warrant officer (W-2), and advanced him 
on the retired list to such grade and rank from the date of his 
retirement. 

The reasons for doubt as to the propriety of payment of increased 
retired pay in this case are set forth in the fourth paragraph of your 
letter of March 29, 1961, as follows: 

Since CWO Raub served in the Marine Corps and the Navy, which organiza- 
tions are both part of the Department of the Navy, and since the Secretary of 


the Navy makes the determinations of satisfactory service under 10 U.S.C. 6151 
for both organizations, it appears that he may be entitled to retired pay as a 
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chief warrant officer (W-2) from date of retirement. However, in view of 29 
Comp. Gen. 437, 32 Comp. Gen. 425, and 33 Comp. Gen. 10, his entitlement to 
such pay is questionable. 


Section 6327, Title 10, U.S. Code, reads in pertinent part as 
follows: 


(a) A member of the Naval Reserve or the Marine Corps Reserve may be 

transferred to the Retired Reserve upon his request if he has completed— 
© ~ . Lf oo om a” 

(2) at least 20 years of active service in the armed forces other than active 
duty for training, the last 10 of which he served in the 11-year period immedi- 
ately preceding his transfer to the Retired Reserve. 

(b) Each member who is transferred to the Retired Reserve under sub- 
section (a) is entitled, when not on active duty, to retired pay at the rate of 
50 percent of the basic pay to which he would be entitled if on active duty. 

Section 6151, Title 10, U.S. Code, reads in pertinent part as 


follows: 

(a) Unless otherwise entitled to a- higher retired grade, each member, other 
than a retired member, of the Navy or the Marine Corps shall, when retired, be 
advanced on the retired list to the highest officer grade in which he served satis- 
factorily under a temporary appointment as determined by the Secretary of 
the Navy. 

(b) Each member, other than a former member of the Fleet Reserve or the 
Fleet Marine Corps Reserve, who is advanced on the retired list under this 
section is, unless otherwise entitled to higher retired pay, entitled to retired pay 
at the rate of 2% percent of the basic pay to which he would be entitled if 
serving on active duty in the grade to which advanced multiplied by the number 
of years of service that may be credited to him under section 1405 of this title, 
but the retired pay may not be more than 75 percent of the basic pay upon which 
the computation of retired pay is based. In determining the number of years to 
be used as a multiplier under this subsection, a part of a year that is six months 
or more is counted as a whole year and a part of a year that is less than six 
months is disregarded. 


Section 6151, Title 10, U.S. Code, specifically covers members of 
both the Navy and the Marine Corps, including reserve components. 
10 U.S.C. 5001(a)(1) and (2). While there are persuasive reasons 
for a conclusion that such statutory provisions are broad enough to 
include cases like the one here involved—where the member has been 
retired as a member of the Navy or as a member of the Marine Corps 
and where the Secretary of the Navy has determined that such member 
has served satisfactorily under a temporary appointment in the other 
of those two services—it appears unnecessary to decide that matter 
for the reasons stated below. 

The following pertinent information concerning the Marine Corps 
service of Stanley Ellis Raub has been made available to us by Head- 
quarters, United States Marine Corps: 

(a) While serving as an enlisted member of the Regular Marine 
Corps, he was temporarily appointed to the grade of warrant officer 
in the Regular Marine Corps on September 1, 1944, under the act of 
July 24, 1941, 55 Stat. 603, 34 U.S.C. 350. 

(b) He served continuously as a temporary warrant officer in the 
Regular Marine Corps from September 1, 1944, to July 2, 1946, the 
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date immediately preceding the day of his discharge as an enlisted 
member. 

(c) He accepted a permanent appointment as a warrant officer in 
the U.S. Marine Corps Reserve on July 4, 1946. 

(d) By orders dated July 15, 1947, issued while he was still on 
inactive duty, he was assigned to active duty at his home for one day, 
July 28, 1947, without pay and allowances, to permit his temporary 
promotion to the next higher grade, that of commissioned warrant 
officer. 

(e) He was temporarily appointed to the grade of commissioned 
warrant officer in the U.S. Marine Corps Reserve effective July 28, 
1947, under the act of July 24, 1941. He was found physically 
qualified for and acknowledged receipt of that appointment on the 
same day. 

(f) The Marine Corps records, based on a muster roll submitted 
by the General Service Unit, Fourth Marine Corps Reserve District, 
Philadelphia, Pennsylvania, show that he performed active duty for 
training as a “commissioned warrant officer” of the U.S. Marine 
Corps Reserve at the Marine Barracks, Camp Lejeune, North Carolina, 
during the period August 11 to 22, 1947. It appears doubtful, how- 
ever, that he did in fact perform such duty since (1) in his letter 
of July 25, 1947, he stated that he would not be able “to attend 
the training period for which selected” and since (2) because of such 
statement, action was taken as of July 29, 1947, to delete his name 
froin the list of Reserve officers selected for assignment to a specified 
course at Camp Lejeune during the period August 11 to 22, 1917. 

(g) Based on a determination by the Secretary of the Navy that 
he had served satisfactorily in that grade under a temporary appoint- 
ment, he was permanently appointed to the grade of commissioned 
warrant officer in the U.S. Marine Corps Reserve on October 28, 
1947. Such appointment was delivered to him by letter dated Novem- 
ber 3, 1947, but he did not accept the appointment formally. 

(h) On October 31, 1947, he submitted his resignation as a “com- 
missioned warrant officer” of the U.S. Marine Corps Reserve. 

(1) He enlisted in the U.S. Marine Corps Reserve on November 1, 
1947, and by letter dated January 20, 1948, the Commandant of the 
Marine Corps informed him that his resignation submitted on October 
31, 1947, was accepted effective October 31, 1947. 

(}) “Except for 28 July 1947 and possibly 11 to 22 August 1947,” 
there is no record of his having served on active duty or active duty 
for training during the period July 4, 1946, through October 31, 1947. 

(k) He served continuously on active duty as an enlisted mem- 
ber of the U.S. Marine Corps Reserve from November 1, 1947, through 
June 1, 1949. 
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(1) He was discharged as an enlisted member of the U.S. Marine 
Corps Reserve on June 2, 1949. 

Section 10 of the act of July 24, 1941, as amended by section 8(a) 
of the act of February 21, 1946, 60 Stat. 28, 34 U.S.C. 350i, permitted 
the continuance of the temporary officer status held by personnel 
of the U.S. Marine Corps Reserve under that act not longer than 
the “date of release from active duty,” and provided that such per- 
sonnel “shall have, when returned to an inactive status, the highest 
grade and rank in which, as determined by the Secretary of the Navy, 
they served satisfactorily under a temporary appointment * * *.” 
We are not aware of any statutory provision which permitted a mem- 
ber of the U.S. Marine Corps Reserve to hold a temporary officer 
grade while on inactive duty on and after July 29, 1947, the date 
following that on which Mr. Raub was temporarily appointed to the 
grade of commissioned warrant officer. Hence, it is our view that 
if he served on active duty for training from August 11 to 22, 1947, 
he did not serve in the temporary grade of commissioned warrant 
officer, having held that temporary grade on July 28, 1947, only. 

The above-quoted provisions of 10 U.S.C. 6151(a) were derived 
from section 10(b) (2) of the act of July 24, 1941, as amended by 
section 8(a) of the act of February 21, 1946, 60 Stat. 28. While no 
mention is made in that section as to the amount of service required 
before the Secretary of the Navy could determine that a member 
had served satisfactorily in a higher grade or rank under a temporary 
appointment, it is obvious that unless active duty actually is performed 
in the temporary grade under conditions requiring duty which is 
comparable to that encountered during a normal tour of active duty, 
there is no evidence upon which a determination of satisfactory serv- 
ice could be made, It appears from an examination of comparable 
statutory provisions that it has been the policy of the Congress to 
require a substantial amount of service for such a determination and 
we have found no instance among such comparable provisions where 
a period of less than 30 days has been specified. See 10 U.S.C. 1371. 
Thus, it appears that the law contemplates that the determination 
authorized to be made by the Secretary will be made on the basis of 
sufficient actual service in the temporary grade to permit a genuine 
appraisal of the quality of the service of the officer in that grade. In 
10 U.S.C. 3963 (a) and 10 U.S.C. 8963(a), applicable to certain officers 
of the Army and the Air Force, it is specified that the officer con- 
cerned must have served on active duty satisfactorily, as determined 
by the Secretary concerned, for not less than 6 months. We have 
ascertained that, under comparable statutory provisions such as sec- 
tions 1372, 3963(b), 3964, 8963(b) and 8964 of Title 10, U.S. Code, 
where no minimum period of service is specified, the Department of 
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the Army and the Department of the Air Force, for the purpose of 
determining “satisfactory service” in a higher rank or grade, require, 
generally, service in such rank or grade for a period of at least 6 
months, See, in this connection, Roberts v. United States, Ct. Cl. 
No. 247-59, decided November 2, 1960. 

It appears from the evidence now of record in the present case 
that Mr. Raub served in the temporary grade of commissioned war- 
rant officer on only one day, July 28, 1947, and that on that day he 
performed none of the duties normally required of an officer on 
active duty. In the circumstances, the basis for the determination that 
he served satisfactorily in such higher grade within the meaning 
of the provisions of 10 U.S.C. 6151(a) is too doubtful to warrant 
our holding that there is authority for paying him increased retired 
pay computed on pay in that grade. See Charles v. United States, 
19 Ct. Cl. 316, and Longwill vy. United States, 17 Ct. Cl. 288. 


[B-145677 


Highways—Federal Aid to the States—Overapportion- 
ments—Recovery—Adjustments 

The failure of the Secretary of Commerce to apportion Federal-aid highway 
funds in accordance with the formula specified in 23 U.S.C. 104(b), with the 
result that some States received funds in excess of the amount they were entitled 
to receive and others received less than their entitlement, must be regarded as 
an act in excess of statutory authority which neither binds nor estops the 
Government; therefore, since the Government may not charge appropriated 
moneys with any amount in excess of the authorized apportionment, such excess 
amounts must be recovered from the States and where adjustments are effected 
to recover the excess amounts which were made at the expense of other States, 
the rights of all the States, as well as the Federal Government, require that all 
apportionments be appropriately adjusted. 


To the Secretary of Commerce, July 7, 1961: 


By letter of April 20, 1961, the General Counsel of your Depart- 
ment requested the opinion of this Office as to whether you may legally 
make adjustments in the next apportionment of Federal-aid primary 
and secondary highway system funds to correct erroneous apportion- 
ments of such funds in prior years. 

The facts in the matter may be summarized as follows: 

Section 104£(b) of Title 23, U.S. Code, requires the apportionment 
of primary and secondary Federal-aid highway funds to the States 
in accordance with a specified formula which takes into account a 
State’s area, population, and total rural and star route mileage. See- 
tion 104(b) provides in part that : 

(b) On or before January 1 next preceding the commencement of each fiscal 
year * * * the Secretary * * * shall apportion the * * * sums authorized to 


be appropriated for expenditure * * * for that fiscal year, among the several 
States in the following manner: 
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(1) For the Federal-aid primary system : 

* * * one-third in the ratio which the mileage of rural delivery routes and 
star routes in each State bears to the total mileage of rural delivery and star 
routes in all the States at the close of the next preceding fiscal year, as shown 
by a certificate of the Postmaster General, which he is directed to make and 
furnish annually to the Secretary. * * * 

(2) For the Federal-aid secondary system : 

* * * one-third in the ratio which the mileage of rural delivery and star 
routes, certified as above provided, in each State bears to the total mileage of 
rural delivery and star routes in all the States. * * * 


The Bureau of Public Roads, in apportioning Federal-aid primary 
and secondary highway funds to the States for fiscal years 1957 
through 1961, used mileage data compiled by the Post Office Depart- 
ment as of the close of the second fiscal year preceding the date of 
apportionment rather than as of the close of the next preceding fiscal 
year as required by section 104(b). This practice resulted in most 
States receiving apportionments for these years in amounts either 
less than or in excess of the amounts they would have received had 
the Bureau followed the apportionment formula specified in the law. 
Twenty-six States received apportionments totaling about $8.5 million 
in excess of the amount they were entitled to receive while 19 States 
and Puerto Rico received apportionments totaling about $8.5 million 
less than they should have received. The apportionments to five States 
and the District of Columbia were not affected. Deviation by the 
Bureau from the express provisions of law has worked a substantial 
inequity against eight of the States which each received apportion- 
ments for the period in question in amounts of from $.5 million to 
$1.5 million less than they were entitled to receive. 

Your General Counsel points out that : 


Sectior 101(b) of title 23, United States Code, declares it to be in the national 
interest to accelerate the construction of the Federal-aid highway systems and 
further declares that the prompt and early completion of the National System 
of Interstate and Defense highways is essential to the national interest and is 
one of the most important objectives of the law. In furtherance of these declara- 
tions, section 104(b) (5) requires that apportionments of funds authorized for 
the Interstate System for the fiscal years 1960 through 1969 shall be made on a 
date as far in advance of the beginning of the fiscal year for which authorized as 
practicable. In view of these statutory provisions, funds authorized for the 
Interstate System by the Federal-Aid Highway Act of 1956 have ordinarily been 
apportioned to the States during June, July, or August preceding the fiscal year 
for which the funds were authorized. The latest date on which such funds 
have been apportioned was October 9, and this apportionment had to be delayed 
until congressional action on highway legislation providing additional funds was 
resolved, since the amount of funds which could be apportioned to the States 
was dependent on the amount of additional revenues provided. 

Although the law does not require that funds anthorized for the Interstate 
System and funds authorized for the Federal-aid primary and secondary sys- 
tems and their extensions in urban areas be apportioned at the same time, it has 
been the practice to apportion all such funds upon the same date. This practice 
is considered to be very desirable, and the most nearly in accord with the intent 
of the Congress, since early apportionment of all the authorized funds enables 
the States to proceed expeditiously with the development of balanced plans 
and programs for the improvement of their highway systems to be financed with 
Federal funds. 


DETROIT PUBLIC LIBRARY 
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With respect to the question presented—whether in the next ap- 
portionment of Fcderal-aid highway funds appropriate adjustments 
could be made to offset the discrepancies which resulted through use of 
improper mileage statistics in prior years—the General Counsel sets 
forth three reasons in support of a negative answer: 

1. The statute requires that apportionment be made on or before 
January 1 next preceding the commencement of the fiscal year for 
which the funds were authorized and is silent as to the Secretary’s 
authority to adjust an apportionment after that date. 

2. Any adjustment made in a particular year would constitute a 
departure from the statutory apportionment formula for that year. 

3. Since the period of availability for obligation of funds authorized 
for certain of the fiscal years in question has expired, adjustments at 
this date might have the effect of extending the period of availability 
of such funds contrary to law. 

Concerning the third reason set forth, it has been the practice of the 
Bureau of Public Roads to consider that apportionments have not 
lapsed when it is determined, at the close of a fiscal year, that the 
cumulative sum of Federal agreements with States for sharing in road 
construction costs is at least equal to the cumulative sum of apportion- 
ments for that purpose at the close of a fiscal year two years before. 
This calculation employs the “first-in, first-out” basis of accounting 
and disregards the fact that apportionments have fiscal year identities. 
While the Bureau maintains accounts for each State by types of high- 
way system, such accounts are on a cumulative basis of apportionments 
and not on an individual fiscal year basis. Because the funds of one 
year cannot be distinguished from those of another, there is no alterna- 
tive to considering, as the Bureau does, that project agreements with 
States are always applicable to the oldest open apportioned funds. 
In these circumstances, existing project agreement amounts would 
be applied against unobligated balances created by the proposed ad- 
justment of apportionments and no authorizations would lapse as 
long as the cumulative sum of agreements exceeds the cumulative sum 
of expired apportionments. We understand that with the exception of 
two instances which occurred about 30 years ago, no funds apportioned 
to States have lapsed. In these two instances, the lapsed funds re- 
verted to the General Fund of the Treasury in accordance with the 
law existing at that time. We, therefore, do not believe that the 
question of a possible extension of the period of availability of ap- 
portionments to be made through the adjustments involved presents 
any real problem and, under the cireumstances, is one which need not 
be considered. 

And so far as the first two reasons are concerned—that the statute 
is silent with respect to adjustments of apportionments and that any 
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adjustment made in a given year would constitute a departure from 
the statutory formula for that year—we cannot agree that they ade- 
quately support the conclusion suggested. Section 104(b) charges 
the Secretary of Commerce with the performance of a ministerial 
duty. Under the statute the Secretary has no discretionary function 
but must perform his duty in exact compliance with the terms of the 
act. Where he has failed to follow the statutory formula for appor- 
tioning funds, through error or otherwise, we do not believe a statute 
is required to authorize him to correct the misapportionment made. 
To the extent that any State has received funds in excess of the 
amount authorized for apportionment to it, the amount of the over- 
apportionment must be recovered. The fact that the deadline for 
apportioning funds has passed does not affect the State’s liability 
for return of funds apportioned to it in excess of the amount author- 
ized by the statute. It is fundamental that where an agent of the 
Government acts in excess of the authority vested in him, his act, 
from a legal standpoint, is no longer an act of the Government. 7'he 
Underwriter, 6 F. 2d 937, 940. It follows that since the Secretary 
of Commerce was authorized to apportion Federal-aid highway funds 
only to the extent provided in the governing statute, there is no au- 
thority for charging appropriated moneys with any amount in excess 
of such authorized apportionments. The United States is neither 
bound nor estopped by the acts of its officers and agents in entering 
into an agreement or arrangement to do or cause to be done what the 
law does not sanction or permit. Wilbur National Bank of Oneonta, 
Administrator v. United States, 294 U.S. 120, 123. And any adjust- 
ment by deduction from a current apportionment to reflect excessive 
apportionments made in the past cannot properly be considered a 
deviation from the statutory formula prescribed for computing the 
current apportionment, since the adjustment merely constitutes a 
correction of errors made in prior years. 

While adjustments are required with respect to apportionments of 
funds in excess of amounts authorized, there remains for resolution 
the question whether adjustments may properly be made in those in- 
stances where failure to follow the statutory prescription resulted in 
apportionments that were less than those called for. Here, it would 
not appear that a State would have standing against the Federal 
Government for a shortage in apportionment such as the Federal 
Government has against a State for an overapportionment. How- 
ever, it must be recognized that the rights of all the States and of the 
Federal Government are intertwined in that each is entitled to expect 
that the funds being apportioned shall be divided in strict accordance 
with statutory requirements. It is, therefore, our opinion that where 
required adjustments are effected to recover from States excess ap- 
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portionments which were made at the expense of other States who 

received apportionments in correspondingly lesser amounts, that the 

apportionments of all of the States involved must be appropriately 

adjusted. Otherwise, the will of the Congress in establishing the 

statutory basis for apportionment of funds would not be carried out. 
The question presented is answered accordingly. 


[B-146101] 


Surplus Property Donated to the States—Sale After Termi- 
nation of Federal Restrictions—Disposition of Proceeds 
When at the time of the sale of surplus Federal property donated to the States 
pursuant to the authority in section 203(j) of the Federal Property and Admin- 
istrative Services Act of 1949, as amended, 63 Stat. 386, the title to the property 
has passed to the donee and only State imposed restrictions remain to be fulfilled, 
the Federal restrictions having been terminated, such State restrictions cannot 
be considered to have been imposed on behalf of the Federal Government, or 
federally adopted, so as to give the Government any right to the proceeds; there- 
fore, the proceeds of such sales need not be remitted to the department making 
the original donation for deposit to the Treasury of the United States. 


To the Secretary of Health, Education, and Welfare, July 7, 1961. 


In connection with the program for the utilization of surplus per- 
sonal property for educational, public health, and civil defense pur- 
poses (authorized by section 203(j) of the Federal Property and 
Administrative Services Act of 1949, as amended, 40 U.S.C. 484(j)), 
your letter of June 8, 1961, submits for our consideration the question 
whether, in the circumstances related hereafter, the Federal Govern- 
ment is entitled to the proceeds derived from the sale of donated 
Federal property. 

Section 203(j) of the Federal Property and Administrative Serv- 
ices Act of 1949 authorizes the Administrator of General Services to 
donate surplus personal property for use in any State for educational, 
public health or civil defense purposes. It provides that the Secretary 
of Health, Education, and Welfare shall determine the surplus prop- 
erty usable and necessary for purposes of education and public health ; 
and that the Secretary shall allocate such property on the basis of 
needs and utilization for transfer by the Administrator of General 
Services to State agencies, designated under State law, for distribution 
to eligible donees. 

Pursuant to a delegation of authority from the Administrator of 
General Services Administration (GSA Reg. I, Sec. 1-IV-202.01), 
the Secretary of HEW issued regulations governing the donation of 
surplus personal property and establishing minimum standards of 
operation for State agencies (45 CFR, Parts 13 and 14). The regu- 
lations provide that title to donable property shall remain in the 
Government during the time the State agency has possession. Title, 
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however, passes from the Government to the eligible donee, whether 
or not any conditions or restrictions relating to use are imposed by 
the Federal Government, when the donee takes possession of the 
property and signs the certifications and agreements required. Sec- 
tion 13.7(a) and (b). Of significance is the fact that conditions or 
restrictions imposed by the regulations on the use of donated property 
are applicable only to property having a single item acquisition cost 
of $2,500 or more. Section 13.8(b). This is in consonance with 
section 2(a) of Public Law 61, 84th Congress, 69 Stat. 83, 40 U.S.C. 
484, which has the effect of inhibiting the imposition of Federal] condi- 
tions and restrictions in the donation of property having an acquisi- 
tion cost of less than $2,500. It apparently was the intent of the 
Congress that responsibility as to proper usage of donated property 
should be left primarily with the States. Report No. 206, House. of 
Representatives, 84th Congress, 1st Session, accompanying H.R. 3322, 
which became Public Law 61. 
Your letter states as follows: 


Subsequent to the enactment of Public Law 61, many of the State agencies, to 
the end of achieving the maximum utilization of donated property for the desig- 
nated purposes, undertook, in effecting distribution to eligible institutions within 
the State, to impose conditions and restrictions upon the use of donable prop- 
erty. These restrictions have been made applicable to (1) property having a 
single item acquisition cost of less than $2500, and (2) property having a single 
item acquisition cost in excess of $2500. In the latter case, the restrictions 
have been specified for a period exceeding the duration of Federally imposed 
restrictions (four years for most non-expendable property and 2 years for motor 
vehicles), and in some few instances they have been made perpetual. Such 
restrictions prohibit the sale or disposal of donated property by the donee with- 
out the consent or approval of the State agency when it becomes excess to the 
needs of such donee or is no longer usable for the purpose for which donated. 
In such event, the donee must notify the State agency which will either effect 
retransfer of the property to another eligible donee, or if the property is no 
longer usable or needed for any of the purposes for which donation may be 
made, it authorizes the public sale of the property. The net proceeds from the 
sale of donated property which was never made subject to any Federal restric- 
tions because its acquisition cost was less than $2500, or from the sale of donated 
property having an acquisition cost in excess of $2500 which has been utilized 
by the donee for the full duration of Federally-imposed restrictions but not vet 
freed of the requirements of State-imposed conditions have been variously: (1) 
retained by State agencies and deposited in their service charge funds which 
finance the operation of the program by State agencies; or (2) have been 
remitted to the Department which has received and deposited the proceeds to 
miscellr~eous receipts; or (3) retained by the donees with the approval of the 
State agency. (And, of course, where the State agency has not imposed any 
conditions and restrictions, donees are free to dispose of donated property with- 
out any prior approvals and to retain the proceeds of sale.) However, no 
uniform disposition of such proceeds has either been observed or directed by 
the Department. 


With a view to achieving uniformity among the States in the dis- 
position of the proceeds of donated property involving solely State 
imposed restrictions, the question is submitted as to the entitlement 
of the Federal Government to such proceeds—whether such proceeds 
must be remitted to the Department for deposit to miscellaneous re- 
ceipts of the Treasury. 
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You are advised we are of the view the Government has no claim to 
the moneys involved. At the time of the sale title to the property had 
passed from the Government to the donee and no federally imposed 
restrictions existed. The sales under consideration were authorized 
by the State agencies whose restrictions upon the donated property 
cannot be considered as having been imposed on behalf of the Federal 
Government, or federally adopted. As indicated above, a basis for 
claiming the proceeds for the Government is not apparent, and such 
moneys need not be remitted to the Department for deposit to the 
Treasury of the United States. Cf. 34 Op. Atty. Gen. 115. 


[B-145652] 


Military Personnel—Retired Pay——Fleet Reservists—Extra 
Heroism Pay 


A Navy enlisted member who continues on active duty after transfer to the 
Fleet Reserve under 10 U.S.C. 6330, at which time he was credited with extra- 
ordinary heroism in the line of duty, is entitled on his post-transfer relief from 
active duty under the express provisions of 10 U.S.C. 6330(c) to have the active 
duty after transfer and the 10-percent increase for extraordinary heroism 
reflected in the computation of retainer pay under the formula in 10 U.S.C. 
1402 at the basic rates of pay provided in the pay increase act of May 20, 1958, 
the post-transfer relief from active duty having been effected after May 31, 
1958, the effective date of the pay increase act of May 20, 1958. 

A Navy enlisted member who at the time of transfer to the Fleet Reserve in 
1950 was credited with extraordinary heroism in line of duty and elected to 
receive retainer pay computed under the act of August 10, 1946, and who served 
on active duty subsequent to transfer is entitled by reason of the election to 
have his retainer pay computed under 10 U.S.C. 6330 and 6331 effective Au- 
gust 10, 1956, which authorizes payment of 10 percent for extraordinary heroism 
in addition to increases on account of active duty after transfer, the member not 
having been retired prior to August 10, 1956, is not precluded by section 49(f) 
of the act of August 10, 1956, from receiving an increase in retainer pay under 
the 1956 act. 

Navy enlisted members who were transferred to the Fleet Reserve prior to 
August 10, 1956—the date of the act which authorized an election of pay under 
the act of August 10, 1946, and 10 U.S.C. 6330 and 6331 or under laws in effect 
prior to August 10, 1946—who were not retired prior to August 10, 1956, and 
who elected to have their retainer pay computed under section 204 of the Naval 
Reserve Act of 1938 and section 516 of the Career Compensation Act of 1949 as 
of August 9, 1956, based upon rates of pay prescribed in the Career Compensa- 
tion Act, may have their retainer pay computed under 10 U.S.C. 6330, effective 
August 10, 1956, which authorizes payment of 10 percent for extraordinary 
heroism in addition to increases on account of active service performed after 
transfer to the Fleet Reserve. 

When section 47 of the act of August 10, 1956, amending section 9 of the act 
of August 10, 1946, which provides that members of the Navy who become eligible 
for transfer to the Fleet Reserve and members of the Fleet Reserve may elect 
to receive retainer and retired pay under the act of August 10, 1946, and 10 
U.S.C. 6330 or under laws in effect prior to August 10, 1946, is read in con- 
junction with 10 U.S.C. 6330 which authorizes, effective August 10, 1956, pay- 
ment of 10 percent for extraordinary heroism in addition to increases for active 
service after transfer, the general provision of section 49(f) precluding an in- 
crease or decrease in retired or retainer pay by reason of the 1956 act may be 
regarded as overcome; therefore, a retired member of the Fleet Reserve who 
elected to receive retainer pay under the act of August 10, 1946, and had not 
been retired prior to August 10, 1956, is entitled by virtue of section 47 of the 
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1956 act to retainer pay computed under 10 U.S.C. 6330, effective August 10, 
1956, which authorizes payment of 10 percent for extraordinary heroism in addi- 
tion to increases on account of active service performed after transfer to the 
Fleet Reserve. 


Navy members who elected upon transfer to the Fleet Reserve to have their 
retainer pay computed under the act of August 10, 1946, are not required or au- 
thorized by either section 47 of the act of August 10, 1956, or 10 U.S.C. 6330, 
effective August 10, 1956, to make new elections, because of performance of active 
service after transfer to the Fleet Reserve, in order to receive credit for extraor- 
dinary heroism or for post-transfer active service since such increased pay 
automatically flows from the fact that the members elected to receive retainer 
pay under the provisions of the 1946 act rather than under the provisions of 
prior laws. 


To Lieutenant Commander E. C. Dodd, Department of the Navy, 
July 13, 1961: 

By letter of March 16, 1961, forwarded here by 2d endorsement of 
April 18, 1961, from the Comptroller of the Navy, under submission 
No. DO-N-571, allocated by the Department of Defense Military Pay 
and Allowance Committee, you request decision whether James D. 
Johnson 261 85 22, GMC, USNFR, F-6, and John B. Monroe, 
272 00 15, BMC, USN (Retired), are entitled to retainer (and re- 
tired) pay increased by 10 percent for extraordinary heroism from 
December 30, 1958, and August 10, 1956, respectively, under the facts 
outlined in your submission. Also, some collateral questions are 
presented for decision. 

You state that Johnson was transferred to the Fleet Reserve, Class 
F-6, on March 1, 1957, under 10 U.S.C. 6330, as a GMC, and was re- 
tained on active duty through December 29, 1958; that at the time of 
transfer he was credited with extraordinary heroism in the line of 
duty ; that his service for transfer and his actual active service totaled 
22 years 2 months and 14 days on March 1, 1957; that he completed 
a total of 24 years and 12 days’ service on December 29, 1958; and 
that his pay has been computed from December 29 at the gross 
monthly rate of $210 under 10 U.S.C, 1402(a) without the 10 percent 
credit for extraordinary heroism, based on over 24 years for percent- 
age purposes and the basic pay authorized by the act of May 20, 1958. 
72 Stat. 122, 37 U.S.C. 232(a), for pay grade E-7 with over 22 years’ 
service, 

You state that Monroe was transferred to the Fleet Reserve, Class 
F-6, on May 25, 1950, as a BMC and was released to inactive duty 
the same date. At the time of transfer, he was credited with extra- 
ordinary heroism in the line of duty and 19 years 10 months and 24 
days’ service for transfer, including constructive service for his 
minority and short-term enlistments. His actual active service on 
May 25, 1950, totaied 19 years 6 months and 26 days. He elected to 
receive retainer pay computed under section 204 of the Naval Reserve 
Act of 1938, as amended by section 2 of the act of August 10, 1946, 60 








24 DECISIONS OF THE COMPTROLLER GENERAL [41 


Stat. 993, 34 U.S.C. 854c. He served on active duty subsequent to 
transfer from August 29, 1950, through October 1, 1953, a period of 
3 years 1 month and 3 days. Such service, when added to his service 
for transfer, totals 22 years 11 months and 27 days, and when added 
to his actual active service, totals 22 years 7 months and 29 days. He 
has been paid under section 516 of the act of October 12, 1949, 63 
Stat. 832, without the 10 percent credit for extraordinary heroism, 
based on over 23 years for percentage purposes and over 22 years for 
basic pay. Effective August 1, 1960, Monroe was placed on the retired 
list under 10 U.S.C. 6331 by reason of completion of 30 years’ service. 

The provisions of 10 U.S.C. 6330(c) in pertinent part are as follows: 

Each member who is transferred to the Fleet Reserve * * * under this sec- 
tion is entitled, when not on active duty, to retainer pay at the rate of 2% 
percent of the basic pay that he received at the time of transfer multiplied by 
the number of years of active service in the armed forces. A member may re- 
compute his retainer pay under section 1402 of this title to reflect active duty 
after transfer. If the member has been credited by the Secretary of the Navy 
with extraordinary heroism in the line of duty, * * * his retainer pay shall be 
increased by 10 percent * * * [Italics supplied.] 

Your first question is whether the italicized sentences authorize the 
computation of retainer and retired pay under 10 U.S.C. 1402(a) 
with an additional credit of 10 percent for extraordinary heroism in 
cases similar to that of Johnson’s where transfer to the Fleet Reserve 
is effected under 10 U.S.C. 6330. 

10 U.S.C. 1402(a) provides that a member of an Armed Force who 
has been retired or has become entitled to retainer pay, and who there- 
after serves on active duty, is entitled, upon release from that duty, 
to recompute his retired or retainer pay as follows: Monthly basic 
pay or base and longevity pay, as the case may be, of the grade in 
which he would be eligible to retire if he were retiring upon that 
release from active duty multiplied by 214 percent of the sum of (1) 
the years of service that may be credited to him in computing retired 
or retainer pay and (2) his years of active service after retirement 
or becoming entitled to retainer pay. 10 U.S.C. 1402(a) is the codi- 
fication of section 516 of the Career Compensation Act, 37 U.S.C. 316, 
and superseded that section effective August 10, 1956. 

Since Johnson was transferred to the Fleet Reserve under the pro- 
visions of 10 U.S.C. 6330, his retainer pay is computed under the 
formula there provided. Section 6330(c) expressly provides that 
in computing the retainer pay of a member transferred to the Fleet 
Reserve under that section a member may recompute his retainer pay 
under section 1402 to reflect active duty after transfer and in addition 
receive a 10-percent increase thereon if he has been credited by the 
Secretary with extraordinary heroism in line of duty. Accordingly, 
upon his post-transfer relief from active duty after May 31, 1958, 
after having performed a period of continuous active duty of at least 
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one year (see section 3(b) of the act of May 20, 1958, 72 Stat. 128, 
37 U.S.C. 232 note), with total active service of 24 years and 12 days, 
Johnson is entitled to have his retainer pay computed on the basic 
pay rates provided by the act of May 20, 1958, for his pay grade with 
over 22 years’ service, plus a 10-percent increase for extraordinary 
heroism. Your first question is answered in the affirmative. 

Section 47 of the act of August 10, 1956, 70A Stat. 638, which 
amended section 9 of the act of August 10, 1946, 60 Stat. 993, reads 
as follows: . 

Members of the Navy and Marine Corps who become eligible and apply for 
transfer to the Fleet Reserve or the Fleet Marine Corps Reserve and members 
of the Fleet Reserve and Fleet Marine Corps Reserve may elect to receive 
retainer and retired pay computed under the provisions of this Act and sections 
6330 and 6331 of title 10, United States Code, or under laws in effect on August 
9, 1946. 

You state that, if our reply to the first question is in the affirmative, 
a decision is also requested whether, by virtue of the above amend- 
ment, Monroe and the other members who transferred to the Fleet 
Reserve prior to August 10, 1956, with credit for extraordinary hero- 
ism and who served on active duty subsequent to transfer, which 
active duty terminated after September 30, 1949, are entitled to receive 
pay computed under 10 U.S.C. 1402(a) with the additional 10 percent 
credit from August 10, 1956, or date of release to inactive duty, which- 
ever is later. It is stated that doubt exists in this regard because 
section 49(f) of the act of August 10, 1956, 70A Stat. 640, provides 
that “The enactment of this Act does not increase or decrease the 
pay or allowances, including retired pay and retainer pay, of any 
person.” You cite our decision, B-140554, dated November 4, 1959, 
as indicating a negative reply to your second question. Also, you 
refer to the case of John P. Alworth, 402 26 23, BMC, USN (Retired). 

Section 9 of the act of August 10, 1946, as amended by section 47 
of the act of August 10, 1956, provides that a member transferred to 
the Fleet Reserve may elect to have his retainer and retired pay com- 
puted (1) under the provisions of the act of August 10, 1946, and 
10 U.S.C. 6330 and 6331, or (2) under laws in effect on August 9, 
1946. At the time of his transfer on May 25, 1950, it is stated that 
Monroe elected to receive retainer pay computed under section 204 
of the Naval Reserve Act of 1938, as amended by the act of August 
10, 1946, which provided for the payment of retainer pay at the annual 
rate of 21% percent of the annual base and longevity pay received at 
the time of transfer multiplied by the number of years active Federal 
service, with an increase of 10 percent for all men who may be credited 
with extraordinary heroism in the line of duty. 

Although section 516 of the Career Compensation Act did not 
provide for additional credit for extraordinary heroism, Monroe’s 
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retainer pay upon reversion to the retainer rolls on October 2, 1953, 
computed with a multiplier factor of “23” (22 years 11 months and 27 
days) under section 516 (without the 10 percent additional for extra- 
ordinary heroism), was more than that computed under section 204 
due him at time of transfer with a multiplier factor of “20” (19 years 
10 months and 24 days), plus 10 percent for extraordinary heroism. 

Since section 9 of the act of August 10, 1946, as amended by section 
47 of the act of August 10, 1956, 70A Stat. 638, clearly provides that 
a member transferred to the Fleet Reserve may elect to have his 
retainer and retired pay computed (1) under the act of August 10, 
1946, and 10 U.S.C. 6330 and 6331 or (2) under laws in effect on 
August 9, 1946, members who are transferred to the Fleet Reserve 
after September 30, 1949, and who served on active duty subsequent 
to transfer, are entitled by reason of an election to receive retainer 
pay under the act of August 10, 1946, to compute that pay under 
sections 6330 and 6331 on and after August 10, 1956. 

Since Monroe, who was transferred to the Fleet Reserve in 1950, 
elected to receive retainer and retired pay under the act of August 10, 
1946, and was not retired prior to August 10, 1956, his retainer (and 
retired pay) should be computed under 10 U.S.C. 6330 and 6331, 
effective August 10, 1956, which authorizes payment of 10 percent for 
extraordinary heroism in addition to increases on account of active 
service performed after transfer to the Fleet Reserve. Your second 
question is answered accordingly, with the understanding that 10 
U.S.C. 6330 and 6331 provide the basis for computation of retainer and 
retired pay of persons transferred to the Fleet Reserve prior to 
August 10, 1956, where the members were not retired prior to that date 
and computed their retainer pay under the formula prescribed (a) in 
section 204 of the Naval Reserve Act of 1938 as amended by the 1946 
act or (b) in section 516 of the Career Compensation Act. 

In summary, it is our view that members (1) who were transferred 
to the Fleet Reserve prior to August 10, 1956, (2) who were not retired 
prior to August 10, 1956, and (3) who computed their retainer pay 
under the provisions of section 204 of the Naval Reserve Act of 1938 
and section 516 of the Career Compensation Act as of August 9, 1956, 
based on the rates of pay prescribed in the Career Compensation Act 
of 1949 may compute their retainer pay under the provisions of 
10 U.S.C. 6330 effective August 10, 1956. 

Section 47 of the 1956 act amends section 9 of the act of August 10, 
1946, to provide (1) that members of the Navy who become eligible 
and apply for transfer to the Fleet Reserve and (2) members of the 
Fleet Reserve may elect to receive retainer and retired pay under the 
provisions of the act of August 10, 1946, and 10 U.S.C. 6330, or 
under the laws in effect on August 9, 1946. Unlike section 9 of the 
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1946 act, section 47 of the 1956 act does not include retired members. 
Since the member whose case was considered in B-140554, November 4, 
1959, was retired prior to August 10, 1956 (on September 1, 1950), he 
was not entitled to the benefits of section 47 of the 1956 act. Hence, 
that case provides no basis for concluding that the General Accounting 
Office settlement in the case of John P. Alworth, mentioned in your 
letter, was erroneous. 

The record indicates that Alworth was transferred to the Fleet 
Reserve on May 18, 1953. If he had been released from active duty 
that day, his retainer pay would have been computed under the pro- 
visions of section 204 of the Naval Reserve Act of 1938 as amended by 
the 1946 act (unless he elected to receive retainer pay under laws in 
effect on August 9, 1946) and he would have been entitled to a 10- 
percent increase for extraordinary heroism. However, he continued 
on active duty until September 18, 1953. Section 516 of the Career 
Compensation Act, which superseded section 208 of the Naval Reserve 
Act (see 39 Comp. Gen. 217 at page 218), provided for increasing the 
retainer pay of a member who performed active duty after transfer 
to the Fleet Reserve, and in view of its specific formula for recom- 
puting retainer pay, his retainer pay would have been recomputed on 
the basis of its provisions (without the 10 percent additional for 
extraordinary heroism) if that amount witha multiplier factor of “23” 
had exceeded the amount of his retainer pay computed under section 
204 of the Naval Reserve Act at the time of his transfer with a 
multiplier factor of “22” plus 10 percent additional for extraordinary 
heroism. See 31 Comp. Gen. 547 and 33 éd. 17. 

His rate of retainer pay under section 204 of the Naval Keserve 
Act was greater than retainer pay computed under section 516 of the 
Career Compensation Act. Since Alworth elected to receive retainer 
and retired pay under the act of August 10, 1946, and had not been 
retired prior to August 10, 1956, he was, by virtue of the provisions 
of section 47 of the 1956 act, entitled to retainer pay computed under 
the provisions of 10 U.S.C. 6330, effective August 10, 1956, which 
authorizes payment of 10 percent for extraordinary heroism in addi- 
tion to increases on account of active service performed after transfer 
to the Fleet Reserve. The provisions of section 49(f) of the 1956 act, 
70A Stat. 640, that its enactment “does not increase or decrease the 
retired and retainer pay of any person” was not regarded as appli- 
cable in view of the specific provisions of section 47 of that act read in 
conjunction with the specific provisions of 10 U.S.C. 6330. We con- 
sidered that the specific provisions of those sections overcame the 
general provisions of section 49(f) of the 1956 act. 

Decision is also requested as to whether, under section 9 of the 
1946 act as amended by section 47 of the 1956 act, members must 
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make an election to receive pay under the provisions of the 1946 act 
and 10 U:S.C. 6330 and 6331 in order to receive the increased pay, or 
whether such an election is required only in those cases where the 
members either did not make an election under the 1946 act or made 
an election at time of transfer to receive pay under provisions of law 
other than section 2 of that act. You ask further whether if an elec- 
tion is required there is any deadline date by which the election must 
be made. 

We assume that. your question is prompted by the fact that section 
6330 permits credit for both extraordinary heroism and post-transfer 
active service beginning August 10, 1956. The general question of 
making an election to receive retainer and retired pay under the act 
of August 10, 1946, or under the prior laws, was considered in our 
decisions 26 Comp. Gen. 804; B-64196, May 27, 1947; and 38 Comp. 
Gen. 579. As indicated above, Monroe became entitled to receive 
additional retainer pay under 10 U.S.C. 6330 beginning August 10, 
1956, because of credit for extraordinary heroism and Alworth be- 
came entitled to additional pay because of additional post-transfer 
active service. Such additional pay automatically flowed from the 
fact that each of them had elected to receive retainer pay under the 
provisions of the 1946 act (rather than under the provisions of prior 
laws). No new election is authorized by either section 47 of the 1956 
act or 10 U.S.C. 6330, effective August 10, 1956, because of perfor- 
mance of active services after transfer to the Fleet Reserve. Your 
question is answered accordingly. 


[B-145943] 


Military Personnel—Retired Pay—Annuity Deductions— 
Overpayments—Waiver Authority 


The failure of the Government to make the proper survivor annuity deductions 
from the retired pay of a member of the uniformed services, so that less money 
was withheld from the retired pay than was required for the purchase of the 
annuity, causes a deficit in the annuity plan which, under the law, is required 
to be self-sustaining; accordingly, unless the widow of the member pays the 
amount required from her own funds, the annuity payments to her may be 
reduced in an amount sufficient to cover the overpayments. 


The failure of the Government to withhold from the retired pay of a member 
of the uniformed services the amounts necessary to purchase a survivor annuity 
may not be considered an overpayment of an annuity to a designated beneficiary 
under 10 U.S.C. 1431-1444 so as to permit the invocation of the waiver authority 
in 10 U.S.C. 1442. 


To the Secretary of Defense, July 13, 1961: 


Reference is made to letter of May 19, 1961, from the Assistant 
Secretary of Defense (Comptroller), requesting decision on two ques- 
tions arising in the administration of the Uniformed Services Con- 
tingency Option Act of 1953, as amended, now codified in 10 U.S.C. 
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1431-1444. The questions, which are discussed in Committee Action 
No. 280 of the Department of Defense Military Pay and Allowance 
Committee, are as follows: 

1. After the death of a retired member, a mistake is discovered in the com- 
putation of deductions from his retired pay required for Contingency Option 
Act elections caused by using the tables for members retired for non-disability 
rather than at higher table of rates applicable for those retired for disability 
in determining the monthly reduced pay. May the overpayment resulting from 
this mistake be properly withheld from annuity payments to the widow? 

2. If the answer to the foregoing question is affirmative and such an amount 


may be properly withheld from annuity payments to the widow, may recovery 
be waived under the authority of 10 U.S,C. 1442? 


Mentioned in the Committee discussion are three decisions of this 
Office, 35 Comp. Gen. 12, id. 401, and B-139217, dated August 12, 
1960, as having some relevance in determining the answers to the 
questions here involved. We held in 35 Comp. Gen. 12 that in the 
event a retired member failed to pay the amounts required under 
section 5 of the Contingency Option Act (a provision requiring pay- 
ment by him of such amounts after an election of an annuity, for 
periods during which the member was not receiving retired pay) and 
collection of arrears was not effected at the time of his death, no rea- 
son was perceived why the surviving wife or children should not be 
permitted to pay the total amount due, with interest, or to authorize 
application of the annuity due toward payments of such amount, 


since it was our view that the annuity could be witheld for that pur- 
pose in the absence of such action. This view was premised on the 
apparent intent of the Congress that the Contingency Option plan 
should operate without appropriation of public funds for its support 
and that the payment of annuities for which commensurate deductions 
from retired pay were not made would adversely affect the actuarial 
soundness of the plan. 

The issue involved in B-139217, dated August 12, 1960, was whether 
a general debt of the deceased member’s estate for which the widow 
was not responsible could be collected by withholding a part of the 
annuity payments due his widow. Our conclusion that such action 
was improper without her consent was based on the provisions of 10 
U.S.C. 1440 that no annuity is subject to attachment, levy or other 
legal process. 

In 85 Comp. Gen. 401 we were asked to concur in the waiver of 
certain annuity overpayments paid to a beneficiary under the Con- 
tingency Option Act. Credit had been given to the officer involved 
for certain National Guard service which was not countable for per- 
centage multiple purposes in determining the amount of retired pay 
due the member. On the basis of the correct amount of retired pay 
to which the member was entitled at the time of his death, it was de- 
termined that the annuity payments properly payable to the benefi- 
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ciary were $2.12 less per month than had been paid. It was concluded 
that the amounts improperly paid could be collected from the future 
payments of the annuity. This case was an instance of overpayment 
of annuity to a beneficiary resulting from incorrect computation of the 
retired pay on which it was based and while it was a case properly 
subject to consideration under waiver provisions of the act (now 10 
U.S.C. 1442), we expressed the view that the record did not. justify 
waiving recovery of the overpayments. 

Unlike the situation involved in B-139217 where proper deductions 
were made under the Contingency Option Act, the overpayments of 
retired pay in the case now presented for decision resulted in the with- 
holding of less money than was required for the purchase of the an- 
nuity. As indicated in 35 Comp. Gen. 12, it is our view that the 
requirement for payment of the purchase price of the annuity is im- 
plicit in the terms of 10 U.S.C. 1431(b). Unless such amounts are 
withheld in all cases, the annuity plan will not be self-sustaining and 
the deficit will have to be made up by the Government or by the other 
members who participate in the plan. Accordingly, question No, 1 
is answered by stating that unless the widow pays the amount in- 
volved from her own funds, the annuity payments to her may be 
reduced in an amount sufficient to cover the overpayments. 

The waiver authority contained in 10 U.S.C. 1442 relates to over- 
payments which are made “under this chapter.” The benefits which 
are authorized to be paid under such provisions of law are annuity 
payments to designated beneficiaries, It is not believed that the fail- 
ure to withhold from a member’s retired pay the amounts necessary 
to purchase an annuity results in an overpayment “under this chap- 
ter.” Question No. 2 is answered in the negative. 


[B-146287] 


Military Personnel—Leave Payments—Detail to Civilian 
Position—Additional Compensation 


The right to payment for unused leave due a member of the uniformed services 
who, at the time of retirement, is on a detail to a civilian position with the 
Maritime Administration under the authority in section 201(f) of the Merchant 
Marine Act, 1936, 46 U.S.C. 1111(f), and in receipt of additional civilian com- 
pensation is dependent upon his retirement as a military member and not upon 
the termination of his detail and, therefore, the leave settlement under the 
Armed Forces Leave Act of 1946, 37 U.S.C. 31a-38, may not include the addi- 
tional compensation earned while on detail but must be computed on the military 
rate of pay. 

The legislative history of section 201(f) of the Merchant Marine Act, 1936, 46 
U.S.C. 1111(f), which authorizes additional compensation to military personnel 
on detail to civilian positions with the Maritime Administration does not in- 
dicate any Congressional intent that military officers on such details would be 
granted the leave privileges of civilian employees in addition to the extra com- 
pensation; therefore, compensation differential may not be reflected in the 
leave accumulated but not used during the detail. 
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To the Administrator, Maritime Administration, July 14, 1961: 


On June 28, 1961, you requested our decision concerning the entitle- 
ment of a Navy officer on detail to the Maritime Administration under 
the authority of section 201(f) of the Merchant Marine Act, 1936, 
49 Stat. 1985, as amended by section 4 of the act of August 4, 1939, 
53 Stat. 1182, 46 U.S.C. 1111, to additional compensation as author- 
ized by that section because of accumulated leave to his credit at the 
termination of his detail. 

Section 201(f) of the Merchant Marine Act, 1936, 46 U.S.C. 1111(f) 
provides in part: 

* * * Whenever any officer (not exceeding five in number at any time) of the 
Army, Navy, Marine Corps, or Coast Guard is detailed to the Board or Secretary, 
he shall receive from the Board or Secretary, for the period during which he is 
so detailed, such compensation as added to his pay and allowances as an officer 
in such service will make his aggregate compensation equal to the pay and 
allowances he would receive if he were the incumbent of an office or position in 
such service (or in the corresponding executive department), which, in the 
opinion of the Board or Secretary, involves the performance of work similar in 


importance, difficulty, and reaponsibility to that performed by him while detailed 
to the Board or Secretary * 


The officer in question was to resign from the detail on June 30, 
1961, and retire from the Navy on July 1. At the time the officer 
was detailed to the Administration he had 45 days of accumulated 
leave and upon resignation he had 60 days’ leave. 

You ask the following questions regarding the additional payments. 


1. On separation from the service, is the officer entitled to payment for the 
differential between his Navy pay and allowances and the Classification Act 
position to which he is detailed covering the period of his accumulated leave? 

2. If he is not entitled to the differential for the total amount of accumulated 
leave, is he entitled to the differential for the approximately 15 days of addi- 
tional leave that has accumulated during his detail to the Maritime Adminis- 
tration? 


3. If your answer to either of the above questions is in the affirmative, as the 
military leave is on a calendar day basis, while leave for our employees occupy- 
ing Classification Act positions is paid for a 5-day, 40-hour work week, it is 
assumed payment for the differential would be for five-sevenths of the accumu- 
lated military leave or for the work days occurring during the period covered 
by his military leave. 


The military status of an officer is not changed by the fact that he 
is detailed or assigned to a civil department or agency of the Govern- 
ment and in the absence of specific statutory authority such officer is 
entitled only to the pay and allowances which accrue to him as a 
result of such status. 34 Comp. Gen. 656 and cases cited therein. 

The right of the officer in question to payment for accumulated 
leave is dependent upon his retirement from the Navy and not upon 
the termination of his detail. Therefore, he may be entitled to a cash 
settlement under the Armed Forces Leave Act of 1946, 60 Stat. 963, 
37 U.S.C. 310-33 and 34-88, but such settlement would not include 
the additional compensation which he was earning while on detail 
prior to retirement. Rather, it would be computed on his military 
rate of pay. Your first question is answered in the negative. 
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We find nothing in section 201(f) or in its legislative history indi- 
cating that Congress intended that military officers on details author- 
ized thereby would be granted the leave privileges of civilian 
employees in addition to the extra compensation. Therefore, we must 
hold that section 201(f) does not authorize or require the payment 
of additional compensation for leave earned but not used while serv- 
ing on such a detail. Your second question also is answered in the 
negative. 

In view of the answers to questions 1 and 2 no answer to question 3 
is required. 


[B-142196] 


Military Personnel—Public Health Service Commissioned 
Personnel—Quarters Allowance—Government Housing 


Occupancy on a rental basis by Public Health Service commissioned officers 
of housing at Federal prisons, which housing was not constructed or designated 
for occupancy without charge by Public Health Service personnel within the 
meaning of the act of July 2, 1945, 37 U.S.C. 111a, so as to preclude entitlement 
to quarters allowances, is not proscribed by law or regulation even though the 
rental paid is substantially less than the amount of quarters allowances re- 
ceived by the officers. 

The designation of Government housing facilities for occupancy by Government 
personnel on a reni-free basis is a matter for administrative determination. 


Although there is no prohibition against administrative agencies determining 
the designation of Government-owned quarters on a rent-free basis, consideration 
of such factors as recruitment difficulties, hours of work, and the isolation of 
the Government institution is open to question in the absence of a‘clear showing 
of economy to the Government. 


Although paragraph 3 of Executive Order No. 10204, January 15, 1951, respect- 
ing the adequacy of Government quarters or housing facilities furnished military 
personnel without payment of rental or receipt of basic allowances for quarters is 
limited to the quarters and housing facilities under the jurisdiction of the uni- 
formed services, the rights of military officers are not increased when sub- 
standard or inadequate housing is furnished by other than the military services ; 
therefore, an officer assigned to a civilian agency accepting occupancy of sub- 
standard or inadequate housing is not entitled to a basic allowance for quarters. 


To the Director, Bureau of Prisons, July 19, 1961: 


By letter of June 15, 1961, to the Director, Civil Accounting and 
Auditing Division of the General Accounting Office, you requested 
that we provide the answers to five questions related to the current 
practice of providing Government housing on a rental basis to Public 
Health Service officers assigned to Federal prisons. Under this prac- 
tice such officers receive and retain their full quarters allowances not- 
withstanding that the rentals paid by them for housing under the 
jurisdiction of the Department of Justice are substantially less than 
the amount of quarters allowance they receive. The questions pre- 
sented and the answers thereto are as follows: 
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1. Does the present practice of paying P.H.S. Officers a quarters allowance in 
excess of the rental paid to the Bureau of Prisons violate any statute or 
regulation? 

Public Law 120, 79th Cong., approved July 2, 1945, 37 U.S.C. 111a, 
provides that: 

Notwithstanding the provisions of any other law (including any laws restrict- 
ing the occupancy of housing facilities under the jurisdiction of Government 
departments or agencies by personnel, and dependents of personnel, of the Army, 
Navy, Air Force, Marine Corps, and Coast Guard above specified ranks, or by 
personnel, and dependents of, personnel, of the Coast and Geodetic Survey and the 
Public Health Service), personnel of any of the services mentioned in this section 
and their dependents may be accepted as tenants in and may occupy on a rental 
basis any such housing facilities, other than public quarters constructed or desig- 
nated for assignment to and occupancy without charge by such personnel and 
their dependents if any, and such personnel shall not be deprived by reason of 
such oecupancy of money allowances to which they are otherwise entitled for 
rental of quarters. 


We understand that the housing in question was not constructed or 
designated for assignment to and occupancy without charge by Public 
Health Service personnel. ‘Therefore, under the terms of the statute, 
the present practice is expressly sanctioned and we are not aware of 
any regulation which would proscribe the practice. 

2. Is the decision to designate quarters for rent free occupancy a matter for 
administrative determination? 

This question is answered in the affirmative. 

3. If designation is a matter for administrative determination, is there any 
prohibition on the agency’s considering such matters as difficulty in recruiting, 


unusual and lengthy hours of work, isolation of institutions, and economy to 
the government in making its determination? 


While question 3 is answered in the negative, the wisdom of continu- 
ing the present practice in the absence of a clear showing of economy 
to the Government is open to question. 

4. If free quarters are provided and the quarters allowance withdrawn, are 
we required to bring our facilities up to the standards prescribed for commis- 
sioned officers of the Public Health Service? 

5. If only substandard housing is available, may a quarters allowance be paid 
until such time as standard housing is available? 

Paragraph 3, Executive Order No, 10204, January 15, 1951, provides 
that : 

Any quarters or housing facilities under the jurisdiction of any of the uniformed 
services in fact occupied without payment of rental charges * * * shall be 
deemed to have been assigned to such member as appropriate and adequate 
quarters, and no basie allowance for quarters shall accrue to such member 
under such circumstances unless the occupancy is because of a social visit of 
a temporary nature. 

While the quarters here involved are not under the jurisdiction 
of the uniformed services, it is not believed that such fact would in- 
crease the rights of the officer concerned to a basic allowance for quar- 
ters under the Executive order. Although there appears to be no 
provision of law which requires an officer to occupy assigned Govern- 
ment quarters conceded to be substandard and inadequate, if he 
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actually occupies such quarters he is not entitled to a basic allowance 
for quarters. Of course, if more suitable quarters can be obtained 
from private sources, he may refuse to continue to occupy such quar- 
ters unless they are brought up to the standard of adequate quarters. 
See in this connection the provisions of 42 U.S.C. 1594) and 1594; (g) 
clearly showing that quarters under the jurisdiction of the Secretaries 
of Defense and Health, Education, and Welfare are to be either im- 
proved or destroyed and not assigned or otherwise occupied on a rent- 
free basis. However, there is no requirement that such quarters be 
so improved while they are occupied insofar as the matter of entitle- 
ment toa basic allowance for quarters is concerned. 

Accordingly, questions 4 and 5 are answered in the negative, it being 
assumed that the latter refers to a situation where the housing actually 
is occupied on a rent-free basis. In the event that question 5 involves 
quarters which are furnished on a rental basis, it is answered in the 
affirmative. See answer to question 1. 


[B-145104] 


Contracts—Modification—Fixed-Price Contracts—Events 
Prior to Contract Execution—Mistakes 

A fixed-price contract which was negotiated on the basis that an element of 
cost to the contractor was royalty payments required under certain existing li- 
cense agreements, although shortly before the execution of the contract but with- 
out the knowledge of either party, a Federal court relieved the contractor of 
liability for the royalty payments, is regarded as a contract negotiated and 
executed on the basis of a mistake on the part of both parties that a liability 
existed to pay royalties and, therefore, reformation is proper to permit the 


Government to retain the amount overstated for royalty fees not legally required 
to be paid. 


To the International Telephone and Telegraph Corp., July 20, 1961: 


By your letters dated February 13 and April 28, 1961, with enclo- 
sures, reconsideration was requested of our disallowance of Decem- 
ber 6, 1960, wherein ITT Federal’s claim for $11,950.50, representing 
an amount withheld by the Department of the Army to recover royal- 
ties which, prior to award of contract No. DA-36-039-SC-71467 
dated February 14, 1956, were believed to be payable by ITT Federal 
as part of the cost of performing the contract, when in fact none were 
payable. 

Pursuant to Request For Proposals No. SC-386--039-56-103 11-55 
dated December 12, 1955, ITT Federal submitted a proposal dated 
January 2, 1956, to furnish, among other items, certain radio sets to 
the Signal Supply Agency. ITT Federal’s quotation on the radio 
sets of $7,399 per unit for furnishing 120 to 180 units was considered 
for negotiation and on January 16, 1956, ITT Federal submitted a re- 
vised proposal to reduce the unit price from $7,339 to $5,500. A price 
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analysis was attached to this revised quotation and showed an item 
of cost of 1.75 percent of selling price for sales royalty or $96.25 per 
unit. A Government Pricing Report dated January 18, 1956, recom- 
mended that no provision for price redetermination be incorporated in 
the contract “because of contractor's long experience in the manufac- 
ture of subject item, realistically priced elements of cost as compared 
to historical manufacturing information; together with adequate 
competition obtained on all items.” Concerning the estimated unit 
cost of $96.25 for royalty payments, the pricing report stated : 

The contractor has included 1.75% of selling price in his bid to cover the cost 
of a 1% of sales royalty payable to Western Electric Company and .75% of 
sales royalty payable to Radio Corporation of America. Payment to each com- 
pany is based on existing royalty agreements which provide for payment at that 
rate for “point to point equipment.” The provision for royalty payments is 
considered acceptable, subject to the contractor’s submission of Report of 
Royalties, in accordance with ASPR 9-103. 

On January 26, 1956, ITT Federal submitted a final written pro- 
posal setting forth the price details, including a unit price of $5,500 
for 120 radio sets. Attached to this final proposal was your price 
analysis which showed that a royalty of 1.75 percent of the selling price 
of the radio set, or $96.25 per set, was included as an item of cost mak- 
ing up the unit price of $5,500. 

A notice of award was issued to ITT Federal on February 14, 1956, 
in the total amount of $694,069.57, the major portion of which 
($600,000) covered 120 radio sets. By subsequent contract amend- 
ment, the unit price of the radio sets was increased to $5,690.72, making 
the total revised price for the radio sets amount to $682,886.40. How- 
ever, on January 24, 1956, before the final proposal and award of the 
contract, the United States District Court for the District of New 
Jersey, in the case of United States v. Western Electric, Incorporated, 
and American Telephone and Telegraph Company, Civil Action No. 
17-49, entered a consent decree, denominated as a “Final Judgment,” 
against the defendants which had the effect of relieving ITT Federal 
of liability for the royalty payments included as an item of cost in 
the contract. By letter dated October 28, 1957, ITT Federal com- 
mented on the effects of the final judgment as follows: 

Contractor is licensed under the terms of two license agreements, thereby 
necessitating two separate reports as follows. 

1. Under the terms of a license agreement between International Telephone 
and Telegraph Corporation and the Western Electric Company, effective as of 
January 1, 1951, Federal Telephone and Radio Company, as a manufacturing 
division of International, is required to pay royalties to Western (through In- 
ternational) on licensed equipment and spare parts therefor. 

Notwithstanding the agreement, under the terms of the Final Judgment in 
Civil Action No. 17-49 between the United States of America, as Plaintiff, and 
Western Electric Company, Inc. and American Telephone and Telegraph Com- 
pany, as Defendants, no royalties are payable to the Western Electric Company 
on sales of equipment manufactured on or after January 24, 1956 unless the 
equipment resulting from said manufacture employs the invention of a Western 


patent which issued on or subsequent to the date of the Final Judgment. Since 
the subject contract was entered into as of February 14, 1956 subsequent to the 
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date of the Final Judgment and the apparatus to be manufactured thereunder 
presently employs no invention of a Western patent issued subsequent to the 
date of the Final Judgment, it appears unlikely that royalties will be payable 
to the Western Electric Company. No royalties will be payable unless a Western 
patent covering an invention employed by the licensed apparatus issues before 
the apparatus has been manufactured. 

* * om * * * 

2. Pursuant to the terms of a license agreement between the International 
Telephone and Telegraph Corporation and the Radio Corporation of America, 
effective as of January 1, 1955, Federal Telephone and Radio Company, as a 
manufacturing division of IT&T, is licensed to sell radio apparatus and acces- 
sories therefor. Royalties are payable on sales of said licensed apparatus and 
accessories provided they employ the invention of any patent under which IT&T 
is licensed by RCA. 

The royalty rate on sales to the United States Government is one per cent 
of the net selling price of the apparatus. The net selling price differs from 
the genuine or gross selling price by certain allowable deductions, e.g., all 
vacuum tube components, antennas, repair parts, packing material, instruction 
books, drawings, ete. 

At the present time it is impossible to say just what royalties, if any, will be 
payable to the Radio Corporation of America under our agreement with them. 
Royalties are payable only upon delivery and billing of equipment manufactured 
under the contract. No deliveries have as yet been made and it is impossible to 
predict at this time whether or not the equipment when delivered will employ 
the invention of any unexpired patent under which IT&T is licensed by RCA. 

A future report will be prepared when all of the equipment specified to be 
delivered under this contract has been delivered. 


On April 21, 1959, ITT Federal advised the contracting officer 
that no royalties in excess of $250 would be paid to any one licensor 
under the contract. As required by the contract reporting of royal- 
ties clause, ITT Federal certified on that date “that royalties in 
excess of $250 have not been paid and are not to be paid to any one 
licensor in connection with the performance of the above identi- 
fied contract.” In view thereof, the contracting officer withheld 
$11,950.50—approximately 1.75 percent of the contract price for the 
radio sets delivered—from amounts otherwise due under the con- 
tract on the basis that such amount represented an erroneous pay- 
ment to ITT Federal for a contract cost which had not been incurred 
in connection with contract performance, 

Your company contends that the action taken in withholding the 
$11,950.50 otherwise due under the subject contract was improper 
for the following reasons: 

1. That the contract was a firm fixed-price contract and that any 
particular element of cost is not subject to adjustment because of 
changes in actual cost ; 

2. That your company was obligated to pay royalties on the date 
of award and thereafter to March 14, 1956, when advice was first 
received from Western Electric that the obligation ceased ; 

3. That there was no mistake of fact or law since the exemption 
from royalty payments did not arise until March 14, 1956; 

4. That there was no misrepresentation concerning the obligation 
to pay royalties. 
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We agree that the subject contract was a firm fixed-price agree- 
ment and that no deliberate misrepresentation was made respect- 
ing royalty payment liability. However, we are of the opinion that 
the cost of the radio sets was overstated to the extent of royalty 
costs which ITT Federal was not legally required to pay, and did 
not pay. on and after January 24, 1956, in connection with perform- 
ance of the contract. We are of this opinion because the contract 
was negotiated and executed under the mistaken belief that royalty 
payments were required to be paid by ITT Federal to Western 
Electric under existing license agreements which were effectively 
avoided by the Federal court by its final judgment of January 24, 
1956. It is clear from the record before us that the parties conduct- 
ing the negotiations leading up to the execution of the contract were 
under the impression that a liability existed to pay royalties. More- 
over, it is clear that had the Government, or for that matter ITT 
Federal, been aware of the final judgment, an item of cost for roy- 
alty payments would not have been included as part of the negoti- 
ated price of the radio sets. Thus, absent the necessary knowledge 
of the existing facts respecting royalty payments on the part of both 
negotiating parties, we are of the view such circumstances constitute 
a basis for contract reformation. 76 C.J.S., Reformation of Instru- 
ments, section 29; Leathem Smith-Putnam Nav. Co. v. Natl. U. F. 
Ins. Co., 96 F. 2d 923. 

The principle of law applicable here is that mistake on one side and 
misrepresentation on the other side, whether willful or accidental, 
constitutes a ground for reformation when the party deceived has 
relied on the misrepresentation of the other party. Restitution may 
be obtained for misrepresentations of material facts on the premise 
that it would be unjust to allow one who made the misrepresentation, 
though innocently, to retain the fruits of a bargain induced, in all or 
part, by such misrepresentations. See Williston on Contracts, Rey. 
Ed., sections 1500 and 1509, and the cases therein cited; Restatement, 
Contracts, section 476, Comment b. In Grand Trunk Western R. Co. 
v. 7. W. Nelson Co., Ine., 116 F. 2d 825, 852. the court stated: 

** * A party is guilty of fraud in negotiating a contract when he makes a 
false representation concerning the subject matter by means of which he puts 
the opposite party under mistake as to the terms of the bargain and whether a 
party misrepresenting a material fact knows it to be false or makes the assertion 
without knowing whether it is true or false is wholly immaterial, for the 
affirmation of what one does not know or believe to be true is equally in morals 
and law as unjustifiable as the affirmation of what is known positively to be 
false and even if a party innocently misrepresents a material fact by mistake, 
it is equally conclusive for it operates as a surprise and misrepresentation on 
the other party. * * * 

See, also, Van Meter v. Bent Construction Co., 297 P. 2d 644, in- 
volving an action by a subcontractor against a general contractor for 
reformation of a contract, where it was held that even in the absence 
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of any misrepresentations, negligent failure of a party to know or dis- 
cover facts as to which both parties are under mistake does not pre- 
clude reformation because of such mistake. The court stated on page 
648: “There is even more reason for not barring a plaintiff from equi- 
table relief where negligence is due in part to his reliance in good faith 
upon the false representations of a defendant, although the statements 
were not made with the intent to deceive.” 

The Supreme Court pointed out in the case of United States v. 
Barlow, 132 U.S. 271, that it would indeed be a mischievous doctrine 
if actions by public officials based upon guesses only and without 
regard to the true facts could preclude the Government from recover- 
ing its money paid for items not required or employed in performing 
the contract in question. The court also referred to the rule of law 
that where money is paid to another under the influence of a mistake, 
that is, upon the supposition that a specific fact is true, and the money 
would not have been paid if it had been known to the payer that the 
fact was untrue, an action will lie to recover it back, and it is against 
good conscience to retain it. Cf. Kostelac v. United States, 247 F. 2d 
723. 

The Government was entitled to rely on the representation that 
royalty payments were a proper item of cost of producing the radio 
sets not only because it was a matter in which ITT Federal should 
have had special knowledge but also because the Government could 
not have reasonably discovered the true facts during the course of 
negotiations in the absence of some indication that the royalty cost 
figures were questionable. 

In conclusion, we point out that the remedy of contract reformation 
to correct mutual mistakes has been applied consistently by our Office 
and the courts in proper cases without regard to whether the contract 
be fixed price or otherwise. 20 Comp. Gen. 533; td. 782; 30 id. 220; 
United States v. Hurwitz, 174 F. Supp. 925; astern Freight Ways, 
Inc. v. United States, 257 F. 2d 708; Held v. United States, 63 Ct. Cl. 
392; Pacifie Maritime Association v. United States, 125 Ct. Cl. 216. 

Accordingly, we adhere to the disallowance of December 6, 1960. 


[B-145659] 


Military Personnel — Retired Pay — Re-retirement — Re- 
serves—Inactive Time—Election Under Section 411 of the 
Career Compensation Act of 1949 


Under section 402(i) of the Career Compensation Act of 1949, 10 U.S.C. 1215, 
which extends to all members of the reserve components heretofore retired 
because of disability the same pay, rights, benefits and privileges provided by 
law or regulation for retired members of the Regular services, a member of the 
uniformed services who served in the naval forces prior to November 12, 1918, 
and who, after placement on the retired list of the Naval Reserve Force by 
reason of disability, serves on active duty and is re-retired is entitled by virtue 
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of election made under authority of section 411 of the Career Compensation Act 
to the benefits of paragraph 4 of section 15 of the Pay Readjustment Act of 1942, 
37 U.S.C. 115, and therefore may have inactive time on the retired list credited 
in the computation of retired pay effective from October 1, 1949, based on rates 
of pay prescribed in law that were in effect on September 30, 1949, plus all 
percentage increases. 

The holding in Andreirs; et al. (Robert S. Raymond, Plaintiff No. 3) v. United 
States, Ct. Cl. No. 240-58, and Darling v. United States, Ct. Cl. No. 229-58, that 
members of the uniformed services retired for physical disability prior to October 
1, 1949—the date of the Career Compensation Act of 1949—are entitled pursuant 
to elections made under section 411 of the Career Compensation Act of 1949, 37 
U.S.C. 281, to have retired pay computed on the basis of 402(i) of the Career 
Compensation Act, 10 U.S.C. 1215, at rate of 75 percent of pay authorized by 
paragraph 4 of section 15 of the Pay Readjustment Act of 1942, 37 U.S.C. 115, 
is to be distinguished from the holding in Palmer v. United States, 139 Ct. Cl. 376, 
that an election under section 411 of tie Career Compensation Act by an officer 
previously retired is not a retirement under the 1949 act and there is no pro- 
vision of law under which he can have retirement pay based on 75 percent of 
the rates of the Career Compensation Act. 


To Lieutenant Commander E. C. Dodd, Department of the Navy, 


July 25, 1961: 


Your letter of March 9, 1961, and endorsements, presents for de- 
cision under Department of Defense Military Pay and Allowance 
Committee Submission No. DO-N-572, the question whether Lieuten- 
ant Claude Chandler, U.S. Naval Reserve, retired (file No. 27318), is 
entitled to an increase in his retired pay by reason of the provisions 
of section 402(i) of the Career Compensation Act of 1949, 63 Stat. 
820 (now codified in 10 U.S.C. 1215, 70A Stat. 100). 

The specific question presented is whether Lieutenant Chandler is 
entitled, on the basis of section 402(i) and the fourth paragraph of 
section 15 of the Pay Readjustment Act of 1942, 37 U.S.C. 115, to 
count inactive service on the retired list in computing his retired pay 
on the base and longevity pay prescribed in the Pay Readjustment Act 
of 1942 for a lieutenant with over 30 years of service effective October 
1, 1949. There is not involved a question of entitlement under those 
provisions of law to retired pay on the basis of 75 percent of the pay 
rates prescribed in the Career Compensation Act of 1949. 

Lieutenant Chandler served in the naval forces of the United States 
prior to November 12, 1918, and on August 20, 1920, he was placed on 
the retired list of the Naval Reserve Force in the rank of lieutenant, 
junior grade, by reason of physical disability. He remained in an 
inactive (retired) status until his recall to active duty in 1942. It is 
stated that upon release from active duty effective August 26, 1945, 
“he had completed 10 years and 2 months service for basic pay pur- 
poses and 21 years 10 months and 6 days inactive service on the re- 
tired list, a total of 32 years and 6 days service.” It is further stated 
that in accordance with section 10, act of July 24, 1941, as amended 
by section 8(a) of the act approved February 21, 1946, 34 U.S.C. 350i 
(1946 Ed.), the Secretary of the Navy advanced Lieutenant Chandler 
on the retired list to the grade of lieutenant, the highest temporary 
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grade and rank in which he served satisfactorily on active duty during 
World War II, and that in June 1954 Lieutenant Chandler elected 
under authority of section 411 of the Career Compensation Act of 
1949, 63 Stat. 823, 87 U.S.C. 281 (1952 Ed.), to receive retired pay 
effective from October 1, 1949, as prescribed in method (a) of section 
511, that is, monthly retired pay in the amount authorized by the 
provisions of law which were in effect on September 30, 1949. 

There is no doubt that having been retired in 1920 for physical 
disability, Lieutenant Chandler’s retired pay status came squarely 
within the scope of section 411 of the 1949 law, thus permitting him 
to elect to qualify for disability retired pay effective from October 1, 
1949 (the effective date of the Career Compensation Act of 1949), 
as prescribed in section 402(d) of that act, 37 U.S.C. 272(d) (1952 
Ed.), or to receive retired pay computed by one of the two methods set 
forth in section 511 of the act. Lieutenant Chandler elected to receive 
retired pay under section 511. His retired pay computed under 
method (a) of that section—75 percent of the active duty pay of a 
lieutenant with 10 years and 2 months’ creditable service based on the 
rates of active duty pay in effect September 30, 1949—exceeded the 
amount of retired pay due him when computed on the rates of active 
duty basic pay prescribed in the 1949 act under method (b) of section 
511 (based on years of active service), or disability retired pay as pre- 
scribed in section 402(d) of the act computed (1) on years of active 
service or (2) on the percentage of his disability, which is indicated 
as rated at 30 percent. 

Paragraph 4, section 15 of the Pay Readjustment Act of 1942, 37 
U.S.C. 115, provides: 


The retired pay of any officer of the Army, Navy, Marine Corps, Coast Guard, 
Coast and Geodetic Survey, or Public Health Service who served in any capacity 
as a member of the military or naval forces of the United States prior to Novem- 
ber 12, 1918, hereafter retired under any provision of law, shall, unless such 
officer is entitled to retired pay of a higher grade, be 75 per centum of his active 
duty pay at the time of his retirement. 

Under the “re-retirement” concept which the Court of Claims has 
applied to the above-quoted statutory provisions (see the Carroll and 
Danielson decisions, 117 Ct. Cl. 53 (1948), and 121 Ct. Cl. 533 (1952), 
respectively), an officer of the Regular military or naval forces of the 
United States who served in any capacity prior to November 12, 
1918, and who was retired for disability and later recalled to active 
duty from an inactive status on the retired list became entitled, upon 
release (“re-retirement”) prior to October 1, 1949, from such period 
of active duty, to retired pay at the rate of 75 percent of the active 
duty pay he was receiving on the date of his “re-retirement” thereby 
receiving credit not only for his active service as a retired officer, 
but also for the period of his inactive time on the retired list. The 
provisions of paragraph 4, section 15 of the 1942 law apply only to 
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officers of the Regular services and except as otherwise provided by 
law, have no application to members of the reserve components of 
the Armed Forces. Barry v. United States, 123 Ct. Cl. 530; Reyn- 
olds v. United States, 125 Ct. Cl. 108. See Abbott, et al. v. United 
States, Ct. Cl. No. 235-59, decided March 1, 1961. 

Section 402(i) of tne Career Compensation Act of 1949, 63 Stat. 
820 (for the current provisions of law see 10 U.S.C. 1215), provided 
as follows: 

All members of the reserve components heretofore or hereafter retired or 
granted retirement pay because of physical disability shall be entitled to the 
same pay, rights, benefits, and privileges provided by law or regulation for 
retired members of the regular services. 

The issue raised is whether Lieutenant Chandler is entitled to the 
benefits of paragraph 4, section 15 of the 1942 act solely by reason of 
the provisions of section 402(i) of the 1949 law, which extends to all 
members of the reserve components retired because of physical dis- 
ability the same pay, rights, benefits and privileges provided by law 
or regulation for retired members of the Regular services. You refer 
specifically to the judgment entered on September 7, 1960, by the 
Court of Claims in favor of Lieutenant Commander Robert S. Ray- 
mond, U.S. Naval Reserve, retired (plaintiff No. 3 in the case of 
Andrews, et al. v. United States, Ct. Cl. No. 240-58, decided Sep- 
tember 7, 1960), based on defendant’s (Government’s) admission of 
liability filed May 31, 1960, conceding that under the provisions of 
section 402(i) of the Career Compensation Act of 1949 and the fourth 
paragraph of section 15 of the Pay Readjustment Act of 1942 “Rob- 
ert S. Raymond, Plaintiff No. 3, therefore, is entitled to recover in 
accordance therewith, i.e., additional retired pay computed on the 
basis of 75 per centum of his active duty pay at the time of his 
retirement on February 13, 1947, for the period from May 29, 1952.” 

That date (May 29, 1952) represents the cutoff date required by 
the provisions of 28 U.S.C 2501, which had the effect of limiting the 
jurisdiction of the Court of Claims under the facts in that case, to 
the 6-year period preceding the date that the petition (No. 240-58) 
was filed on May 29, 1958. Subsequently this Office authorized pay- 
ment to Lieutenant Commander Raymond of increased retired pay on 
the same basis (at the rate of 75 percent of the active duty pay he 
was receiving on February 13, 1947, the date of his “re-retirement”) 
for the period from October 1, 1949, to May 28, 1952, inclusive, plus 
percentage increase effective May 1, 1952, as provided by law. The 
provisions of the act of October 9, 1940, 54 Stat. 1061, 31 U.S.C. 71a, 
were not applicable under the facts of that case. 

In the similar case of Commander Roy. A. Darling, U.S. Naval 
Reserve, retired, the Department of Justice also filed an admission 
of liability on the same basis, namely, section 402(i) of the Career 
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Compensation Act of 1949 and the fourth paragraph of section 15 
of the Pay Readjustment Act of 1942. In that case, we decided that 
it seemed reasonable to assume that in all other similar claims filed in 
the Court of Claims the Department of Justice would take like action, 
thereby making it highly improbable that the question as to the scope 
and operation of section 402(i) of the 1949 law, with respect to the 
retired pay status of Reserve officers who were retired for physical 
disability and after serving again on active duty were released (“re- 
retired”) to an inactive status prior to October 1, 1949, will be 
judicially determined. 

In such circumstances and since a literal interpretation of the 
words “heretofore * * * retired” in section 402(i) lends support to 
the views of the Department of Justice, we authorized a settlement by 
our Claims Division allowing Commander Darling increased retired 
pay on the basis indicated for the period from October 1, 1949, to the 
date preceding the actual period covered in the judgment, the pro- 
visions of 31 U.S.C. 71a not being applicable under the facts of that 
case. In still another case, Walling v. United States, Ct. Cl. No. 102- 
60, decided April 14, 1961, the Department of Justice admitted lia- 
bility on January 11, 1961, based on the same statutory provisions. 
Since then other similar claims for retired pay covering periods from 
October 1, 1949, have been allowed if otherwise correct, subject, of 
course, to the 10-year limitation prescribed in 31 U.S.C, 71a. 

You are advised, therefore, that on the basis of the facts stated in 
your letter, Lieutenant Chandler is entitled to retired pay effective 
from October 1, 1949 (subject to the provisions of 31 U.S.C. 71a), com- 
puted at the rate of 75 percent of the active duty pay of a lieutenant 
with over 30 creditable years of service (including his inactive time 
on the retired list from 1920 to 1942) based on the rates of pay pre- 
scribed in the provisions of law that were in effect on September 30, 
1949, plus all percentage increases therein as provided by law. 

The conclusions reached in the Raymond case and Roy A. Darling v 
United States, Ct. Cl. No. 229-58, decided November 20, 1959, above 
discussed are to be distinguished from the holding in the decision 
rendered on July 12, 1957, in the case of Jackson Palmer v. United 
States, 139 Ct. Cl. 376. In that case, the plaintiff, Palmer, as the 
result of a “correction board” action had been certified in 1953 as 
eligible effective as of July 16, 1946, for disability retired pay under 
the provisions of the act of April 3, 1939, 53 Stat. 555, 10 U.S.C. 
292b (1946 Ed.), by reason of physical disability incurred inci- 
dent to his active service as an officer of the Army of the United 
States during the period August 8, 1941, to July 15, 1946. Under 
section 402(d) of the Career Compensation Act of 1949 (pursu- 
ant to his election under section 411 of that act), Palmer was 
entitled to retired pay at the rate of 60 percent (the percent- 
age of his disability) of the basic pay of a colonel with over 
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30 years’ service based on the rates of active duty pay prescribed in 
the 1949 act. The plaintiff, however, had served in the Army prior to 
November 12, 1918, and he claimed that under section 402(i) of the 
Career Compensation Act of 1949 and the fourth paragraph of 
section 15 of the Pay Readjustment Act of 1942, he was entitled to 
compute his retired pay effective from October 1, 1949, at the rate of 
75 percent of the basic pay of his grade as prescribed in the 1949 law. 
On this issue the court stated: 


Plaintiff would have us hold that an election by a previously retired non- 
regular officer, who has served in the service prior to November 12, 1918, to 
receive disability retired pay under the provisions authorized in the Career 
Compensation Act is entitled to compute his pay upon the basis of 75 percent 
of the basic pay so provided in that act. In other words, plaintiff claims that 
when an election is made under section 411 of the Career Compensation Act to 
qualify for the disability pay provided for by that act, it is in effect a retire- 
ment wnder the provisions of the Career Compensation Act and that section 
402(i) entitles him to invoke the provisions of the Pay Readjustment Act of 1942. 

We do not believe that such a result was intended by Congress when ther 
passed the Career Compensation Act. The act gave to those previously retired 
for physical disability a right to elect to have their pay computed in accord- 
ance with one of the two methods provided for in section 411, or coutinne to 
receive pay based upon the laws in effect prior to the passage of the Career Con- 
pensation Act. This did not mean that an election to receive disability retired 
pay under the Career Compensation Act should amount to a retirement wider 
that act as those words are used in the Pay Readjustment Act. 

The fourth paragraph of section 15 of the Pay Readjustment Act of 1942 
limits its benefits to the time of retirement wnder a provision of law. Since 
we hold that an election under section 411 of the Career Compensation Act by 
an officer previously retired for physical disability is not a retirement wader 
that act, there is no provision of law under which he can have retirement pay 
based on 75 percent of the rates of the Career Compensation Act of 1949. 

In the case now before us, the Secretary of the Army corrected plaintiff's 
records to show that he was released from the service by reason of physical 
disability and certified him for retirement under the Act of April 3, 1939. 
Even though this action took place after the passage of the Career Compensa- 
tion Act, plaintiff was nevertheless effectively retired on July 15, 1946, the date 
he was certified for retirement as shown by the corrected records. For the 
purposes of the Pay Readjustment Act of 1942 plaintiff was retired wider the 
Act of April 3, 1939. Plaintiff may not now by an election under section 411 
of the Career Compensation Act be considered as retired thereunder. 


Thus, the court flatly rejected the theory advanced by the plaintiff, 
Palmer, that by reason of section 402(i) he was entitled to have his 
retired pay computed effective from October 1, 1949, at the 75 percent 
rate authorized in the fourth paragraph of section 15 of the 1942 law 
and based on the active duty basic pay of his grade as prescribed in 
the 1949 law. See, also, 31 Comp. Gen. 28. 


[B-145945] 


Military Personnel—Promotions—Coast Guard—Effective 
Date—Flag Rank 


An appointment (dated March 31, 1961) of a Coast Guard officer to the per- 
manent rank of rear admiral under 14 U.S.C. 222 to be effective on a prior 
date (March 24, 1961), the officer to have such rank from an earlier date (Febru- 
ary 1, 1961) on which a vacancy in the grade occurred, is an appointment re- 
quired by 14 U.S.C. 221 to be made by and with the advice and consent of the 
Senate and in the absence of some specific statute comes under the long-stand- 








44 DECISIONS OF THE COMPTROLLER GENERAL [41 


ing rule that Presidential appointments made by and with the advice and 
consent of the Senate do not become effective until a commission has been is- 
sued after Senate confirmation so that the officer’s promotion which was con- 
firmed by the Senate on the date (March 24, 1961) specified in the appointment 
letter may not be considered effective prior thereto, but that date may be 
considered the effective date for pay purposes even though the commission was 
not received until a later date. 


To T. C. Crabe, U.S. Coast Guard, July 31, 1961: 


By first endorsement dated May 22, 1961, the Commandant, U.S. 
Coast Guard, forwarded here your letter of May 22, 1961, with en- 
closures, requesting an advance decision as to the date from which 
the pay and allowances of Rear Admiral (LH) accrue to Admiral 
Donald McG. Morrison (1311), United States Coast Guard, under 
the circumstances stated below. The request for decision was as- 
signed control No. CO-CG-582 by the Department of Defense Mili- 
tary Pay and Allowance Committee. 

In letter dated March 31, 1961, from the Acting Secretary of the 
Treasury to Captain Donald McG. Morrison (1311), United States 
Coast Guard, it is stated in part that “Pursuant to the authority 
provided by Title 14, United States Code, Sections 221 and 222, the 
President of the United States, by and with the advice and consent of 
the Senate, hereby appoints you to the permanent grade of rear ad- 
miral in the United States Coast Guard, effective March 24, 1961, to 
rank as such from February 1, 1961.” Message from Commandant, 
Twelfth Coast Guard District, R 250004Z, advised that Captain Morri- 
son took oath of office as Rear Admiral on March 24, 1961, in accord- 
ance with verbal instructions from the Commandant, United States 
Coast Guard. Letter from Rear Admiral Morrison dated April 12, 
1961, acknowledged receipt of commission as Rear Admiral. 

You refer to our decision of June 15, 1943, 22 Comp. Gen. 1107, 
which considered the pertinent provisions of the act of March 4, 
1913, 37 Stat. 892, 34 U.S.C. 870 (1946 Ed.), in effect at that time, 
providing that all officers of the Navy who since the third day of 
March 1899 have been advanced or may thereafter be advanced in 
grade or rank pursuant to law shall be allowed the pay and allow- 
ances of the higher grade or rank from the dates stated in their com- 
mission. In that decision there was considered the question whether 
an officer temporarily promoted to a higher grade and detached from 
his permanent station on and after the date of his appointment was 
entitled to transportation of the authorized weight allowance of 
household effects of an officer of the higher rank, regardless of 
whether the officer had notice of the temporary appointment prior to 
the shipment of his household effects and regardless of whether he 
had indicated his acceptance of the appointment. In answering the 
question in the negative, it was pointed out that the act of March 4, 
1913, is applicable to permanent promotions in the Regular Navy, 
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whereas section 5 of the act of June 30, 1942, 56 Stat. 465, 50 U.S.C. 
App. 810 (1946 Ed.), pertains to officers temporarily appointed pur- 
suant to the act of July 24, 1941, 55 Stat. 603, 84 U.S.C. 350 (1946 
Ed.). 

You say that it appears that the pay and allowances of the higher 
grade or rank would accrue on the date stated in the commission in 
such instances where the appointment is received prior to the date 
stated therein. However, when the appointment is actually received 
subsequent to the date stated in the commission, you say that the pay 
and allowances accrue from the date of acceptance or execution of 
oath of office. You ask whether the pay and allowances of Rear Ad- 
miral (LH) accrue to Admiral Morrison from (a) February 1, (b) 
March 24, (c) March 31, or (d) April 12, 1961. If it is determined 
that the pay and allowances accrue to Admiral Morrison from March 
24, 1961, you ask (question (b)) whether the absence of verbal in- 
structions and acknowledgment. sent by the Commandant, Twelfth 
Coast Guard District message R 250004Z, would make any difference. 

In connection with the date March 24, 1961, the officer’s nomination 
was confirmed by the Senate on that date (Congressional Record 
dated March 24, 1961, at page 4481). It has been ascertained in- 
formally that a vacancy in the grade of Rear Admiral existed on 
February 1, 1961, the date of rank shown in Admiral Morrison's 
appointment. 

The act of March 4, 1913, 37 Stat. 892, 34 U.S.C. 870 (1952 Ed.), 
was repealed by section 53 of the act of August 10, 1956, TOA Stat. 
641, 656, and, therefore, is without effect in the case of promotions 
made after that date. Similar provisions are contained in 10 U.S.C. 
5788(c). ILowever, the applicability of section 5788(c) is limited to 
permanent and temporary promotions of ensigns and second lieuten- 
ants and thus is not applicable to promotions of flag officers. Under 
the provisions of 10 U.S.C. 5775(a) (derived from the Officer Per- 
sonnel Act of 1947, 61 Stat. 795, 852, 34 U.S.C. 306f (1952 Ed.) ) ap- 
plicable to promotions of Regelar Navy and Marine Corps officers 
promoted to the grade of Rear Admiral, officers are entitled to the 
pay and allowances of the grade to which promoted from the date of 
the occurrence of the vacancy that they were promoted to fill. 

The pay assimilation provisions of 14 U.S.C. 461, however, even if 
embracing the effective date of a promotion, are applicable only in 
cases where no specific statutory provision has been made for the 
Coast Guard and specific provisions relating to the promotion of 
Coast Guard officers are contained in 14 U.S.C, 221, 222 and 223. See- 
tion 221 authorizes the President to fill vacancies in the active list of 
Regular commissioned officers and section 222, which deals specifically 
with the promotion of Coast Guard officers to flag rank, provides as 
follows: 
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Commissioned officers, including extra numbers in grade, shall be promoted to 

the grade of rear admiral by selection, under such regulations as the Secretary 
shall prescribe. The precedence on the list of rear admirals shall be determined 
by the date of first uppointment to that grade, except that the Assistant Com- 
mandant shall, while holding such office, be next in precedence to the 
Commandant. 
Tu this regard it is significant that, while section 223 requires that 
promotion of officers to the grades of captain and below be made 
effective on the date of the vacancy which they are promoted to fill, 
no such requirement is contained in section 222. 

Regulations promulgated by the Secretary of the Treasury to im- 
plement the Coast Guard promotion laws are contained in paragraph 
2B01186, Coast Guard Comptroller Manual, and such regulations pro- 
vide that the pay of an officer of the Regular Coast Guard permanently 
promoted accrues only from the effective date thereof as stated in 
his commission or in the appointment authority issued in advance 
of the regular commission. This provision is substantially the same 
as that provided in paragraph 044206, Navy Comptroller Manual, 
pertaining to promotion of Regular Navy officers. It is shown that 
Admiral Morrison’s nomination was confirmed by the Senate on 
March 24, 1961, and that such date is stated in the appointment 
authority as the effective date of the appointment. 

It is well settled that appointments made by and with the advice 
and consent of the Senate as required by section 221 of Title 14 do 
not become effective as appointments until a commission has been 
issued after confirmation by the Senate. JAfarbury v. Madison, 1 
Cranch 137; United States v. LeBaron, 19 Howard 73; Glavey v. 
United States, 182 U.S. 595. In the light of such long-standing rule 
and in the absence of some specific statute so providing, it is our view 
that an appointment under the provisions of section 222 of Title 14, 
U.S. Code, may not legally be made effective for pay purposes prior 
to confirmation by the Senate in any event. We know of no law 
which may be applied as authorizing pay for any period prior to 
confirmation in such cases. In these circumstances, it is our view that 
the pay and allowances of Rear Admiral (LH) accrue to Admiral 
Morrison from March 24, 1961, the effective date stated in the ap- 
pointment authority (letter of March 31, 1961, from the Acting 
Secretary of the Treasury). C/. 38 Comp. Gen. 340. 

Tn answer to question (e), the verbal instructions and acknowledg- 
ment referred to therein have been viewed as tantamount to the is- 
suance of the commission, even though there was some delay in 
sending the commission document. Under the rule stated above the 
appointment could not be made effective until the commission is issued. 

Your questions are answered accordingly. 
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[ B-144621 J 


Contracts—Awards—Small Business Concerns—Self-Certification 


A low bidder who, in response to a total small business set-aside procurement, 
certifies himself as a small business concern although he is on notice by the 
Small Business Administration prior to the submission of the bid that his size 
status is subject to question, and who, after award, is ultimately determined not 
to be small business because of the circumstances which previously existed is not 
regarded as having utilized the self-certification procedure prudently as required 
under the Small Business Act, and, therefore, his bid may not be considered 
eligible for award. 


Contracts—Awards—Small Business Concerns—Self-Certification 


An award under a total small business set-aside procurement to a low large 
business bidder who, after certification that he was a small business concern, 
took action after opening of bids for the sole purpose of meeting the small 
business size criteria thereby qualifying for consideration, is an award to a bidder 
who was given a second chance and an undue advantage over other bidders and is 
an award which is not only destructive of the competitive bidding process but 
is in circumvention of the small business program and, therefore, the contract 
should be canceled. 


Payments—Absence or unenforceability of Contracts—Quantum 


Valebat 


In view of the fact that a contractor has proceeded with the work prior to the 
time of cancellation of a small business set-aside contract for failure of the 
bidder to qualify as small business, the equipment scheduled for delivery as well 
as that manufactured may be accepted and paid for on a quantum valebat basis. 


To the Secretary of the Army, August 1, 1961: 


Reference is made to a letter dated January 19, 1961, written in 
behalf of the Assistant Secretary of the Army (Logistics), furnishing 
a report on the protest of the E. D. Etnyre & Co., Oregon, Illinois, 
against the award of contract No. DA-11-184-ENG-18465 to Stand- 
ard Steel Works, Inc., North Kansas City, Missouri, on the grounds 
that the contractor was not in fact a small business concern. 

Invitation for bids No. DA~-ENG-11-184-61-B-20-JD issued on 
July 18, 1960, by the U.S. Army Engineer Office, Chicago, Illinois, 
solicited bids to be opened August 17, 1960, for furnishing 50 bitumi- 
nous material distributors in accordance with certain specifications. 
The procurement was based on a 100 percent set-aside for small busi- 
hess—a provision in the invitation for bids providing in part as 
follows: 





NOTICE OF SMALL BUSINESS SET-ASIDE: Bids or proposals under this 
procurement are solicited from small business concerns only and this procure- 
ment is to be awarded only to one or more small business concerns. * * * A 
small business concern is a concern that: 

(i) is independently owned and operated, is not dominant in its field of opera- 
tion and, with its affiliates, employs fewer than 500 employees, or 

(ii) is certified as a small business concern by the Small Business Adminis- 
tration. * * * Bids or proposals received from firms which are not small business 
concerns shall be considered non-responsive. 


Six bids were received in response to the invitation, including bids 
submitted by E. D. Etnyre & Co., Standard Steel Works, Inc., and 








48 DECISIONS OF THE COMPTROLLER GENERAL [41 


the Seaman Corporation. The lowest bid, submitted by City Tank 
Corporation, was rejected because it was determined that the bidder 
was not small business. A bid submitted by Littleford Bros., Inc., 
was considered to be nonresponsive in that the initial delivery date 
was later than that required by the Government. 

In a report dated July 7, 1961, from the Small Business Adminis- 
tration which details the circumstances surrounding the submission 
of Standard Steel Works’ bid it is stated that: 


1. On June 9, 1960, the Kansas City, Missouri, Office of the Small Business 
Administration received a telegram request from the St. Louis Office of the 
Small Business Administration for a size determination of Standard. This 
request was predicated upon an inquiry by the St. Louis Air Procurement District. 

2. The Kansas City Office replied to this request, on June 23, 1960, that the 
subject concern could not, in its opinion, qualify as a small business but that 
the matter was being submitted to the Washington, D.C. Office for determination. 

8. In order that a proper determination of Standard’s size status could be 
made, the subject concern was requested to complete Small Business Administra- 
tion Form 355. This SBA Form 355, being duly completed by Standard was 
received by our Kansas City Regional Office on or about July 14, 1960. Copies 
of Standard’s letter and the SBA Form 355 are attached as Enclosures (1). 

4. Based upon an examination of the information furnished, the Director of 
the Office of Small Business Size Standards notified the Kansas City Office 
of the Small Business Administration on August 10, 1960, that Standard was 
affiliated, by virtue of stock ownership, with other concerns so that Standard 
could not be classified as a small business. 

5. On August 12, 1960, the Kansas City Office advised Mr. Harl 8S. Day, 
President of Standard, by telephone, of this decision. Mr. Day indicated that 
he desired to review the decision at a later date, early in September, 1960. On . 
September 8, 1960, Mr. Day was mailed the material for his review by the 
Kansas City Office. A copy of a memorandum from our Kansas City Regional 
Office reporting this conversation is attached as Enclosure (2). 

6. On August 17, 1960, the Purchasing Division of the Chicago District, Corps 
of Engineers, U.S. Army, opened bids submitted in response to Invitation for 
Bids No. DA-Eng-11-184-61--B-20-JD. This procurement was a 100 percent 
small business set-aside. It is understood that Standard submitted the low bid 
on this procurement, on August 16, 1960, and certified itself as a small business 
concern, 


An examination of the completed SBA Form 355 signed on July 7, 
1960, by H. S. Day as President of Standard Steel Works, Inc., reveals 
that under item 4 thereof entitled “Affiliates of Applicant” the only 
affiliated company listed is the Aero-Test Equipment Co., Inc., of 
Dallas, Texas. Immediately above item 4 on the face of the form 
appear the following provisions: 


Affiliation. Business concerns are affiliates of each other when either directly 
or indirectly (a) one concern controls or has the power to control the other, 
or (b) a third party controls or has the power to control both. In determining 
whether concerns are independently owned and operated, and whether or not 
affiliation exists, consideration shall be given to all appropriate factors including 
common ownership, common management, and contractual relationships. 

a. The following is a list of factors, the existence of any of which raises a 
presumption of affiliation : 

(1) Common Ownership: When a significant portion of the concern under 
consideration is directly or indirectly held by an individual (or individuals) 
or an associated group (family, holding company, other business entity, etc.) 
which also holds a similar interest in another concern, they may be said to be 
affiliated. 

(2) Common Control: When those who exercise or may exercise significant 
control over the concern under consideration, can also exercise similar control 
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over another concern, the concerns may be said to be affiliated. This control 
may arise as an incident of ownership, or it may arise through interlocking 
management such as common directors or common officers. 

(8) Affiliation by Agreement: Where there exists actual or tacit agree- 
ments relating to the operation of the concerns involved between individuals 
or associated groups having significant ownership or control of concerns, these 
concerns may be said to be affiliated. These agreements may embrace a wide 
variety of subjects, including use of common facilities (both physical and man- 
agement facilities such as common general counsel, purchasing or selling agency, 
bank account, etc.), purchasing activities methods of doing business, and the like. 

The fact that the applicant may be a division of a company, a subsidiary or 
affiliate, must be considered in making a size determination, even though the 
applicant and its affiliates are not primarily engaged in the same field of op- 
eration. In making a size determination the total size of the applicant and 
its affiliates, regardless of business activity, will be considered. 


A cover letter dated July 7, 1960, by Mr. Day addressed to the Small 
Business Administration in Kansas City accompanied the completed 
SBA Form 355. That letter reads in part as follows: 


Enclosed are the completed forms #355 for size determination which you 


requested. 
I am sorry that it has taken this much time to get together the information 


that is required for these forms. 

You have consistently raised the question of affiliation, and the only factor 
that can be considered affiliating us with any companies, except the one shown 
under Paragraph 4 of your form, is the point of Common Ownership. 

As I have consistently pointed out to you, we do not have common control, 
common management nor any actual or tacit agreements relating to the opera- 
tion of this company with any other. 

Common ownership is a little tougher one to delineate. Standard Steel Works 
is actually owned by a group of companies, with stock ownership as follows: 


350 shares—George Washington Life Insurance Co.—Dallas, Tex. 
1050 shares—American Security Life Insurance Co.—Dallas, Tex. 
500 shares—American Republic Life Insurance Co. of Arkansas 

700 shares—lidelity National Life Insurance Company 
4400 shares—Reserve Life Insurance Company—Dallas, Tex. 


The fact that these insurance companies may also own stock in other com- 
panies does not, in my interpretation of the regulation, constitute affiliation by 
common ownership. 

It is on the above basis that I disclaim any affiliation, under the terms of the 
Small Business Administration, with any companies except the one shown on the 
form. This company, which is shown as an affiliate, has been successful in ob- 
taining a Small Business Certificate, which may indicate that some investigation 
has already been made along this line. 


In a letter to this Office by the attorney of Standard Steel Works 
dated July 10, 1961, it is stated that Mr. Day stated to him unequiv- 
ocally that although he probably did have a telephone conversation 
with a Mr. Woodward of the SBA Kansas City Office on August 12, 
Mr. Woodward did not advise him that any determination had been 
made that Standard Steel Works was affiliated with Reserve Life In- 
surance Company and was, therefore, a big business. Standard Steel 
Works’ attorney further reports that Mr. Day stated that if such a 
determination had been communicated to him, Standard would not 
have submitted a bid on August 16 and that he would have written 
a letter of protest immediately along the same lines of his letter 
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of October 31, 1960, which protested a determination of October 28, 
1960, that Standard was not a small business concern. 

After bid opening, which occurred on August 17, 1960, and while 
the bids were being evaluated, the E. D. Etnyre Company wired the 
contracting office on October 10, 1960, followed by a letter of the 
same date, alleging that Standard was not small business. Also, on 
that date the contracting office telephoned the District Engineer, St. 
Louis, Missouri, and requested him to supply the affiliations of Stand- 
ard. The District Engineer replied on October 11, that the presi- 
dent of Standard had stated that Reserve Life Insurance Company of 
Texas owned four-sevenths of the stock of Standard but that Stand- 
ard operated “completely independent with no common management 
function, no common technical function, and no common financial or 
capitalization function other than stock ownership by Reserve.” Also, 
the president had stated that Standard owned Aero-Test Equipment 
Company, Dallas, Texas, employing 60 to 70 persons. The following 
day, October 12, the contracting office asked the SBA regional office, 
Kansas City, to make a determination as to the small business status 
of Standard. On October 27, 1960, the Acting Deputy Administra- 
tor, SBA, wired the contracting office that he had determined that 
Standard was “not a small business for Government procurement” and 
Standard was informed of this determination on October 28. Where- 
upon on November 2, 1960, Standard advised the contracting office 
that it was appealing the determination by SBA. Thereafter, during 
the month of November 1960, the attorney for Standard contacted 
the SBA office in Washington, D.C., with regard to the possibility of 
changing the stock ownership of Standard. In a letter dated Novem- 
ber 11, 1960, the attorney advised SBA as follows: 


As now issued, the stockholders of Standard Steel Works, Inc. are: 


Reserve Life Insurance Company—4,400 shares 

George Washington Life Insurance Company—350 shares __ 
American Security Life Insurance Company—1,050 shares 
Fidelity National Life Insurance Company—700 shares 
American Republic Life Insurance Company—500 shares 


We propose to change by Charter Amendment the type of stock which the cor- 
poration can issue where that it will have voting and nonvoting common stock. 
We hope to authorize 1,000 shares of $100.00 par value common voting stock and 
6,000 shares of common $100.00 par value nonvoting stock. After the Charter 
Amendment and the Insurance Companies have elected to take voting and non- 
voting stock, the stock ownership of Standard Stee) Works, Inc., will look as 
follows: 


VOTING STOCK 


Fidelity National Life Insurance Company—600 shares 
American Security Life Insurance Company—300 shares 
Reserve Life Insurance Company—100 shares 
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NONVOTING STOCK 


George Washington Life Insurance Company—350 shares 
American Security Life Insurance Company—750 shares 
American Republic Life Insurance Company—500 shares 
Reserve Life Insurance Company—4,300 shares 

Fidelity National Life Insurance—100 shares 


Fidelity National Life Insurance Company is a very small Texas Life Insur- 
ance company and most of its business is either group life, group hospitaliza- 
tion or reinsured life insurance. Because of this type of operation it only has a 
very limited number of employees, which I am sure would not exceed in the 
aggregate, at any one time, over 15. American Security Life Insurance Com- 
pany, although it holds less than 50% of the common voting stock of Standard 
Steel, it has a very limited number of employees and I do not believe would at 
any one time exceed 25 or 30 employees. 

The stockholders of record of Fidelity National Life Insurance Company are 
Lee V. Williams, Jr., J. B. Ragland, J. R. Acker, D. 8S. Hartman, and R. B. Long. 

As you will note, the stockholder of Fidelity, Lee V. Williams, Jr., is also an 
officer and director of Fidelity National Life Insurance Company and is also 
an officer and director in either Standard Steel or Aero-Test. I have discussed 
this matter with Mr. Williams and he will be happy to resign as an officer or 
director of either Fidelity or Standard Steel and Aero-Test if the interlocking 
of directors affects the transaction. 

I would appreciate your analyzing this proposal and advising me immediately 
as to whether or not the proposed changes, if accomplished, would make Stand- 
ard Steel and in turn Aero-Test be small business. If you give us a favorable 
decision, we will immediately proceed to have the Charter Amendment, certifi- 
cates surrendered and new certificates issued all in accordance with this proposal. 


In a subsequent letter of November 17 the attorney informed SBA 
further as follows: 


I also enclose herewith a copy of the Charter Amendment filed by Standard 
Steel Works, Inc. with the Secretary of State of the State of Texas on No- 
vember 16, 1960. This Charter Amendment created voting and nonvoting stock 
and the stock of Standard Steel Works, Inc. is being issued in accordance with 
my letter of November 11, 1960 and should be completed by November 21, 1960. 


On November 30, 1960, the Deputy Administrator, SBA, wired the 
contracting office that he had determined that Standard might self- 
certify as a small business for Government procurement. The basis 
for the change in determination is indicated in a letter written by 
the Administrator, SBA, on December 6, 1960, in pertinent part as 
follows: 


Our original determination was based on the fact that Reserve Life Insurance 
Company of Dallas, Dallas, Texas, owned 57 percent of the voting stock of 
Standard Steel Works, Inc. and therefore, controlled or had the power to control 
it and hence was affiliated with it within the meaning of section 121.3-2(a) 
of the Small Business Size Standards Regulation (24 F.R. 3491) and that the 
total average employment of Reserve Life Insurance Company (over 3,500 
employees) and Standard Steel Works, Inc. (and its subsidiary, Aero-Test 
Equipment Company) substantially exceeded the published procurement size 
standard (500 employees) for manufacturing concerns (see section 121.3-8(a) 
of the Small Business Size Standards Regulation (24 F.R. 3491) ). 

However, since our original determination, Standard Steel Works, Inc. has 
amended its charter and has, under such amendment, issued both common stock 
and non-voting Class A common stock, and Reserve Life Insurance, after an 
exchange of shares, now holds only 10 percent of Standard’s outstanding voting 
stock. It, therefore, is no longer considered as being in a position to control 
Standard and consequently no longer considered as an affiliate thereof under 
section 121.3-2(a) of the Small Business Size Standards Regulation. 
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Award of the contract to Standard was made on November 30. 

By letter dated December 2, 1960, Etnyre was advised of the award 
to Standard. On December 9 Etnyre wired the contracting office 
and protested the award and on December 12, 1960, it addressed a let- 
ter to our Office protesting the award. Etnyre also appealed to SBA 
from the determination that Standard was small business. Our de- 
cision in the matter necessarily had to be held in abeyance pending 
the outcome of the appeal before the Size Appeals Board of the SBA. 
On June 22, 1961, the Board sustained the appeal of Etnyre and held 
that Standard did not qualify as a small business concern for the 
purpose of Government procurement. The decision of the Board on 
that date, as approved by the Administrator, SBA, is in pertinent 
part as follows: 


1. Section 121.8-2(a) of the. Small Business Size Standards Regulation 
provides that: 

Concerns are affiliates of each other when either directly or indirectly (1) one 
concern (other than an investment company licensed under the Small Business 
Investment Act of 1958 or registered under the Investment Company Act of 
1940, as amended, controls or has the power to control the other, or (2) a third 
party or parties (other than an investment company licensed under the Small 
Business Investment Act of 1958 or registered under the Investment Company 
Act of 1940, as amended), controls or has the power to control both. In deter- 
mining whether concerns are independently owned and operated and whether 
or not affiliation exists, consideration shall be given to all appropriate factors 
including common ownership, common management and contractual relationships. 


. * + * * * * 


6. Prior to November 24, 1960, C. A. Sammons, who controls Reserve Life In- 
surance Company and Kenneth Seidenberg, who is an attorney for Reserve Life 
Insurance Company, were officers of Standard Steel Works, Inc. Mr. Lee V. 
Williams, who is the son-in-law of Mr. Sammons, the principal stockholder of 
Fidelity National Life Insurance Company and also a stockholder of Reserve 
Life Insurance Company, was a director of Standard Steel Works, Inc. 

7. Fidelity National Life Insurance Company majntains offices at the same 
address and has the same telephone number as does Reserve Life Insurance 
Company. In‘addition, several of the officers and directors of Fidelity National 
Life Insurance Company are also officers or directors of Reserve Life Insurance 
Company or of other companies which Mr. Sammons and/or Reserve Life In- 
surance Company have a substantial interest. 

8. On November 14, 1960 Standard Steel Works, Inc. amended its Articles 
of Incorporation to establish two classes of capital stock, one class with voting 
rights and one class with nonvoting rights, Except as relates to the voting 
rights, the rights of the two classes of stock are identical. 

* - * * * * * 


10. No consideration was paid by or received by any of the stockholders in 
connection with this realignment. The Size Appeals Board makes no finding as 
to when this stock realignment occurred, it being the opinion of the Board that 
the date is immaterial in view of the Board's decision on this appeal. 

11. The sole purpose of the establishment of the two classes of stock and the 
realignment of the stock of Standard Steel Works, Inc. was to overcome the 
finding made by the Small Business Administration that Standard Steel Works, 
Inc. and Reserve Life Insurance Company are affiliated, and apart from this, no 
change was made in the relations or operations of the respective concerns or in 
the interests of the various parties therein. 

12. The Size Appeals Board finds that the realignment of stock in Standard 
Steel Works, Inc., was a change in form only and not one of substance. 
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18. Reserve Life Insurance Company and its principal stockholder, C. A. Sam- 
mons, still are the principal owners of Standard Steel Works, Inc. Although it 
owns a minority of the voting stock, Reserve Life Insurance Company owns 
approximately 62 per cent of the total outstanding stock of Standard Steel 
Works, Inc. In addition, other concerns which Mr. Sammons and/or Reserve 
Life Insurance Company control also own substantial interests in Standard Steel 
Works, Inc. 

14. While there is evidence to indicate that Reserve Life Insurance Company 
and Fidelity National Life Insurance Company are affiliated within the meaning 
of section 121.3-2(a) of the Small Business Size Standards Regulation, the Size 
Appeals Board does not make any finding with respect thereto, this issue being 
considered by the Board to be immaterial in view of its decision herein. 

15. In view of (a) ownership by Reserve Life Insurance Company of the 
majority interest in Standard Steel Works, Inc., (b) the ownership of additional 
interests in Standard Steel Works, Inc. by other concerns in which Mr. Sammons 
and/or Reserve Life Insurance Company are the principal stockholders, (c) Mr. 
Sammons being the principal stockholder of Reserve Life Insurance Company, 
Standard Steel Works, Inc. is affiliated with Reserve Life Insurance Company 
within the meaning of section 121.3-2(a) of the Small Business Size Standards 
Regulation and therefore does not qualify as a small business concern for the 
purpose of Government procurement for items for which one of the small business 
size criteria is 500 employees. 


The circumstances outlined above present two basic questions for 
our consideration: (1) what effect should be given to the fact that 
Standard prior to the submission of its bid on August 16, 1960, was 
informed by a Small Business Administration representative that 
Standard was affiliated, by virtue of stock ownership, with other con- 
cerns so that it could not be classified as a small business and (2) what 
effect should be given the latest determination by SBA in view of the 
fact that Standard has proceeded with performance under the con- 
tract. (In connection with this latter question, it has been informally 
ascertained that the two prototypes produced under the contract 
were approved by the Government on or about June 8, 1961, and that 
the first installment delivery of 10 bituminous material distributors 
is scheduled for delivery on September 11, 1961, although it is indicated 
that delivery might be made somewhat ahead of schedule.) 

With regard to the first question presented, we have held that the 
self-certification procedure was designed to simplify and expedite 
size determinations and procurement processes. See 40 Comp. Gen. 
550 where we discussed the propriety of awarding a contract to a 
bidder who had self-certified itself as a large business concern but 
who, after bid opening, became qualified as a small business because 
of a change in the definition of small business. We said there that: 


* * * The self-certification procedure was designed to simplify and expedite 
size determinations and procurement processes. It was hoped that 95 to 99 
percent of the cases would be handled under that procedure. Unless the sub- 
mission of bids under a 100 percent small-business set-aside can be restricted 
solely to those who, in good faith, can certify in their bids that they are small 
business, no useful purpose would be served by requiring, in every instance, self- 
certification on size status. If bidders who, prior to bid opening, cannot in good 
faith certify themselves as small business may be permitted to delay contract 
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awards in order to allow time to make application to the Small Business Admin- 
istration for a small business certificate on the basis that their status may have 
changed sufficiently in the interim—between bid opening and award—so as to 
qualify as small business, the effectiveness of the small-business set-aside proce- 
dure would be seriously impaired. Usually a bidder himself is in a very good 
position to know his size and knowing this, if he cannot in honesty represent 
himself as a small business, the interest of orderly and timely procurement 
require that his bid be rejected as nonresponsive. 

A further consideration pertinent to the present matter should be mentioned. 
It is a reasonable assumption that other large business concerns honored the 
restriction in the invitation limiting bids to small-business concerns and did 
not submit bids. To the extent that such other large concerns could also have 
qualified as small businesses under the amendment of February 18 to the small 
business size standards, an award of a contract at this late date to a bidder 
who did not honor the restriction would prejudice those bidders. In fairness 
to them, and in the interest of preserving the integrity of orderly small-business 
procurement procedures, a rule which would permit an award of a contract 
to a bidder under the circumstances outlined would be inequitable. 

In the present case, unlike the situation in B-145236, March 29, 
1961, Standard Steel self-certified in its bid of August 16, 1960, that it 
was small business and, also, that it had not previously been denied a 
small business certificate by the Small Business Administration. Im- 
plicit in the reasoning behind the decision of March 29, 1961, however, 
is the idea that the self-certification procedure, if it is to work effici- 
ently, must be utilized by prospective bidders prudently. 

The record shows that as early as July 7, 1960, Standard knew that 
its size status was subject to question. See the cover letter signed 
by Mr. Harl S. Day to the Small Business Administration, dated July 
7, 1960, in which he enclosed the completed SBA Form 355 requested 
by SBA and in which it is stated “You have consistently raised the 
question of affiliation * * *.” Furthermore, the administrative report 
from SBA makes the unequivocal statement that “On August 12, 1960, 
the Kansas City Office advised Mr. Har] S. Day, President of Stand- 
ard, by telephone, of [the] decision” that Standard could not be classi- 
fied as a small business concern because it was affiliated with other 
concerns by virtue of stock ownership. We understand that there is 
a note in SBA’s Kansas City Office, contemporaneously dated, which 
evidences the fact that Mr. Day was informed by telephone of SBA’s 
determination on August 12, 1960. The attorney for Standard states 
that, although Mr. Day “probably did have a telephone conversation” 
with Mr. Woodward, an official of SBA, on August 12, 196C, Mr. Day 
unequivocally states that Mr. Woodward did not advise him of a 
determination having been made that Standard was affiliated with 
Reserve and was therefore a big business. This creates a disputed 
question of fact. We have consistently held in such cases that in 
the absence of evidence sufficiently convincing to overcome the pre- 
sumption of the correctness of the administrative report, this Office 
will accept the administrative report as accurately reflecting the dis- 
puted facts. 37 Comp. Gen. 568. On the basis of the record before 
us we feel the presumption in favor of the administrative report has 
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not been overcome. While it may be that the informal telephone 
notification as to Standard’s size could not be considered sufficient 
to constitute a legal determination that Standard Steel was, in fact, 
not small business, the telephone communication was certainly suffi- 
cient to put Standard on notice of the fact that the Small Business 
Administration did not feel Standard was a small business concern. 
In view of this, it is difficult for this Office to understand how a 
reasonably prudent bidder could, without first making a formal appli- 
cation for a small business certificate, self-certify himself as a small 
business. It would appear that sufficient time was available for this 
purpose; especially is this true if it can be concluded, which we feel 
is warranted, that Standard was aware as early as July 7 that its 
size status was in question. But even if the July 7 date is not the 
proper one at which to fix the time of notice, it would appear that 
at least by August 12, when notice was given by telephone, Standard 
was certainly aware of SBA’s view as to its size. We do not feel that 
a bidder who submits a bid under the circumstances outlined should 
be allowed to-have his bid considered eligible for award. 

Aside from this, and turning to the second question concerning the 
effect to be given the latest determination by SBA, insofar as is dis- 
closed by the record before our Office this latest determination by 
SBA on June 22, 1961, that Standard was not a small business concern 
was based on the same facts available to it when its determination 
to the contrary was made on November 30, 1960. Although no specific 
statement has been made that the latter determination that Standard 
was not a small business concern for purposes of Government procure- 
ment was retroactive in its application, the effect of the determination 
based, as it was, on the same circumstances that previously existed, 
is that Standard was not small business when the contract was awarded 
and was not small business on June 22, 1961. Ordinarily our Office 
has held that the final determination of the eligibility of a bidder 
as a small business concern under a small-business restricted invitation 
is made as of the date of award. See B-143630, October 13, 1960. We 
do not feel, however, that this general rule properly should be applied 
to permit a large business bidder to certify himself as small business 
and then take affirmative action after opening of bids and before 
award for the sole purpose of meeting the criteria established for 
small business, thus qualifying his bid for consideration. C/. 
B-145236, March 29, 1961. Any other view would result in placing a 
low bidder otherwise responsive to the invitation in the position of 
having a second chance at the award and would give that bidder an 
undue advantage over other bidders. This, in our opinion, would be 
destructive of the competitive bidding process, even though it may be 
limited, as in this case, to small business concerns. It seems clear also 
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that to permit such a practice would result in circumvention of the 
Small Business Set-Aside Program which has as one of its statutory 
purposes the requirement that a fair proportion of Government con- 
tracts be placed with small business concerns. In the instant case 
it appears from the above quoted correspondence—and the determi- 
nation of June 22, 1961, by SBA so states—that the change in the 
stock alignment was for the sole purpose of qualifying Standard’s bid 
for consideration. 

In view of the foregoing, we must conclude that the award to 
Standard should be canceled. In view of the fact, however, that the 
contractor has proceeded with the contract work, the first installment 
delivery of 10 distributors scheduled for delivery on September 11, 
1961, as well as the two prototypes manufactured by the contractor, 
may be accepted and paid for on a guantum valebat basis. The con- 
tract price for such distributors may be regarded as the amount to 
be so paid. 


[B-145922] 


Pay—Active Duty—Travel Time on Release—Reservists Delayed 
Due to Weather, Etc.—Amendatory Orders Necessity 


Although a regulation to authorize additional active duty pay to reservists who 
are delayed in returning to their homes upon release from training duty because 
of weather conditions or mechanical failure of public or Government trans- 
portation facilities, without the necessity for issuance of amendatory orders, 
would be effective under Navy and Marine regulations which clearly limit 
pay for active duty for training to the period covered by the orders plus the 
time necessary for travel, without a release date being stated in the orders, 
under Army and Air Force procedures which provide for ordering personnel to an 
overall training period between specified dates, including to and from travel 
time, there is no basis for computation of necessary or constructive travel time 
and, therefore, the regulation would be without effect unless the procedures 
were changed to accord with those of the Navy and Marine Corps. 


To the Secretary of Defense, August 1, 1961: 


Reference is made to letter of May 19, 1961, from the Assistant 
Secretary of Defense, requesting decision whether the military de- 
partments may promulgate regulations authorizing payment of active 
duty pay without issuance of amendatory orders for the period (us- 
ually one day) a reservist is delayed in returning to his home, upon 
release from training duty, because of weather conditions or mechan- 
ical failure of public or Government transportation facilities under 
the circumstances set forth in Committee Action No. 279 of the Mili- 
tary Pay and Allowance Committee, Department of Defense. 

The question and regulation proposed are presented as follows: 


May the modification to regulations proposed herein for the payment of addi- 
tional active duty pay and allowances to Reserve personnel where delay in 
return travel performed in connection with release from active duty or active 
duty for training occurs as a result of mechanical failure or adverse weather 
ae without the requirement of amendatory orders, be adopted by the 

ervices? 
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The modification to the service regulations is exemplified by the 
proposed revision to Navy Comptroller Manual, paragraph 044735-2, 
which reads as follows: 

b. Excess Travel Time. Additional payment is not authorized for travel 
time in excess of that allowable on the basis of subparagraph a, except in in- 
stances where delay in return travel performed by public surface transporta- 
tion or government or commercial air, as applicable, actually occurs due to 
mechanical failure or adverse weather conditions. Claims for additional pay 
and allowances will be submitted in accordance with paragraph 044725 and 
must be supported by a statement from the carrier as to the reason for the 
delay. 

Section 201(d) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 232(d), provides in pertinent part that : 

All members of the uniformed services when on the active list, when on active 

duty, or when participating in full-time training, training duty with pay or 
other full-time duty * * * shall be entitled to receive the basic pay of the pay 
grade to which assigned * * *. Provided, That in accordance with regulations 
prescribed by the President, in the case of members of the uniformed services 
called or ordered to extended active duty in excess of thirty days, active duty 
shall include the time required to perform travel from home to first duty sta- 
tion and from last duty station to home by the mode of transportation au- 
thorized in orders for such members * * *. Any payments accruing under any 
law to any member of a uniformed service incident to his release from active 
duty or active duty for training or for his return home incident to release 
from that duty, may be paid to that member before his departure from 
his last duty station, whether or not he actually performs the travel in- 
volved. * * * 
Regulations promulgated pursuant to section 201(d) are contained in 
Executive Order No. 10153, August 17, 1950, as amended by Executive 
Order No. 10649, December 28, 1955. Section 2 of the Executive order, 
relating to members called to active duty in excess of 30 days, provides 
in part as follows: 

Section 2. For travel from last duty station to home, in case travel by public 

transportation is authorized, the travel time included as active duty shall be 
based upon actual and necessary schedules which most nearly coincide with the 
possible time of departure and arrival by public surface transportation, without 
regard to the actual performance of such travel. * * * 
The Executive order also provides that the Secretaries concerned may 
prescribe, with respect to personnel within their respective depart- 
ments, such supplemental regulations not inconsistent with those regu- 
lations as may be deemed necessary or desirable for carrying out such 
regulations. 

It is stated in the Committee Action discussion of the proposed reg- 
ulation, regarding training duty for reservists, that orders for Army 
and Air Force personnel provide for an overall training period of a 
certain number of days, which includes authorized travel time to and 
from the training location. The “release date” specifically indicated 
in orders for Army and Air Force members is the constructive date 
on which the member is due to arrive home and be released from duty, 
and is also the final day for which pay and allowances accrue. Under 


Navy and Marine Corps procedures, however, the peried of training 
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specified in the orders is the actual duration of training duty, exclu- 
sive of travel time. The orders direct the member to report on a 
specific date for a specified number of days (normally 14 days) train- 
ing duty, plus “the time necessary to perform travel.” There is no 
specific “release date,” as such, indicated in the orders of Navy and 
Marine Corps members. The controlling date is the date of detach- 
ment from the training duty station, and such date is endorsed on the 
member’s orders. This detachment date is then used to compute the 
constructive date on which he is to arrive home—the date on which 
pay and allowances cease to accrue. 

The proposed regulation would not be applicable in those cases 
where a reservist, returning to his home from a period of training duty, 
utilizes a privately owned vehicle. In our decision of December 31, 
1959, B-141220, cited in Committee Action No, 279, involving a claim 
for pay for additiona)] trave) time by a naval) reservist, the additional 
time having been occasioned by mechanical failure and a forced land- 
ing of a Government chartered plane en route home from a period of 
active duty for training, we held that payment was not authorized. 
That decision was based upon the controlling regulations, Navy 
Comptroller Manual, paragraphs 044735-1 and 2, which limited pay 
for active duty for training to the period covered by the orders to such 
duty plus the travel time required for travel not to exceed the con- 
structive time for travel by the shortest usually traveled route. 

The controlling Navy and Marine Corps regulations clearly limit 
pay for active duty for training to the period covered by the orders 
to such duty plus the time required for travel not to exceed the con- 
structive travel time. Since it is the practice of those services to 
specify in training duty orders the actual period of training duty 
plus the time necessary to perform the travel (no date of release to 
inactive duty being stated), we see no objection to the issuance of the 
proposed regulation and are of the view that, without issuing further 
orders to such members, it would operate to authorize additional 
travel time for Navy and Marine Corps members in cases of delay in 
return under the circumstances specified. 

With respect to Army and Air Force procedure, however, it is 
stated to be the practice of those services to order personnel to an 
overall training period between specified dates which includes travel 
time to and from the training location. Thus, Army Regulation 37- 
104, paragraph 20-22 dealing with computation of travel time for 

members of the Army Reserve ordered to active duty for training 
provides as follows: 


20-22. Computation of Travel Time 


*a. General. Finance and accounting officers will, in every case, compute the 
travel time and determine the proper date of entry on active duty, except as 
provided in b below. 
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*b. Service of 30 Days or Less. Travel time need not be computed in those 
cases where a member is ordered to active duty for training for a period extend- 
ing between two dates, both dates inclusive, provided a reporting date is not 
shown in the orders. 


Under such Army and Air Force procedures where no reporting date 
or date of release from the training duty station is shown, no basis is 
presented for computing necessary or constructive travel time. Hence, 
the proposed regulations could not operate to extend the necessary 
travel time for such personnel. Furthermore, we have held that pay 
is not authorized beyond the date of release from active or training 
duty stated in the orders, and that the inactive status of a reservist 
automatically becomes effective on the date stated in the orders unless 
at some time prior to such effective date competent orders are issued 
which amend or modify the orders releasing him from a duty status, 
so as to postpone or cancel the date of release from active duty. 33 
Comp. Gen. 239. Therefore, under the present procedures of the 
Army and Air Force the proposed regulation would be without effect. 
However, if such procedures are changed to accord with the Navy and 
Marine Corps procedures, that is, to specify in the member’s orders 
the actual period of training duty plus necessary travel time, the pro- 
posed regulation, if promulgated, would operate to extend travel time 
in the circumstances stated. The question presented is answered 
accordingly. 


[B-145944] 


Subsistence—Per Diem—Military Personnel—Travel Status—Duty 
Incident to Travel 


An enlisted member of the uniformed services who performs duty as a military 
conductor on a completely military train between two overseas stations is re- 
garded as being on duty as a conductor on a military train and not aboard a 
commercial train for entitlement to transportation and per diem allowances 
under paragraph 6550 of the Joint Travel Regulations, and the travel is merely 
incidental to the duty so that per diem is not payable. 


Subsistence—Per Diem—Military Personnel—Travel Status—Duty 
Incident to Travel 


Duty performed by members of the uniformed services on military cars which 
are attached to civilian passenger or freight trains may not be regarded as 
duty on “commercial carriers” for per diem purposes under paragraph 6550 of 
the Joint Travel Regulations so as to entitle the members to per diem. 


Subsistence—Per Diem—Military Personnel—Travel Status—Duty 
Incident to Travel 


A member of the uniformed services who completes an assignment to duty as 
military train conductor and on the return trip to his permanent station does 
not perform any such duty is regarded as being in a normal travel status on the 
return trip for which per diem is payable under paragraph 4254 of the Joint 
Travel Regulations. 
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To Major L. L. Persons, Department of the Army, August 1, 1961: 


There has been received by ninth endorsement dated May 23, 1961, 
your letter of December 13, 1960, requesting decision as to whether 
payment may be made on a voucher transmitted therewith in favor 
of Sergeant Horst H. E. Gutsfeld, RA 12 507 898, for per diem for 
travel and temporary duty during the period November 29 to De- 
cember 1, 1960. The request was assigned Control No, 61-7 by the 
Per Diem, Travel and Transportation Allowance Committee. 

By temporary duty orders dated November 28, 1960, Sergeant Guts- 
feld was ordered to proceed from Frankfurt, Germany, to Bremer- 
haven, Germany, and return for approximately 3 days to act as 
military train conductor on military trains. He departed Frankfurt 
at 8:42 p.m. on November 29, 1960, and arrived at Bremerhaven at 
8:34 a.m. on November 30, 1960. He departed Bremerhaven at 8:51 
p-m, of the same day and arrived at Frankfurt at 7:43 a.m. on De- 
cember 1, 1960. The record indicates that he performed the duty 
directed by his orders on the trip to Bremerhaven and that he per- 
formed no duty as military train conductor subsequent to his arrival 
at Bremerhaven. The return trip was aboard a military car at- 
tached to a commercial train. His claim apparently is for one meal 
not received on December 1, 1960. Your questions as to the propriety 
of payment are: 

a. Is a normal per diem payable to members while performing their primary 
duties as train conductor aboard a completely military train? 

b. If answer to a is negative, is a per diem UP par 6552-2 payable to members 
for duty aboard a military car attached to a civilian passenger or freight train? 

Paragraph 6550, Joint Travel Regulations, provides that members 
of the uniformed services who perform travel aboard “commercial 
carriers” (for example, Military Police, Train Guards, Railway Car 
Commanders, Coast Guard Marine Inspectors) where the travel in- 
volved is not performed for the purpose of moving from one place 
to another but is merely incidental to duties performed aboard while 
en route will be entitled to transportation allowances prescribed in 
paragraphs 4203 and 4251 as applicable, and to per diem allowances 
prescribed in that part. In the present case since the duty involved 
in the travel from Frankfurt to Bremerhaven was as conductor on a 
military train and not aboard a commercial carrier and the travel 
was merely incidental to such duty, per diem is not payable. 34 Comp. 
Gen. 23 and 38 Comp. Gen. 871. Question a is answered accordingly. 

Paragraph 6552-2 of the Joint Travel Regulations provides that 
enlisted members performing travel as referred to in paragraph 6550 
outside the United States, who are required to procure meals or quar- 
ters at personal expense, will be entitled to a per diem allowance 
computed at the rate of 20 percent of the applicable travel per diem 
allowance for each meal (not to exceed 3 meals daily) and 40 
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percent of the applicable travel per diem allowance for each day’s 
lodging that the member was required to procure at personal expense. 
In 38 Comp. Gen. 871 the term “commercial carriers” was considered 
to refer generally to carriers owned and operated by the sale of fares 
by interests other than the Government and Government ownership 
of passenger cars, or the existence of rental agreements by the Gov- 
ernment for the use of passenger cars or other equipment were not 
considered to be factors in consonance with that concept. It is not 
considered, therefore, that the situation of military cars attached to 
civilian trains categorizes those cars as civilian carriers so as to au- 
thorize per diem under the provisions of paragraph 6550 of the Joint 
Travel Regulations. Therefore, question b likewise is answered in 
the negative. 

However, if, as indicated, the member here involved performed no 
duty as military train conductor subsequent to arrival in Bremerhaven 
but was returning to his permanent station upon completion of such 
duty he is entitled to normal travel per diem for November 30 and 
December 1, 1960, subject, of course, to the provisions of paragraph 
4254 of the Joint Travel Regulations. See case of Private Goyer in 
34 Comp. Gen. 23. The voucher which is returned herewith should 
be amended accordingly, payment being authorized on that basis. 


[B-146410] 


Contracts—Offer and Acceptance—Signatures 


A low bid which is submitted in the name of an individual who is one of the 
principals in a corporation from which a bid was solicited but who signs as 
co-owner of a corporation under his name only must be regarded as a bid from 
the corporation as named in the bid; however, if there is no corporation in the 
individual bidder’s name, an award to any other entity would not be proper. 


To Osborne Koerner, Federal Housing Administration, August 1, 
1961: 

In your capacity as contracting officer, you requested a decision in 
letter of July 12, 1961, as to the action that should be taken on the 
lew bid submitted under invitation No. 5718. 

You stated that a bid was solicited from Murphy and Rochester, 
Inc., among others, and indicated that none was received from that 
firm, but that the blanks at the bottom of one of the bids were filled 
in as follows: 


By /s/ Louis Rochester 











Texas 
Bidder : Louis Rochester st t Title Co-owner ott 
Address: 908 West Wall, Midland, Texas _ Corporation 





(Indicate whether corpora- 
tion, partnership or 
individual) 
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Further, you stated that some confusion as to the identity of the 
bidder is generated since the bid was executed by an individual who 
is designated as the “Bidder” and his title indicates that he may be 
a partner and he is otherwise represented as a corporation. 

Although the bid is signed by an individual who is represented 
as the bidder, we believe that the signatory was obviously bidding 
for acorporation. The bid so states. Also, at the bottom of the form, 
there is a note as follows: “If bidder is a corporation, indicate State 
of incorporation under signature; if a partnership, give full names 
of all partners; if an individual enterprise, so state,” and apparently, 
in response to those instructions, “Texas” was typed below the sig- 
nature showing further that the signatory was bidding for a corpo- 
ration, especially since there is no statement of the names of any 
partners or that an individual enterprise is involved, as was otherwise 
required if the bidder was other than a corporation. While the term 
“Co-owner” usually designates a partnership, it seems likely that such 
term was used in the instant bid to indicate that the signatory owned 
the corporation jointly with another. 

The inference that follows from the information supplied in the bid 
is that Louis Rochester was bidding on behalf of a corporation named 
Louis Rochester. However, since Louis Rochester is one of the prin- 
cipals involved in the firm of Murphy and Rochester, Inc., there is 
some reason to believe that the signatory may have been bidding on 
its behalf. Should it develop that there is a corporation named Louis 
Rochester then, of course, it would be proper to make the award to 
that entity. However, if there is no such corporation, then the only 
alternative is to disregard the bid, since an award to anyone other 
than a corporation named Louis Rochester would be an award to an 
entirely different entity than that which submitted the bid. See 33 
Comp. Gen. 549, 550. 

The copy of the bid that accompanied your letter is returned. 


[ B-146412] 


Pay—Retired—Effect of Act of September 1, 1954, Prohibiting 
Payment to Persons Convicted of Certain Offenses—False Claims 


A member of the National Guard of the United States (Mississippi National 
Guard) who was convicted of prescribing false claims under 18 U.S.C. 73 (1940 
Ed.) which is now codified in 18 U.S.C. 495 and is not one of the specific offenses 
enumerated in clause (1) of section 1 of the act of September 1, 1954, precluding 
receipt of retired pay by officers convicted of certain offenses, has not been 
convicted of an offense under clause (1) of section 1 of the 1954 act to disqualify 
the member from receiving retired pay, even though there are similarities 
between the fraud provisions in 18 U.S.C. 73 and 18 U.S.C. 80—the latter section 
having been codified in part in 18 U.S.C. 287, which is included as one of the 

offenses in the 1954 act; however, if the record establishes that the offense was 
committed in the exercise of the member’s authority, influence, power or 

privileges as an officer of the United States within the meaning of clause (2) 

of section 1 of the 1954 act, invocation of the retired pay withholding provisions 
would be proper. 
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Pay—Retired—Effect of Act of September 1, 1954, Prohibiting 
Payment to Persons Convicted of Certain Offenses—False Claims 


Although there are similarities between the fraud provisions in 18 U.S.C. 73 
under which a member of a State National Guard was convicted and 18 U.S.C. 
80 (both in the 1940 Ed.), the latter section having been recodified in part in 18 
U.S.C. 287, which is one of the offenses enumerated in clause (1), section 1 of 
the act of September 1, 1954, precluding receipt of retired pay by officers of 
the United States convicted of certain offenses, an assumption that the member 
was convicted under 18 U.S.C. 80 may not be made; to invoke the retired pay 
withholding provisions in the 1954 act, the record must affirmatively establish 
that the member was convicted under 18 U.S.C. 80. 


Pay—Retired—Effect of Act of September 1, 1954, Prohibiting Pay- 
ment to Persons Convicted of Certain Offenses—Offenses Within 
Authority, Influence, Ete., of Member 


A conviction of a member of the National Guard of the United States (Missis- 
sippi National Guard) under 18 U.S.C. 73 (1940 Ed.)—now codified as 18 U.S.C. 
498—which concerns fraudulent documents in connection with defrauding the 
United States and which is not one of the offenses enumerated in clause (1) 
section 1 of the act of September 1, 1954, 5 U.S.C. 2282, precluding receipt of 
retired pay by persons convicted of certain offenses, does not in itself disqualify 
the member from receiving retired pay and, therefore, in order for a conviction 
under 18 U.S.C. 73 to disqualify the member from receiving retired pay, the 
offense must be an offense committed in the exercise of his authority, influence, 
power, or privileges as an officer of the United States as specified in clause (2) 
of section 1 of the 1954 act. 


Pay—Retired—Effect of Act of September 1, 1954, Prohibiting 
Payment to Persons Convicted of Certain Offenses—Offenses 
Within Authority, Influence, Ete., of Member 

In the determination of whether an offense for which a captain in the National 
Guard was convicted was “committed in the exercise of his authority, influence, 
power, or privileges as an officer or employee of the Government” within the 
meaning of clause (2), section 1 of the act of September 1, 1954, which precludes 
receipt of retired pay, the mere fact that the member was a captain in the 
National Guard at the time would have no bearing on the matter. 


Pay—Retired—Effect of Act of September 1, 1954, Prohibiting Pay- 
ment to Persons Convicted of Certain Offenses—Nolo Contendere 
Plea 


A plea of “nolo contendere” by a member of the National Guard of the United 
States (Mississippi National Guard) to an indictment for prescribing false claims 
against the United States under 18 U.S.C. 73 must be regarded as having the 
same force and effect as a conviction under a plea of guilty in the application 
of the act of September 1, 1954, which precludes the receipt of retired pay by 
members convicted of certain offenses, in the absence of a definition of the 
words “convicted” and “conviction” in the 1954 act and pending an authoritative 
judicial decision. 


To the Secretary of the Army, August 1, 1961: 

Reference is made to your letter dated July 12, 1961, requesting 
a decision whether Master Sergeant James E. Shaw, Jr., United 
States Army, will be precluded from entitlement to retired pay from 
the Army by the act of September 1, 1954, 68 Stat. 1142, as amended, 
5 U.S.C. 2281, et seq., in view of his conviction on April 27, 1939, in 
the United States District Court for the Northern District of 
Mississippi. The request for decision was assigned submission 











64 DECISIONS OF THE COMPTROLLER GENERAL (41 


No. SS-A-587 by the Department of Defense Military Pay and Allow- 
ance Committee. 

You say that the indictment charged 26 counts of prescribing false 
claims against the United States (to the District Director of the 
WPA) under Title 18, U.S. Code, section 73, the charge “probably” 
being laid under 18 U.S.C. 80 (1940 Ed.). It is further reported 
that at the time the offenses were committeed Sergeant Shaw was a 
captain in the National Guard of the United States (Mississippi 
National Guard) ; that he was employed by the Mississippi Forestry 
Commission, and that he entered a plea of “nolo contendere” to the 
charges. 

Section 1 of the act of September 1, 1954, 68 Stat. 1142 (5 U.S.C. 
2282), provides in part: 

That there shall not be paid to any person convicted prior to, on, or after 
the date of enactment of this Act of any of the following offenses described in 
this section, or to the survivor or beneficiary of such person so convicted, for 
any period subsequent to the date of such conviction or the date of enactment 
of this Act, whichever is later, any annuity or retired pay on the basis of the 
service of such person as an officer or employee of the Government: 

(1) Any offense defined in section 201, 202, 203, 204, 205, 206, 207, 208, 209, 
210, 211, 212, 218, 216, 217, 218, 219, 220, 221, 222, or 223 of chapter 11 (relating 
to bribery and graft, section 281, 282, 283, 284, 285, 286, or 287 of chapter 15 
(relating to claims and services in matters affecting government), section 434, 
435, 486, 441, 442, or 443 of chapter 23 (relating to contracts), chapter 37 (relat- 
ing to espionage and censorship), section 1700, 1702, 1703, 1704, 1705, 1706, 
1707, 1708, 1709, 1711, or 1712 of chapter 83 (relating to offenses involving the 
postal service), chapter 105 (relating to sabotage), or chapter 115 (relating to 
treason, Sedition, and subversive activities) of title 18 of the United States 
Code or in section 10 or 16 of the Atomic Energy Act of 1946 (42 U.S.C., secs. 
1810 and 1816) ; 

(2) Any offense (not including any offense within the purview of section 
13 of title 18 of the United States Code) which is a felony under the laws 
of the United States or of the District of Columbia (A) committed in the 
exercise of his authority, influence, power, or privileges as an officer or em- 
ployee of the Government * * *. 

18 U.S.C. 287 relates to false claims and is specifically enumerated 
in clause (1) of section 1 of the act of September 1, 1954, as one of the 
offenses for which the act requires loss of retired pay. The provisions 
of 18 U.S.C. 80 (1940 Ed.), were subsequently divided into two parts, 
the portion making it a crime to present false claims against the 
United States, or any department thereof, being retained in 18 U.S.C. 
287. That part relating to false statements is now section 1001, Title 
18 of the United States Code. Also, the legislative history of the 1954 
law indicates a legislative intent to cover false claims against the 
Government incident to Government employment. Section 80 pro- 
vided a penalty of a fine of not more than $10,000 or imprisonment 
for not more than 10 years, or both. 

Section 73 of Title 18, U.S. Code (1940 Ed.), concerned fraudu- 
lent documents in connection with defrauding the United States and 
provided a penalty of a fine of not more than $1,000 and imprisonment 


for not more than 10 years. The provisions of that section are now 
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contained in section 495 of Title 18, U.S. Code, which is not one of 
the offenses enumerated in clause (1) of section 1 of the 1954 act. 

Section 541 of Title 18 of the 1940 Code defined a felony as an offense 
punishable by death or imprisonment for a term exceeding one year. 

Since section 495 is not one of the sections enumerated in clause 
(1) of section 1 of the 1954 act, conviction under its predecessor statute 
(section 73 of the 1940 Edition of the U.S. Code) does not in itself 
disqualify the member from receiving retired pay. In order for con- 
viction under that statute to disqualify the member from receiving re- 
tired pay, the offense must be an offense covered by clause (2) of 
section 1 of that act. While there are similarities between section 73 
and section 80 of Title 18 of the 1940 Edition of the U.S. Code, we 
may not assume that the member was convicted under section 80. In 
order to withhold retired pay because of a conviction under section 
80, the record must affirmatively establish that he was in fact charged 
and convicted under that specific statute. Hence, in the absence of a 
record of conviction under that section, it is necessary to determine 
whether the offense is one “committed in the exercise of his authority, 
influence, power, or privileges as an officer or employee” of the United 
States. 

In our decision of November 29, 1955, 35 Comp. Gen. 302, we pointed 
out that the purpose of the act of September 1, 1954, is to bar payment 
of any annuity or retired pay to any person who commits an act or 
offense coming within its provisions and that it is thus a statute which 
is mainly penal in nature. Also, we there stated that it is an estab- 
lished rule of statutory construction that statutes which impose penal- 
ties or forfeitures are to be construed strictly and that there appears 
to be no reason why the act of September 1, 1954, should be regarded 
as being applicable to situations which are not shown to be expressly 
covered by its provisions. 

Doubt in the matter of the applicability of the pertinent provisions 
of section 1 of the 1954 act in the instant case arises from the fact 
that the information furnished does not definitely establish the manner 
in which the member committed the offenses and does not show whether 
the member was in fact an “officer or employee’ of the United States 
at the time the offenses were committed. The mere fact that the mem- 
ber was a captain in the National Guard of the United States at the 
time would, of course, have no bearing on the matter under considera- 
tion here. Therefore, we cannot determine from the information 
furnished whether Sergeant Shaw was convicted of a felony within 
the meaning of the 1954 law so as to preclude him from entitlement to 
retired pay. However, if, on the basis of the information before your 
office, there is doubt whether the offenses of which the member was 
charged were committed incident to the exercise of his “authority, in- 
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fluence, power, or privileges” as an officer or employee of the United 
States, the matter may be submitted here for further consideration to- 
gether with a complete statement of the facts as disclosed by the official 
records. See in that connection decision of May 22, 1961, 40 Comp. 
Gen. 635. 

There remains for consideration the question of whether a sentence 
pursuant to a plea of “nolo contendere” has the same force and effect 
as a conviction under a plea of guilty within the contemplation of 
the act of September 1, 1954. 

The words “convicted” and “conviction,” as used in section 1 are 
not defined in the act of September 1, 1954. It has been said that 
in criminal procedure the words are of equivocal meaning, having 
both a popular and technical signification, the construction thereof 
not always being uniform, but appearing to depend upon an interpre- 
tation of the particular law under consideration so as to effectuate 
the purpose thereof. See 18 C.J.S., Conviction, page 97. 

A plea of “nolo contendere,” sometimes called also a plea of “non 
vult” or a plea of “nolle contendere,” means literally “I do not wish 
to contend.” It has its origin in the early English common law and 
has the effect of a plea of guilty for the purposes of that case in State 
and Federal courts. See Fow v. Scheidt, 84 S.E. 2d 259, 262. It has 
been held that the entry of a plea of “nolo contendere” constitutes a 
conviction making an individual a second offender upon a subsequent 
conviction. See People v. Daiboch, 191 N.E. 859, 860. To the same 
effect are Brozosky v. State, 222 N.W. 311, 313, and State v. Suick, 
217 N.W. 743, 744. United States ew rel. Bruno v. Reimer, Commis- 
soner of Immigration, 98 F. 2d 92, indicates that the Federal courts 
will treat the plea of “nolo contendere” as a conviction under analogous 
circumstances. Cf. Hudson yv. United States, 272 U.S. 451; United 
States v. Norris, 281 U.S. 619; State v. Fousek, 8 P. 24 795; Common- 
wealth v. Jackson, 94 A. 233; 51 Yale Law Journal 1255. The evident 
purpose of the statute involved is to deny payment of annuity or 
retired pay to any person convicted of any of the listed offenses or 
to the survivors or beneficiary of such person so convicted. In such 
circumstances and pending an authoritative judicial decision to the 
contrary, it is believed proper to adopt the interpretation that a plea 
of “nolo contendere” has the same force and effect as a conviction 
under a plea of guilty in the application of the act of September 1, 
1954. The question presented is answered accordingly. 

As a matter of information, your attention is called to the fact 
that H.R. 6141, 87th Congress (a bill to limit the prohibition in the 
act of September 1, 1954), was passed by the House of Representatives 
on July 12, 1961, and is now under consideration by the Committee on 
Post Office and Civil Service, United States Senate. 
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Pay—Retire¢—Combat Citations—Enlisted Man Advanced to Rank 
of Officer on Retired List 


A Navy enlisted member who, prior to transfer to the Fleet Reserve had been 
specially commended for extraordinary heroism and who, after subsequent active 
duty was placed on the retired list under the provisions of the Naval Reserve 
Act of 1938 relating to enlisted men and later advanced on the retired list to 
lieutenant under section 10 of the act of July 24, 1941, as amended, is retired 
as an enlisted man rather.than an officer so that the increased retired pay 
benefits of section 412(a) of the Officer Personnel Act of 1947, for officers 
specially commended for heroism, are not applicable, and a record correction 
action to show advancement to the grade of lieutenant commander by reason of 
having been specially commended pursuant to section 412(a) of the 1947 act 
is ineffective to entitle the member to increased retired pay. 


To Lieutenant Commander E. L. Truax, Department of the Navy, 
August 2, 1961: 

Reference is made to letter of your predecessor dated March 20, 
1961, forwarded here by the Commanding Officer, U.S. Navy Finance 
Center, through the Comptroller of the Navy, requesting advance 
decision whether Lieutenant Thomas N. Russell, USN (retired), 
122267, is entitled to retired pay computed under the provisions of 
section 412(a) of the Officer Personnel Act of 1947, 61 Stat. 874, 
34 U.S.C. 410n (1952 Ed.), from August 7, 1947, in the circumstances 
disclosed. Doubt as to his entitlement is stated to arise by reason 
of the views expressed in 31 Comp. Gen. 54. The request has been 
cleared through the Department of Defense Military Pay and Allow- 
ance Committee and assigned Submission No. DO-N-585. 

It is reported that Lieutenant Russell transferred to the Fleet Re- 
serve, Class F-4-C, on March 25, 1931, in the rating of CPhM(PA), 
and was released to inactive duty the same date. It appears that 
during World War I he received different awards and citations for 
exceptional heroism and gallantry in action. At time of transfer to 
the Fleet Reserve he was credited with exactly 16 years of service for 
transfer purposes. He was recalled to active duty on November 4, 
1940, released therefrom on May 20, 1946, and placed on the retired 
list effective June 1, 1946, under the Naval Reserve Act of 1938, by 
reason of completion of 30 years’ active and inactive service. He was 
advanced to the rank of lieutenant on the retired list under section 10 
of the act of July 24, 1941, as amended by section 8(a) of the act of 
February 21, 1946, 60 Stat. 28, 34 U.S.C. 350i (1952 Ed.). On date 
of transfer he had completed 15 years 6 months and 4 days’ active 
service for pay purposes. Such service, when added to his subsequent 
service of 5 years 6 months and 17 days, totals 21 years and 21 days. 
He received retainer pay as a chief petty officer, and retired pay as a 
lieutenant, computed under the one-third formula, with 10 percent 
additional for extraordinary heroism, under section 203 of the Naval 
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Reserve Act of 1938, 52 Stat. 1178, 34 U.S.C. 854b (1952 Ed.), for 
the period May 21, 1946, through September 30, 1949. Beginning 
October 1, 1949, his pay was computed under section 511(b) of the 
Career Compensation Act of 1949, 63 Stat. 829, 37 U.S.C. 311. He 
petitioned the Court of Claims in the case of Maar, et al. v. United 
States, Ct. Cl. No. 50223, filed July 9, 1951, for the difference between 
pay computed under the one-half and one-third formulas. It is stated 
that the judgment dated July 12, 1957, awarding him adjusted retired 
pay on the one-half formula covered the period May 21, 1946, through 
December 31, 1956. 

The Board for Correction of Naval Records later found that the 
naval record of Lieutenant Russell should be corrected, where ap- 
propriate, to show that he was advanced on the retired list to the 
grade of lieutenant commander by reason of having been specially 
commended for performance of duty in actual combat pursuant to the 
provisions of section 412(a) of the Officer Personnel Act of 1947, 61 
Stat. 874. The finding was approved by the Assistant Secretary of 
the Navy (Personnel and Reserve Forces) on November 9, 1960. It 
is stated, however, that in view of 31 Comp. Gen. 54, the member’s en- 
titlement to increased retired pay computed under that section is 
doubtful. In the event it is decided that Lieutenant Russell is en- 
titled to increased retired pay computed under section 412(a), deci- 
sion is also requested as to whether he is entitled to pay at 75 percent 
of the active duty pay of a chief petty officer or of a lieutenant. 

Section 412(a) of the Officer Personnel Act, as originally enacted, 
provided, with exceptions not material here, as follows : 

(a) All officers of the Navy, Marine Corps, and the Reserve components 
thereof, who have been specially commended for their performance of duty 
in actual combat by the head of the executive department under whose jurisdic- 
tion such duty was performed, when retired * * * shall, upon retirement, be 
placed upon the retired list with the rank of the next higher grade than that 
in which serving at the time of retirement and with three-fourths of the active- 
duty pay of the grade in which serving at the time of retirement and the grade 
in which serving at the time of retirement shall be construed to mean the 
highest grade in which so serving whether by virtue of permanent or temporary 
appointment therein * * *. That officers of the classes described in the sub- 
section who have been retired prior to the date of approval of this Act shall be 
entitled to the benefits of this subsection from the date of approval of this 
Act * * *, 

In 31 Comp. Gen. 54, there were considered the rights of an en- 
listed man, under section 412(a), who was so specially commended 
while serving under a temporary commission following his transfer to 
the Fleet Reserve, placement on the retired list and subsequent recall 
to active duty. It was held, among other things, that a retired enlisted 
man serving under a temporary commission was excluded from the 
benefits of section 412(a) since that section apparently contemplated 
retirement as an officer. 
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In view of the fact that section 412(a) was addressed to “officers 
* * * specially commended for their performance of duty” in actual 
combat, the conclusion appears warranted that such commendation 
must relate to service performed as an officer. In any event, its benefits 
apply only when he is retired as an officer. Apparently, Lieutenant 
Russell served as an enlisted man during World War I and it is our 
view that he was retired as an enlisted man. 

The Correction Board’s action in this case was based on an opinion 
by the Judge Advocate General of the Navy that Lieutenant Russell 
couid be legally advanced to the rank of lieutenant commander under 
section 412(a). That conclusion apparently was based on the view 
that 31 Comp. Gen. 54, 58, applies only where a permanent enlisted 
member, serving under a temporary commission, was “retired in en- 
listed grade,” and that such retired enlisted man’s advancement on 
the retired list upon his return to an inactive status under section 
10 of the act of July 24, 1941, as amended, 34 U.S.C. 350i (1952 
Ed.), was not a retirement such as would permit an advancement 
on the retired list as authorized to “officers * * * when retired” under 
section 412(a) of the 1947 act. While Lieutenant Russell had not been 
placed on the retired list prior to his release from active duty in May 
1946, he was retired as an enlisted man and we view the ruling in 31 
Comp. Gen. 54-58, as being equally applicable to his situation. Com- 
pare 26 Comp. Gen. 5. 

In the recent case of Jones v. United States, Ct. Cl. No. 300-56, de- 
cided October 5, 1960, the court held that a retired enlisted man who 
was promoted to a temporary commissioned grade under the act of 
July 24, 1941, after being recalled to active duty, was “re-retired” 
upon his release to inactive duty and that although he was advanced 
on the retired list to his commissioned grade, he actually was re-retired 
as an enlisted man and hence, was not an “officer * * * hereafter re- 
tired” within the meaning of the fourth paragraph of section 15 of the 
Pay Readjustment Act of 1942, 56 Stat. 368, 37 U.S.C. 115. In view 
of that holding, we see no basis for a conclusion that Lieutenant Rus- 
sell is one of the “officers” who are entitled to the benefits of section 
412(a) of the 1947 act “when retired.” He was not retired as an officer 
but was placed on the retired list under provisions of the 1938 act re- 
lating to enlisted men. 

While 10 U.S.C. 1552 provides that a correction of records “under 
this section is final and conclusive on all officers of the United States,” 
except when procured by fraud, the fact that Lieutenant Russell was 
advanced on the retired list is not sufficient for this Office to apply 
the pay provisions of section 412(a) of the 1947 act and authorize 
payment to him of 75 percent of the active duty pay of the grade in 
which he was serving at the time of retirement, since it is our view 
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that the provisions of that section are not applicable to him. Hence, 
the Correction Board action taken is ineffective to grant entitlement 
to retired pay computed under the provisions of section 412(a) of the 
Officer Personnel Act of 1947. Your first question is answered in the 
negative and the second question requires no answer. 


[B-145769] 


Bids—Buy American Act—Price Differential 


In the evaluation of bids subject to the foreign product differential of the Buy 
American Act, 41 U.S.C. 10a-d, and Executive Order No. 10582, consideration of 
the import duty which the bidder would be required to pay to the United States 
upon entry into the United States of components manufactured in a foreign 
country is not required when the head of the procuring agency makes a determi- 
nation to use the formula prescribed in section 2(c) (1) of the Executive order 
which requires the 6 percent differential to be computed on the delivered, duty- 
paid price, rather than the alternative formula in section 2(c) (2) which requires 
a 10 percent differential to be computed on the bid price, exclusive of duty and 
costs after arrival of the material in the United States. 


Bids—Buy American Act—Commercial Treaty Effect 


Advice from the Department of State that the application of the Buy American 
Act, 41 U.S.C. 10a-d, and Executive Order No. 10582 in the evaluation of bids 
for items to be manufactured by an Italian affiliate of an American company 
does not constitute a violation of the Treaty of Friendship, Commerce and 
Navigation, concluded between the United States and Italy in 1948, in view of 
the fact that commercial treaties, such as this, are specifically drafted with the 
Buy American Act in mind and are designed to exempt cases of Government 
procurement from general treaty requirements, does not present any basis for 
a different conclusion. 


Bids—Buy American Act—Criteria Other Than Price 


In the rejection of a bid of a foreign company such factors as the adverse affect 
on international trade, the weakening of an allied nation and the discourage- 
ment of foreign competition are political or economie factors which may not be 


considered except as they are embodied in specific statutes; also, whether a 
particular purchase is inconsistent with the public interest and should be exempt 
from the limitation in the Buy American Act, 41 U.S.C. 10a, et seq., is for de- 
termination by the head of the department or agency concerned and failure to 
exercise that vested authority is not subject to review by the Comptroller 
General. 


To Fairbanks, Morse & Company, August 3, 1961: 


Reference is made to your letter of April 28, 1961, and to the brief 
submitted on your behalf under covering letter of May 16, 1961, from 
Muller Davis, attorney, both protesting against the award of a contract 
to the General Electric Company under Invitation for Bids No. DS- 
5522, issued by the Department of the Interior, Bureau of Reclama- 
tion. It is contended, in substance, that since your offer was the 
lowest bid received, and having regard for the import duty which 
would be paid on the equipment furnished by your foreign affiliate, 
it should have been accepted as being in the best interest of the Gov- 
ernment. Also it is clleged, and more fully argued in the referred-to 
brief, that the addition to your bid price of a foreign-product dif- 
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ferential for purposés of evaluation, under the authority of the Buy 
American Act (41 U.S.C. 10a-d) and Executive Order No. 10582 of 
December 17, 1954, was in violation of the Treaty of Friendship, Com- 
merce and Navigation, 63 Stat. 2255, concluded between the United 
States and Italy in 1948. 

The subject invitation sought bids to furnish and install eight 
hydraulic turbine generators for the Glen Canyon Dam. Seven bids 
were received of which the three lowest (unadjusted) offers were yours 
in the sum of $7,467,705; ASEA Electric, Incorporated, $7,895,000; 
and, General Electric Company, $8,007,798, all f.0.b. job site. Since 
all, or substantially all, of the equipment you and ASEA Electric 
proposed to furnish was of foreign manufacture, evaluation of those 
proposals was undertaken pursuant to the following provisions of 
article B-6 of the Special Requirements of the invitation : 


Whenever applicable, equalizing elements or factors not specifically mentioned 
or provided for herein, such as the cost of transportation, or installation, or 
of any other element or factor in addition to that of price which would affect 
the final cost to the Government, may be taken into consideration in making 
award of contract. 

a. In addition to the foregoing, the following specific factors will be used for 
the purpose of comparison of bids: 

(1) To cover the additional cost of inspection, $40,000 will be added to the 
lump-sum price bid under Item 1 for each bidder offering equipment to be manu- 
factured outside of the United States or Canada. 

(2) Cost of applicable spare parts. 

(3) In evaluating efficiency warranties for the generators, all bids warrant- 
ing an efficiency, at 100 percent of rated output and 90-percent power factor, 
of 97.35 percent or higher will be considered on an equal basis. Bids warranting 
an efficiency, at 100 percent rated output and 90-percent power factor, less than 
97.35 percent will not be acceptable. 

b. For foreign bids only, the following additional factors will be used for the 
purpose of comparison of bids. On November 14, 1955, the Secretary of the In- 
terior issued regulations providing in substance as follows: 

(1). When the articles, materials, and supplies shall be determined to be of 
foreign origin, 6 per centum of the total bid price shall be added. 

(2) An additional differential of 6 per centum, making a total of 12 per 
centum, will be added when the lowest responsive bidder offering domestic ma- 
terials will produce substantially all such materials in areas of substantial un- 
employment as determined by the Secretary of Labor. 


The so-called “Buy American Act”, 41 U.S.C. 10a, ef seq.. provides 
in pertinent part that—Notwithstanding any other provision of law, 
and unless the head of the department or independent establishment 
concerned shall determine it to be inconsistent with the public interest, 
or the cost to be unreasonable, * * * only such manufactured articles, 
materials, and supplies as have been manufactured in the United 
States substantially all from articles, materials, or supplies mined, 
produced, or manufactured, as the case may be, in the United States, 
shall be acquired for public use.” In order that the provisions of that 
act be uniformly administered, and for other purposes, the President 
of the United States issued Executive Order No. 10582, dated Decem- 
ber 17, 1954, which provides in part as follows: 


Sec. 2 (b) For the purposes of the said act of March 3, 1933, and other laws 
referred to in the first paragraph of the preamble of this order, the bid or offered 
price of materials of domestic origin shall be deemed to be unreasonable, or the 
purchase of such materials shall be deemed to be inconsistent with the public 
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interest, if the bid or offered price thereof exceeds the sum of the bid or offered 
price of like materials of foreign origin and a differential computed as provided 
in subsection (c) of this section. 

(c) The executive agency concerned shall in each instance determine the 
amount of the differential referred to in subsection (b) of this section on the 
basis of one of the following-described formulas, subject to the terms thereof: 
(1) the sum determined by computing six per centum of the bid or offered price 
of materials of foreign origin. 

In addition to the foregoing formula established for computing the 
differential between foreign and domestic bids, section 3 of the said 
Executive order further provides that—“Nothing in this order shall 
affect the authority or responsibility of an executive agency; * * * 
(c) To reject a bid or offer to furnish materials of foreign origin in 
any situation in which the domestic supplier offering the lowest price 
for furnishing the desired materials undertakes to produce substan- 
tially all of such materials in areas of substantial unemployment.” 

The regulations of the Secretary of the Interior referred to in the 
quoted provisions of the invitation appear to be consistent with the 
quoted provision of the Executive order, and with similar regulations 
issued pursuant thereto by other departments and agencies of the 
Government. 

Since the General Electric Company certified that 97 percent of its 
end product would be produced in a labor surplus area determined 
by the Secretary of Labor, the two lower foreign bids were evaluated 
pursuant to the above provisions by adding to the bids an amount 
equal to 12 percent of the offering price, plus $40,000 for inspection 
cost as provided by paragraph B-6a(1). Asa result of such evalua- 
tion the bid of the General Electric Company became the lowest re- 
sponsive offer received and therefore a contract was awarded to it on 
April 26, 1961. 

You contend that in the evaluation of the bids consideration should 
have been given to an import duty of $704,400 which it is alleged 
would be paid to the United States by you or by your foreign associate 
upon entry into this country of the components fabricated in Italy. 
In that connection the Executive order involved provides in section 
1(c) that “the term ‘bid or offered price of materials of foreign origin’ 
means the bid or offered price of such materials delivered at the place 
specified in the invitation to bid including applicable duty and all 
costs incurred after arrival in the United States.” The six percent 
differential prescribed by section 2(c) (1) of the order was therefore 
properly for computation on your delivered, duty-paid price. Section 
2(c) (2) also authorized the use of an alternative computation of the 
differential on the basis of the bid price “exclusive of applicable duty 
and all costs incurred after arrival in the United States,” but the dif- 
ferential in that case would be computed at ten percent. The Secre- 
tarv of the Interior has seen fit to adopt the formula stated in section 
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2(c) (1); but according to information informally furnished by the 
Bureau of Reclamation it does not appear that the alternative com- 
putation, even if it had been adopted by the Department of the In- 
terior, would have affected the relative standing of your bid. 

Your second contention, and that emphasized by your counsel in 
the brief submitted with covering letter of May 16, 1961, is that failure 
to award the contract to your company violates the Treaty of Friend- 
ship, Commerce and Navigation concluded between the United States 
and Italy in 1948, since fabrication of the equipment was contem- 
plated by your Italian affiliate, Ansaldo San Giorgio Company of 
Genoa, Italy. The directly pertinent provision of the Treaty appears 
to be paragraph 2 of Article XVIII, 63 Stat. 2283, February 2, 1948, 
which provides as follows: 

2. Each High Contracting Party, in the awarding of concessions and other 
contracts, and in the purchasing of supplies, shall accord fair and equitable 
treatment to the nationals, corporations and associations and to the commerce 
of the other High Contracting Party as compared with the treatment which is 
or may hereafter be accorded to the nationals, corporations and associations and 
to the commerce of any third country. 

The Department of State has advised that it is its view that the 
quoted provision is applicable to the subject transaction, and that it 
in no way restricts the application by either party to the treaty of pro- 
visions of its national laws favoring its own nationals or companies 
over nationals or companies of the other party as regards such Gov- 
ernment procurements. It further advises that the quoted provision 
and similar provisions in various other commercial treaties were 
specifically drafted with the provisions of the Buy American Act in 
mind, and are designed and generally understood to exempt cases of 
Government procurement from the general requirements of the treaty 
pertaining to “national treatment.” It was concluded by the depart- 
ment that the application of the provisions of the subject act in this 
case would not constitute a violation of the treaty. We find no basis 
for a different conclusion, and have no record that a contrary view has 
been presented in any previous Buy American case considered by us. 

The further contentions of your counsel that refusal to make an 
award for this procurement to you for fulfillment by the Ansaldo com- 
pany will discourage foreign competition; weaken an allied nation; 
and adversely affect international trade are aspects of a political or 
economic nature which cannot be considered by us except as they may 
be embodied in pertinent statutory enactments. Also, the question 
whether a particular purchase is inconsistent with the public in- 
terest, and should be exempt from the limitation fixed by law, is for 
determination by the head of the department or agency concerned, and 
failure to exercise that vested authority, as in this case, is not subject 
to review by the accounting officers of the Government. 
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In view of the foregoing, and since we find no legal basis for ques- 
tioning the action taken by the administrative office, the award of 
the contract to the General Electric Company will not be disturbed. 


[B-146296] 
Bonds—Bid—Sufficiency 


A bid bond which was stated in the correct amount when submitted by low bidder 
prior to an amendment to the invitation increasing the quantity of a military 
procurement but which, even though deficient when based on the total procure- 
ment, was greater than the difference between the price stated by the low 
bidder and the price stated by the next higher acceptable bidder is a deficient 
bid bond within the exception in paragraph 10.102.5 of the Armed Services 
Procurement Regulation which permits the contracting officer to waive the 
mandatory bid bond requirements in case the deficient bid bond is' equal to or 
greater ihan the difference between the prices in the low and the next higher 
acceptable bids; therefore, the deficient bid bond does not afford a basis for 
objection to an award to such low bidder. 


To the Society Brand Hat Company, August 3, 1961: 

Reference is made to letter dated July 5, 1961, from your attorney, 
protesting in your behalf the contemplated award of a contract to the 
low bidder under invitation for bids No. QM(CTM)-36-243-61-934 
issued by the Military Clothing and Textile Supply Agency, Phila- 
delphia, Pennsylvania, issued on May 31, 1961. 

The invitation solicited bids—to be opened June 28, 1961—for fur- 
nishing 128,480 wool service caps, f.o.b. various destinations. On 
June 16, 1961, Amendment No. 1 was issued which increased the 
quantity by 3,600 units. Three bids were received. Bancroft Cap 
Company submitted 2 envelopes which were received prior to the 
date of bid opening. In one envelope was the original invitation and 
signed bid quoting a price of $3.275 each for 128,480 caps, all or none, 
with discount for prompt payment of one-tenth of 1 percent 10 days 
and one-twentieth of 1 percent for payment within 20 days. This bid 
was accompanied by an executed bid bond in the penal sum of “50% 
of the total bid price for up to 128,480 units.” In the second envelope 
were signed copies of Amendment No. 1 to the invitation together with 
a covering letter which stated as follows: 

This letter will become part of our bid on invitation number QM(CTM) 36- 
243-61-934. Since our bid has already been submitted, complete with necessary 
bid bonds prior to the receipt of amendment number 1, we are herewith returning 
the signed amendment and ask that the following revision be made in our bid. 
We now wish to bid a total contract quantity of 132,080 caps; all or none, at 
the single unit price of $3.275 each. 


We have notified our bonding company of this change and have been granted 
permission to make this revision. Our bid should now be submitted as follows: 


132.080 units all or none at $3.275 each ; a total of $482,562.00. 
On July 3, 1961, an additional bond for “50% of the total bid for up 
to 3,600 units” was received. 
You submitted a bid for the full quantity of the original invitation, 
namely 128,480 caps, all or none at $3.299 each, with discount of one- 
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tenth of 1 percent 10 days and one-twentieth of 1 percent 20 days. 
You furnished an acknowledged copy of Amendment No. 1 to the 
invitation and a bid bond in the penal sum of “FIFTY PERCENT 
OF THE TOTAL BID PRICE FOR UP TO 132,080 UNITS IN 
INV. QM (CTM)36-243-61-934(50).” Thus, while you failed to in- 
crease the quantities for each destination in your bid, and bid only 
on the original quantity of 128,480 units, you furnished a bid bond 
for the total procurement. The third bidder showed its increased 


quantities for each destination and furnished a bid bond for “50% 
of the total bid price for up to 132,080 units.” 

You protest the contemplated award to Bancroft Cap Company on 
the ground that its bid is not responsive to the invitation in that its 
bid bond failed, by a substantial amount, to cover the minimum bid 
guarantee required by the alleged mandatory terms of the invitation. 

With regard to the submission of bid guarantees the invitation 
provided that— 


BID GUARANTEE. Each bidder must submit with its bid a bid guarantee 
equal to 50% of the total bid price (including the value of Government prop- 
erty). A bid guarantee may be in the form of a bid bond, postal money order, 
certified check, cashier’s check, irrevocable letter of credit or, in accordance with 
Treasury Department regulations, bonds or notes of the United States. 

If the bid guarantee is in the form of a bid bond, the hid bond must be sub- 
mitted, in duplicate, on Standard Form 24, November 1950, properly executed 
by itself and an acceptable surety. The penal sum of the bid bond should 
not be expressed in words and figures as a specific number of dollars but shall 
be expressed in words and figures as a percentage of the total bid price (i.e., 
“50% of the total bid price for up to (specify maximum number of units in 
I/B No. -_-- (insert applicable Invitation for Bids Number) ).” (Bidder may 
place on file an Annual Bid Bond, Standard Form 34, November 1950, securing 
all bids submitted during a specified period. Standard Forms 24 and 34 will be 
furnished by the Government upon request.) 

Bid guarantees, other than bid bonds, will be returned (1) to unsuccessful 
bidders as soon as practicable after the opening of bids, and (2) to the successful 
bidder upon execution of such further contractual documents and bonds as 
may be required by the bid as accepted. 

If the successful bidder withdraws his bid within the period specified therein 
for acceptance or, upon acceptance thereof by the Government, fails to enter into 
the contract and give bonds within 10 days after receipt of the formal contrac- 
tual document, he shall be liable for any difference by which the cost of procuring 
the work exceeds the amount of his bid, and the bid guarantee shall be available 
toward offsetting such difference. 

FAILURE TO FURNISH A REQUIRED BID GUARANTEE IN THE 
PROPER AMOUNT, BY THE TIME SET FOR OPENING OF BIDS OR PRO- 
POSALS, MAY BE CAUSE FOR REJECTION OF THE BID OR PROPOSAL. 


You appear to stress the fact that the word “must” in the first sen- 
tence of the quoted invitation provision does not permit the con- 
tracting officer to waive the low bidder’s alleged failure to furnish a 
bid bond in the full amount stipulated in the invitation. You refer 
to paragraph 10-102.5, Armed Services Procurement Regulation, 
which requires rejection of a bid for noncompliance with the require- 
ment that a bid guarantee in a certain amount accompany a bid but 
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which recognizes certain exceptions thereto. That paragraph pro- 
vides, in pertinent part, as follows: 

10-102.5 Failure To Submit Proper Bid Guarantee. Where an invitation 
for bids requires that bids be supported by a bid guarantee, noncompliance with 


such requirement will require rejection of the bid, except that rejection of the 
bid is not required in these situations: 


(ii) where the amount of the bid guarantee submitted, though less than the 
amount required by the invitation for bids, is equal to or greater than the 
difference between the price stated in the bid and the price stated in the next 
higher acceptable bid; 

The bid bond furnished by Bancroft at time of bid opening, when 
converted into dollars, amounted to $210,386, based on a quantity of 
128,480 caps. The amount of the bond required, taking into account 
the 3,600 caps covered by Amendment No. 1, is $216,281 or a difference 
of $5,895. The difference in prices bid between Bancroft for the entire 
quantity, and your bid on 128,480 caps and the balance of 3,600 caps 
which might be awarded to the third bidder, is about $3,700. This 
last amount is substantially less than the amount of the bid bond of 
$210,386 furnished by Bancroft prior to bid opening. Under the 
quoted provisions of ASPR 10-102.5 (ii) rejection of Bancroft’s bid 
is not required by the contracting officer in this case and he has 
recommended that its bid be accepted. 

In 40 Comp. Gen. 561, which is referred to in the letter of July 5, 
1961, our Office considered a provision of the Federal Procurement 
Regulations similar to the provision of ASPR applicable here. We 
held that the provisions gave the contracting officer the right to waive 
the deficiency in the amount of the bond. The other decisions of our 
Office cited in the letter of July 5, 1961, were all rendered before ASPR 
was revised on January 31, 1961, to include the above-quoted sub- 
paragraph (ii) of paragraph 10-102.5, and therefore did not take into 
account the provisions of subparagraph (ii). 

Since the exceptions to the required rejection of bids for non- 
compliance with the bid bond requirement as stated in ASPR 10- 
102.5 include a situation where as here the amount of the bid bond is 
greater than the difference between the price stated in Bancroft’s bid 
and the price stated in the next higher acceptable bid, we find no basis 
for objecting to the contemplated award to Bancroft. 


[B-146326] 


Contracts—Specifications—Restrictive—Particular Make 


A brand name or equal invitation issued incident to an advertised procurement 
which did not contain sufficient information for bidders who had not previously 
been awarded contracts for the items to ascertain the material characteristics 
of the model, which required some common-use items to be of a certain model 
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or equal when these items have been adequately described in Government speci- 
fications, and under which a bid could be evaluated even though the bidder was 
unable to comply with the descriptive data requirements of the “or equal” 
provision is an invitation which is unnecessarily restrictive, does not apprise 
all bidders of the requirements so that they can compete on an equal basis and, 
therefore, is a legally defective invitation. 


Contracts—Specifications—Restrictive—Particular Make 


An “or equal” provision in an invitation issued incident to an advertised 
military procurement which did not contain sufficient information for bidders 
who had not previously ‘been awarded contracts for the items to ascertain 
the material characteristics of the model serves no useful purpose and appears 
to have been included in an attempt to meet the language of the competitive bid 
requirement while disregarding its spirit. 


Contracts—Specifications—Restrictive—Particular Make 


A brand name or equal invitation issued incident to an advertised military 
procurement which included certain common-use subitems that have been-ade- 
quately described in Government specifications without the reference to a 
brand name is regarded as an improper use of the brand name or equal procure- 
ment under paragraph 1-1202 of the Armed Services Procurement Regulation 
which requires the use of existing specifications unless they do not meet the 
particular needs of the procuring agency. 
Contracts—Specifications—Descriptive Data—Ability To Furnish 


The descriptive data requirements of an “or equal” provision in an advertised 
military procurement under which a bid was considered responsive to some 
of the items even though the bidder was unable to comply with the descriptive 
data requirement because he was unable to obtain the essential characteristics 
of the item and submitted his bid on the basis of the model indicates that the 
contracting officers were cognizant of the requirements of the model without 
the necessity for additional descriptive data so that the descriptive data require- 
ments made the invitation unduly restrictive. 

Bids—Discarding All Bids—Invitation Defects 


Although bids which have been prepared in good faith should not be disregarded 
after opening except for the most cogent reasons, the good faith of bidders who 
prepared bids which have been opened before a determination was made that 
the invitation was ambiguous, misleading and prejudicial cannot render a defec- 
tive invitation valid. 


To the Secretary of the Army, August 3, 1961: 


We have a letter of July 21, 1961, signed by the Assistant Secretary, 
Jnstallations and Logistics, transmitting reports and other data in 
connection with a protest by Dresser Electronics against the proposed 
rejection of its low bid submitted pursuant to invitation No. SC-86- 
039-61-561-54 issued May 4, 1961, by the Army Signal Supply 
Agency.” 

The invitation called for bids on 21 items. Item Nos. 1, 6, 11, and 
16 each specified a type of electronic equipment shelter in various 
quantity ranges in accordance with stated Signal Corps documents and 
models on display, with listed exceptions. Under each of these items 
there were listed from 51 to 72 specific subitems indicating equipment 
to be furnished with and included in the shelter. The other 17 items 
called for drawings, manuscripts, documents and similar materials. 

Bids were opened on June 5, 1961. Ten of the 174 firms solicited 
submitted bids. Of the ten, one firm had previously manufactured the 
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items under a contract with the Signal Corps and another, General 
Dynamics/Electronics (Stromberg-Carlson), had an existing con- 
tract to manufacture those items. Neither of these firms was low. 
The low bid on item Nos. 1, 6, and 11 was submitted by Dresser Elec- 
tronics and on item No. 16 by the York Body and Equipment 
Company. 

The contracting officer suspected an error in the Dresser bid because 
it was so low in comparison with the Government estimate and the 
prices under the existing contract. At the contracting officer’s request 
Dresser twice verified the accuracy of its bid. 

The subitems referred to above may be divided into three general 
classes: (1) telephone and power electrical cable assemblies, which 
are identified by Stromberg-Carlson (General Dynamics/Electronics) 
part numbers and are required to be the named brand and model “or 
equal”; (2) items including pickhead axes, bench dusting brushes, 
wastepaper baskets, folding chairs, foam rubber chair cushions and 
similar common-use items which are identified by various make and 
model numbers and are required to be the named brand and model 
“or equal”; and (3) common-use items described by reference to Gov- 
ernment specifications. 

The following clause was included in the terms of the Invitation 
at page 81: 


A. BRAND NAME OR EQUAL 


As used in this clause, the term “brand name” includes identification of sup- 
plies by make and model. 

Certain supplies called for by this Invitation for Bids are identified in 
the schedule by a brand name “or equal” description. This identification is 
descriptive rather than restrictive. Bids offering “or equal” supplies will be 
considered for award if such supplies are clearly identified in the bids and are 
determined by the Government to be equal to the brand named supplies in all 
material respects. 

Bidders must clearly indicate whether their bids are based on a brand name 
item or on an “equal” item by furnishing the information required below. IF 
THE BIDDER DOES NOT IDENTIFY THE BRAND NAME OR DESCRIBE 
IN FULL THE “OR EQUAL” ITEM WHICH IS OFFERED, AS PROVIDED 
IN (1) AND (2) BELOW, THE BID WILL BE REJECTED. A brand name 
item as manufactured by other than the indicated manufacturer is considered 
an “or equal” item and must be processed as such. 

(1) If the bidder proposes to furnish a brand name item specified in this In- 
vitation for Bids, such brand name shall be inserted in the space provided after 
each item so described. 

(2) If the bidder proposes to furnish an “or equal” item, the brand name of 
the item proposed to be furnished, if any, shall be inserted in the space provided 
a — item so described, and in addition, the following descriptive data must 

urnished : 


A full description thereof, including pertinent physical, mechanical, elec- 
trical, and chemical details and a statement explaining the differences be 
tween the item being offered and any one of the corresponding brand name 
items called for by this Invitation for Bids. (This information may be 
supplied by separate attachments to the bid.) 


The contracting officer determined that with respect to item No. 6 all 
bids were nonresponsive for failure to comply with the above-quoted 
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provision. As to items 1 and 11, he found that the Dresser bid with re- 
spect to 34 subitems for the cable assemblies had offered to furnish a 
Dresser manufactured item “per model” but had not supplied the re- 
quired descriptive data. Further, as to these items, the contracting 
officer found that in 10 other instances the Dresser bid had offered 
subitems of a manufacture other than the named brand and model and 
had not furnished the descriptive data. With respect to 6 of the 10, 
2 subitems of axes (subitems 1-1 and 11-1), 2 of chair cushions (sub- 
items 1-5 and 11-22), 1 of air conditioner filters (subitem 11-29) and 
1 of fluorescent starters (subitem 11-52), the contracting officer de- 
termined ‘that the failure to conform was fatal to the bid. Accord- 
ingly, the contracting officer has proposed to reject the Dresser bid 
and make award on items 1, 11 and 16 to York Body and Equipment. 

Dresser has protested this determination on the grounds, basically, 
that many of the cable assemblies were not exposed to view in the 
models and the bidders were not permitted to disassemble them. Since 
no drawings of them were available to the bidders, a firm not offer- 
ing the named make and model would have to guess certain dimen- 
sions, tolerances, etc., and, if it included in its bid the descriptive 
data required, would have risked rejection because significant factors 
had not been correctly guessed. In this regard Dresser states that 
unless the Government was prepared to create a proprietary position 
in the company named in the invitation as a cable manufacturer, “the 
only alternative for a bidder would be to state that it would make the 
cable ‘per the model.’ ” 

Dresser representatives have also pointed out that in some instances 
the subitem named in the invitation differed from that on display in 
the model and that in another instance the manufacturer named no 
longer made the equipment named in the invitation. It is noted that 
such items as fluorescent starters and certain chairs were identified by 
different makes and models in different parts of the invitation, even 
though the subitems had the same use throughout. 

Finally, Dresser makes this contention : 


* * * prior to the bid opening, telephone conservations were held with Mr. 
Charles L. Brooks, Commodity Procurement Branch &, of the United States 
Army Signal Supply Agency, relative to the proper response to brand name sub- 
items in cases where Dresser was planning to make the items itself. * * * Mr. 
Brooks, who was officially designated as the bidders’ contact on this procurement 
(see Page Number 1 of the subject IFB) definitely instructed Dresser repre- 
sentatives to quote on the subitems as follows: “Dresser Electronics per Model”. 
Enclosures (A) and (B) constitute signed affidavits of the Dresser personnel in- 
volved in these conversations. 


A principal purpose of the competitive bidding statutes is to obtain 
for the Government the benefits of full and free competition. 40 
Comp. Gen. 348. This requires that the procurement be advertised 
on as broad a basis as possible consistent with the legitimate needs 
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of the using agency. In our judgment the information available is 
insufficient to determine all of the material characteristics of the named 
make and model. Bidders other than those who had previously been 
awarded contracts could not obtain prior to bidding the necessary in- 
formation from drawings, disassembly of the units in the models or 
procurement of samples on the open market. They were left, there- 
fore, with the alternative of offering the named brand or of divining 
the essential qualities of that brand by some means beyond our com- 
prehension. In such case, the “OR EQUAL.” provision serves no use- 
ful purpose and appears to have been included in an attempt to meet 
the language of the competitive bid requirement while disregarding its 
spirit. Cf. 38 Comp. Gen. 636. 

The common-use subitems, also required by the terms of the invita- 
tion to be of a given make and model “OR EQUAL,” include such 
products as pickhead axe, bench dusting brush, wastepaper basket, 
folding chair, foam rubber chair cushion, electron tube extractor, first 
aid kit, pin straightener, drain plug wrench, incandescent lamp, fluo- 
rescent lamp, fluorescent lamp starter, electric lantern, extension cord, 
measuring tape, screws, washers, in-out basket, armless rotary chair, 
electric space heater, pencil sharpener, and air conditioning filter. A 
cursory examination reveals not only that these are items which are 
relatively easy to describe without reference to brand, but that al- 
most without exception they are of types covered by one or more Fed- 
eral or Military specifications. We have not compared the exact 
subitems in the invitation with those specifications, but it seems most 
unlikely that all, or even most, of the former are so unique that the 
use of the specifications is incompatible with their procurement. 

We have recognized the necessity at times of procuring on a named 
brand or equal basis. It is also recognized, however, that such basis 
is generally undesirable and should be reserved for exceptional cases 
where the needs of the Government cannot otherwise be adequately 
described. 38 Comp. Gen. 291, 294; zd. 380, 383; 5 td. 835, 837. See 
also paragraph 1-1206(b), Armed Services Procurement Regulation, 
stating the technique should be used only as a last resort. In this 
case the Government’s needs with respect to most, if not all, of these 
items not only can be, but already have been, adequately described 
without reference to brand name. The existing specifications, further, 
are required to be used by the terms of ASPR 1-1202 unless deter- 
mined not to meet the particular needs. 

Furthermore, as pointed out by Dresser, page 1 of the invitation 
contains the following note: 


All matters dealing with this solicitation should be directed in writing to 
Charles L. Brooks, Commodity Procurement Branch 54 Telephone KIngsley 
6-3250 Ext. 8019 * * *, 


At a meeting held in our Office on June 30, 1961, attended by Mr. 
Brooks and other representatives of the Department of the Army, 
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Mr. Brooks conceded in effect that he could have mislead the Dresser 
representatives who contacted him regarding the manner in which 
their bid should be prepared by advising that they should bid accord- 
ing to the models on display at Ft. Monmouth. On this point, in the 
report prepared by the Office of the Deputy Chief of Staff for Logis- 
tics, Headquarters, Department of the Army, forwarded with the 
Assistant Secretary’s letter, it is stated : 

* * © The advice rendered by Government employees in this regard may have 
unfairly mislead Dresser. However, if the procedure advised was acceptable 


then other bidders who were not so informed may have been prejudiced by not 
being afforded an equal opportunity. * * * 


It is also significant to note that, although the Signal Corps has de- 
termined that Dresser’s bid is nonresponsive on certain of the items 
involved, its official report in the case takes the position that all the 
items on which Dresser bid “Dresser Manufacture per Model” its bid 
may be considered responsive because the “Signal Corps engineers, 
being completely aware of the items in the model, required no addi- 
tional data.” We can only conclude that, if such a method of bidding 
was sufficient to meet the needs of the Corps, then the application of 
the descriptive data requirements of the “OR EQUAL.” clause to the 
items in question rendered the invitation unduly restrictive. A fur- 
ther consideration is the allegation that, since all of the material 
characteristics of the models on display could not be determined with- 
out disassembling them, which was not permitted, and no drawings 
of the models were available, it was impossible for bidders who had 
not previously manufactured similar equipment to meet the require- 
ments of the descriptive data clause on those items which included 
such concealed characteristics. 

If these are the facts, we must conclude that the invitation was 
legally defective since in an advertised procurement the invitation 
may not be unnecessarily restrictive, all bidders must be apprised of 
the requirements to be met and all bidders must be permitted to 
compete on an equal basis. Otherwise, there is a failure to comply 
with section 2305, Title 10, U.S.C... which specifically provides: 


* * * The specifications and invitations for bids shall permit such free and 
full competition as is consistent with the procurement of the property and 
services needed by the agency concerned. 

(b) The specifications in invitations for bids must contain the necessary 
language and attachments, and must be sufficiently descriptive in language 
and attachments, to permit full and free competition. If the specifications in 
an invitation for bids do not carry the necessary descriptive language and at- 
tachments, or if those attachments are not accessible to all competent and 
reliable bidders, the invitation is invalid and no award may be made. 


The Staff report of your Department concludes with the following 
statement : 


In view of the ambiguous, misleading and confusing nature of the invitation 
as well as the unfair and prejudicial advice rendered by the contracting officer’s 
representatives, it is the staff conclusion that all bids must be rejected in order 
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to protect and maintain the integrity of the competitive bid system. It is in the 
public interest to cancel the invitation and reprocure the requirement under a 
clear and unambiguous IFBs and/or RFPs which clearly sets forth the mini- 
mum needs of the Government. 


For the reasons stated herein we are in agreement with this position. 
We agree also that, since the full and free competition required by the 
statutes has not been obtained, no valid award may result from this 
invitation. 

It is unfortunate that the bidders have in good faith prepared bids 
which now have been exposed. However, the good faith of bidders 
cannot render a defective invitation valid. 

The bids and other pertinent documents enclosed with the letter 
of July 21, 1961, or subsequently furnished, are returned. 


[B-146389] 


Compensation—Overtime—Travel Time—Between Residence and 
Headquarters 


The time required for travel between the residence and headquarters of an 
employee who responds to an emergency call-back outside his regularly scheduled 
administrative workweek to perform repairs at an outlying facility—which 
travel does not involve the performance of actual work and is not carried out 
under arduous conditions—may not be considered “time spent in a travel status 
away from the official duty station” within the meaning of section 204 of the 
Federal Employees Pay Act of 1945, 5 U.S.C. 912b, so as to be compensable as 
hours of employment. 


Compensation—Overtime—Travel Time—Performance of Work 
Status 


An employee who, in response to emergency call-back duty, while traveling in a 
vehicle equipped with communications and monitoring equipment to the repair 
site, visually inspects the navigational aids en route and communicates with 
headquarters is regarded as in the “performance of work” as that term is used in 
section 204 of the Federal Employees Pay Act of 1945, as amended, 5 U.S.C. 
912b, for entitlement to compensation for such work during travel, also, if no 
work is actually performed during travel but the travel by motor vehicle between 
headquarters and the facility is over unusually adverse terrain or during severe 
weather conditions—as distinguished from travel over hard surfaced roads when 
no unusually adverse weather conditions are encountered, or travel by rail or 
other common carrier—such travel would be travel under arduous conditions 
and therefore compensable time. 


Compensation—Overtime—Travel Time—Arduous Conditions 


An employee who, incident to call-back duty outside of his regularly scheduled 
workweek, travels from his residence directly to a facility to be repaired without 
first reporting to headquarters when during the course of such travel in a spe- 
cially equipped vehicle he is required to monitor, to visually inspect navigational 
aids en route, and to communicate from time to time with headquarters, or 
when the travel is performed under arduous conditions, such as travel over un- 
usually adverse terrain or during severe weather conditions, the travel time is 
compensable under section 204 of the Federal Employees Pay Act of 1945, as 
amended, 5 U.S.C. 912b, provided that the time consumed in travel from his 
residence to the facility to be repaired is no greater than the estimated travel 
time from his headquarters to such facility, which estimated travel time must 
be regarded as the maximum limitation upon travel time compensable under 
section 204, 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 83 


Compensation—Overtime—Travel Time—Criteria 


In the determination of whether work is performed during travel and of whether 
travel is performed under arduous conditions to be considered compensable as 
hours of employment under section 204 of the Federal Employees Pay Act of 
1945, as amended, 5 U.S.C. 912b, the following principles are to be used as guides: 
(1) that preparation preliminary to travel is not considered work (2) the time 
of the travel, that is, whether performed during the day or night ordinarily is 
not for consideration in determining whether travel is performed under arduous 
conditions and (3) a distinction must be drawn between arduous conditions and 
hazardous conditions, however, the latter might contribute to the former. 


To the Administrator, Federal Aviation Agency, August 3, 1961: 


On July 11, 1961, you requested our decision upon several questions 
concerning travel-time pay for travel performed by employees of 
your Agency incident to emergency call-back duty performed outside 
their regularly scheduled administrative workweeks. The statutory 
provision governing the payment of travel-time compensation is sec- 
tion 204 of the Federal Employees Pay Act of 1945, as added by 
section 205(b) of the act of September 1, 1954, 68 Stat. 1110, 5 U.S.C. 
912b. That section reads as follows: 


Sec. 204. For the purposes of this Act, time spent in a travel status away 
from the official-duty station of any officer or employee shall be considered as 
hours of employment only when (1) within the days and hours of such officer’s 
or employee's regularly scheduled administrative workweek, including regularly 
scheduled overtime hours, or (2) when the travel involves the performance of 
work while traveling or is carried out under arduous conditions. 


You say in your letter that— 


The FAA is responsible for, among other things, the operation of electronic 

navigational facilities which provide guidance to airline, military, and private 
aircraft throughout the United States and its possessions. This is divided into 
six regions which in turn are sub-divided into Airways Technical Field Offices 
(ATFO) for purposes of maintenance of these navigational aid facilities. 
; There are presently over 5600 Electronic Maintenance Technicians (EMT) 
in the Agency who are responsible for the maintenance, repair and upkeep of 
these navigational facilities. Their primary objective is to assure continuous 
and reliable service from all facilities within the Airway System. Obviously, 
accuracy and continuity of service of these facilities are of critical importance. 
Hach facility must function properly so that aircraft will not be endangered 
by the receipt of incorrect information. An interruption of this service may 
deprive pilots of essential navigational information perhaps when most needed. 
It is of the utmost importance that these navigational aids be repaired quickly 
and placed in a serviceable condition when they fail to function properly. Navi- 
sational facilities must operate 24 hours a day, 7 days a week. 

Our employees are required, on a “call-back basis”, to make emergency repairs 
to our navigational aids over and beyond their administrative work-day and 
work-week. An employee who is on call-back duty must be available at all 
times to respond to an emergency. Without extra pay, he is required to be 
readily available by telephone for call-back duty, for as many as 125% hours 
per week in addition to his regularly scheduled work-week. This, of course, 
restricts his use of normal off-duty hours because he must remain within reason- 
able reach of his headquarters. 

Within the geographical area over which the FAA has jurisdiction, every 
conceivable type of terrain and adverse weather condition is encountered. Many 
of our aids are located at remote, barely accessible sites. Some facilities are 
located on mountain tops; others are located in regions subject to dust storms, 
or flash floods; still others are located in deserts or swamp areas. These call- 
backs cause grave concern to the employees’ families because involved in these 
call-backs are the hazards of working while fatigued on high voltage equipment 
and during adverse weather conditions. Also these employees are exposed to 
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the additional hazard of necessary travel, alone, by automobile, often for great 
distances, over poor roads, in dense traffic, and adverse weather conditions, 
during the hours of darkness, and without the benefit of proper rest or sleep. 
In order to reach these facilities an employee responding to a call-back is 
required to use varied means to transport himself, and his testing and repair 
equipment to the facility site. The modes of transportation may include the 
use of private automobile, panel trucks, 114 ton trucks, four wheel drive vehicles, 
aerial tramway, boat, ferry, aircraft, skis, snowshoes and travel on foot. 

The geographical area for which each ATFO is responsible is of considerable 
size. It is common for an ATFO to be responsible for the maintenance, upkeep, 
and repair of a site which is 200 miles removed from its headquarters. Our 
maintenance personnel as a regular part of their daily work assignment service 
these outlying facilities. During their regular work day, they respond immedi- 
ately to an emergency call from their headquarters and proceed to the site to 
correct the problem, irrespective of where they may be physically located at 
the time of the call. At that time they may be at their headquarters or they 
may be at some other facility within the ATFO. Our employees in response 
to call-backs repair facilities which lie within their normal work area. They 
do not travel within the ordinary meaning of the word travel. The headquarters 
of the ATFO is a place out of which our maintenance employees operate on a 
daily basis. It is a place where administrative controls are exercised and is 
a focal point for the location of test equipment, repair parts and the maintenance 
of vehicles. In some instances an employee who is assigned a vehicle does not 
even report to headquarters during his regular work day. He knows what 
his assignments are and carries them out. Often an employee responding 
to a call-back, will proceed directly to the site either in a vehicle which has 
been assigned to him or even in his own vehicle. This generally occurs when 
the employee’s home lies between the site to be repaired and headquarters. In 
such instances valuable time is saved in restoring the navigational aid to service. 

The majority of the vehicles used by our employees who respond to a call- 
back are equipped with communication and monitoring equipment. When re- 
sponding to call-backs our employees communicate with headquarters, and as 
well monitor the various navigational aids while enroute to the malfunctioning 
facility. They also visually inspect any navigational aids which are along 
their route to the facility. In addition, they inspect private power and com- 
munication lines which lead to the facility 


Based upon the facts and circumstances related above you request 
our decision upon the following specific questions : 


1. May an employee who responds to an emergency call-back be compensated 
for the entire period of time required by the call-back, beginning when he leaves 
his residence and ending when he returns to his residence? 

2. If the answer to question No. 1 is in the negative, may an employee who 
responds to a call-back be compensated for the time spent enroute to the facility 
from his headquarters, and for his return trip from the facility to his head- 
quarters? 

3. If the answer to question No. 2 is in the affirmative, may an employee who 
responds to a call-back be compensated for the time spent enroute to the 
facility from his residence and for his return trip on a call-back when he does 
not first report to headquarters? 

We assume that your first question contemplates a situation in which 
the employee traveled from his residence to his headquarters, thence 
to the facility to be repaired and return. 

You will note that section 204 of the Federal Employees Pay Act 
of 1945, quoted above, applies only to “time spent in a travel status 
away from the official duty station of the officer or employee.” The 
time spent by an employee in traveling between his residence and 
headquarters properly may not be regarded as “time spent in a travel 
status away from the official duty station” within the meaning of 


section 204. Morover, it does not appear from your letter or from 
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the information transmitted therewith that any actual work was per- 
formed during that portion of the travel between the residence of 
the employee and his headquarters, or that that portion of the travel 
normally would be performed under arduous conditions. Hence, ques- 
tion 1 is answered in the negative. 

We are unable to give you a categorical answer to question 2 that 
would apply in every case. Whether an employee’s travel is per- 
formed under “arduous conditions” must be determined upon the 
facts in each individual case. Similarly, whether an employee per- 
forms work during a period of travel is a question of fact to be deter- 
mined in each case. In certain instances a part of the travel to the 
facility to be repaired may be performed under arduous conditions 
whereas other parts of that travel may not reasonably be said to be 
under arduous conditions. Similarly, work actually may be performed 
during a portion of the travel whereas none would be performed 
during other portions of the travel. 

You point out in your letter that the majority of the vehicles used 
by your employees on call-back duty are equipped with communica- 
tion and monitoring equipment and that when traveling to an emer- 
gency repair site the employees normally monitor as well as visually 
inspect navigational aids en route and from time to time communicate 
with headquarters. In any case when an employee actually performs 
those duties, while traveling in such a specially equipped vehicle, 
the payment of call-back travel time would be authorized as “per- 
formance of work while traveling” as that term is used in section 204 
of the Federal Employees Pay Act of 1945. 

Similarly, even if no work actually is performed while traveling, 
travel between headquarters and the facility to be repaired which 
actually is performed under arduous conditions, such as travel over 
unusually adverse terrain or during serve weather conditions, also 
would constitute a proper basis for payment of call-back travel time. 
On the other hand, travel by automobile performed on a hard surfaced 
road when no unusually adverse weather conditions are encountered, 
or travel by rail, would not normally constitute travel under arduous 
conditions. Your second question is answered accordingly. 

Regarding question 3, when an employee travels from his residence 
directly to the facility to be repaired without first reporting to head- 
quarters, he would be entitled to call-back travel time under the same 
conditions as the employees covered by question 2, provided the time 
consumed in traveling from his residence to the facility to be repaired 
is no greater than the estimated travel time from the employee’s head- 
quarters to such facility. In cases of that category the estimated 
travel time between headquarters and the facility to be repaired must 
be regarded as a maximum limitation upon travel time compensable 
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under section 204 of the statute. Your third question is answered 
accordingly. 

Because condition (2) of section 204, Public Law 763, was a rule 
of decision before it was enacted into statutory law, we have been 
guided in our decisions by certain principles in determining whether 
work is performed during the travel and whether the travel is per- 
formed under arduous conditions. Briefly stated they are (1) that 
preparation preliminary to travel is not considered work, (2) the time 
of the travel, that is, whether performed at day or at night ordinarily 
is not for consideration in determining whether the travel is performed 
under arduous conditions, (3) a distinction must be drawn between 
arduous conditions and hazardous conditions, keeping in mind that 
the latter may contribute to the former. 

In the light of those stated principles, our view is that in situations 
illustrated by example 1, travel time compensation would not be war- 
ranted. In the other examples, we conclude that part of the travel is 
performed under arduous conditions and therefore that in similar 
situations allowance of travel time compensation reasonably would be 
warranted. 

To establish further guidelines you may desire to have your certi- 
fying officer refer to us for decision any vouchers proposing payment 
of travel time compensation in cases where there exists a reasonable 


doubt. 
[B-145793] 


Sales—Bids—Deposits—Retention 


The procedures for the retention of bid deposits submitted by unsuccessful 
bidders who are otherwise indebted to the United States pending litigation of 
the indebtedness have created administrative burdens greater than the benefits 
to the Government and, therefore, bid deposits in such cases need no longer be 
retained. 38 Comp. Gen. 476, overruled. 


To the Secretary of Defense, August 4, 1961: 

Under letter of March 2, 1961, reference FINEK X, from the Office 
of the Chief of Finance, Department of the Army, check No. 268,032, 
in the amount of $200, payable to American Auto Parts Company ; 
check No. 284,796, in the amount of $150, payable to American Auto 
Parts, Inc.; and check No. 115,406, in the amount of $1,000 payable 
to United Auto Parts Company, Inc., were forwarded te our Claims 
Division for a determination in accordance with 38 Comp. Gen. 476. 
In each case the Treasurer of the United States was named as alternate 
payee. 

The cited decision holds that a bid deposit submitted by an unsuc- 
cessful bidder who is otherwise indebted to the United States shall, 
upon an administrative determination that the debt is uncollectible, 
be forwarded to and held by our Office pending litigation of the com- 
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pany’s indebtedness to the United States. It should be noted that in 
the instant cases the debts claimed have not been reported as admin- 
istratively uncollectible. In any case, the position taken in 38 Comp. 
Gen. 476 and the procedures established in implementation thereof 
have created administrative burdens greater than the benefits derived. 
Further, it has been found impracticable to establish administrative 
controls to prevent the withholding of bid deposits in excess of the 
claims against a bidder. In view of the administrative difficulties 
presented in relation to the benefits obtained, it has been determined 
that the position taken at 38 Comp. Gen. 476 will no longer be fol- 
lowed. It is requested that your regulations be modified accordingly. 

The checks forwarded with the letter of March 2, 1961, will be sent 
to the firms named as payees. 


[B-145903] 


Quarters Allowance—Dependents—Reserve Members on Active 
Duty Training 


In view of the apparent intent of the Congress in enacting the residence require- 
ment in section 102(g) of the Career Compensation Act of 1949, 37 U.S.C. 
231(g), to authorize a quarters allowance for members of the uniformed services 
on account of dependent parents only when the parents reside in the member’s 
household at or in the vicinity of the member’s duty station, the extension of 
the rule in 30 Comp. Gen. 260 and 31 id. 141 in which payment of quarters 
allowance was allowed in cases of Reserve enlisted members ordered to active 
duty training at service schools for short periods, not in excess of 4 months, 
when public quarters were not available for dependents and the dependent 
parent met the dependency requirements and the parent was shown to have 
resided in the member’s house or apartment where he maintained his permanent 
residence to apply in cases of longer periods of training duty is not warranted. 


Quarters Allowance—Dependents—Reserve Members on Active 
Duty Training 


The limitation on the period of training duty at service schools of not to exceed 
4 months for crediting quarters allowance to Reserve enlisted members of the 
uniformed services called to active duty training for several short periods of 
instruction when the dependent parents continue to reside in the member’s 
household at his permanent address is to be determined on the basis of the total 
period set forth in the member’s orders to training duty rather than on the 
length of individual courses of instruction in cases where the member is ordered 
to attend more than one course. 


Quarters Allowance—Dependents—Reserve Members on Active 
Duty Training 


A Reserve enlisted member who is called to active duty for training for three 
successive periods of instruction of 4 weeks, 16 weeks and 14 weeks, consecu- 
tively, and whose dependent parents continue to reside at the member’s permanent 
residence is regarded as having been ordered to attend courses extending over 
a period in excess of 4 months so that the crediting of quarters allowance on 
account of the dependent parents to members ordered to training duty for 
periods not in excess of 4 months in 30 Comp. Gen. 260 is not for application in 
view of the apparent intent of Congress in enacting the residence requirement 
in section 102(g) of the Career Compensation Act of 1949, 37 U.S.C. 231(g), 
to restrict payment of quarters allowance on account of dependent parents 
who do not reside in the member’s household at or in the vicinity of his perma- 
nent duty station. 
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To Lieutenant Colonel R. H. MacPherson, Department of the Army, 
August 4, 1961; 

By first endorsement dated May 15, 1961, the Chief of Finance, 
Department of the Army, forwarded your letter dated April 26, 1961, 
requesting an advance decision concerning the propriety of payment 
on an accompanying voucher stated in favor of Edward Lauria, for 
quarters allowance because of dependent parents. This request was 
forwarded under D.O. Number A-578 allocated by the Department 
of Defense Military Pay and Allowance Committee. 

Edward Lauria was ordered to active duty for training effective 
March 24, 1960, as a Reserve enlisted member in the grade of specialist 
5 (E-5) by Letter Order 3M-113, Headquarters, First United States 
Army, Governors Island, New York, New York, dated March 17, 1960. 
He was to be attached to the U.S. Army Primary Helicopter School, 
Camp Wolters, Texas, to attend Warrant Officer Indoctrination 
Training-preflight course, class Number 2 for four weeks and Phase I 
Warrant Officer Rotary Wing Aviator Course for 16 weeks. Upon 
completion of those courses he was to attend Phase 2, U.S. Army 
Aviation School at Fort Rucker, Alabama, for 14 weeks. The service- 
man performed all duty outlined above, and was released to inactive 
duty in November 1960. His total training time was 34 weeks. You 
say the serviceman’s mother and father live with and are supported in 
large part by the serviceman in a home at 85 Ridgewood Place, Staten 
Island, New York. When he received his orders you report that he 
was told that his dependents would not be permitted to accompany 
him, which is borne out by the statement in his orders that dependent 
travel would not be authorized. Also, you state that the nonavail- 
ability for quarters for dependents at the 2 training stations has 
been verified as correct. The question presented is whether or not 
the three different periods of instruction—4 weeks, 16 weeks, and 
14 weeks—should be considered as separate periods or as one period 
in determining the member’s right to a quarters allowance. 

Section 102(g) of the Career Compensation Act of 1949, 63 Stat. 
804, 87 U.S.C. 231(g), provides that the term “dependent” shall in- 
clude “the father or mother of such member, provided he or she is 
in fact dependent on such member for over half of his or her support 
and actually resides in the household of said member.” Effective 
August 1, 1950, the Dependents Assistance Act of 1950, 64 Stat. 794, 
50 U.S.C. App. 2201,.suspended the above provision that the parent 
“actually resides in the household of said member,” but section 7 of 
the 1950 act, 50 U.S.C. App. 2207, provides that the provisions of that 
act shall not apply to enlisted members on training duty and that 
such personnel shall continue to be entitled to the appropriate allow- 
ences prescribed by the Career Compensation Act of 1949, 63 Stat. 
802, on the date prior to the effective date of the 1950 act. 
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In decision of December 19, 1949, 29 Comp. Gen. 280, it was con- 
cluded that the object of the residence requirement in section 102(g) 
is to provide a member with a quarters allowance only where it is 
necessary to obtain quarters for himself and his dependent parent at, 
or convenient to, his permanent station in cases where the Government 
is unable to furnish him with family quarters at such station. In 
decision of January 3, 1951, 30 Comp. Gen. 260, it was pointed out that 
the decision of December 19, 1949, was rendered with respect to per- 
sonnel on the active lists or on extended active duty and that, with 
respect to reservists ordered to training duty, there is doubt as to the 
intent of the Congress in enacting the requirement that the parent 
reside in the member’s household (see legislative history quoted in 
29 Comp. Gen. 280). And, since a member ordered to a short period 
of active duty training reasonably could not be expected to maintain 
a household for himself and dependent parents at any place other than 
the place where he makes his permanent residence and normally 
resides with his parents, it was concluded that in such cases involving 
short periods of active duty training, not in excess of 4 months, at 
service schools where public quarters were not available for depend- 
ents, the member could be credited with a quarters allowance on 
account of the dependent parent if dependency requirements are 
otherwise met and the parent is shown to have resided in the member’s 
house or apartment where he maintains his permanent residence. 
Also see 31 Comp. Gen. 141. 

The limitation on the period of training duty at service schools of 
not to exceed 4 months, set forth in 30 Comp. Gen. 260, was not based 
on a specific regulation or statutory provision, but the question there 
presented for decision was whether a member ordered to such duty 
for a period of not to exceed 4 months could be credited with a quar- 
ters allowance on account of his dependent mother who continued to 
reside in his household at his permanent address. The question was 
predicated on our decisions with respect to the somewhat analogous 
situation of crediting rental allowance under prior laws to Reserve and 
National Guard officers ordered to training duty at service schools for 
periods of not to exceed 4 months. See 4 Comp. Gen. 571; zd. 661; 
id. 784. 

While the rule set forth in 30 Comp. Gen. 260 and 31 Comp. Gen. 
141 with respect to the payment of quarters allowance on account of 
the dependent parents of Reserve enlisted members ordered to active 
duty training for short periods, not in excess of 4 months, at train- 
ing schools is believed to be warranted in view of the factual situation 
that exists in these cases, such 4-month period is to be determined 
on the basis of the total period set forth in the member’s orders to 
training duty rather than on the length of individual courses of in- 
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struction in cases where the member was ordered to attend more than 
one course. Therefore, since Specialist Lauria was ordered to attend 
courses extending over a period in excess of 4 months and his de- 
pendent parents continued to reside at his permanent residence, he is 
not entitled to be credited with a quarters allowance on their account. 

In view of the apparent intention of the Congress, in enacting the 
residence requirement contained in section 102(g), to restrict the 
payment of quarters allowance on account of dependent parents who 
do not reside in the member’s household at or in the vicinity of his 
permanent duty station, the matter admits of too much doubt to 
warrant extending the 4-month rule to a longer period in such cases. 
Your letter is answered accordingly. 

The voucher and enclosures submitted with your letter will be 
retained here. 


[B-146071] 


Contracts—Cost-Type—Litigation Expenses, Attorney’s Fees—Pat- 
ent Infringement Suits 


While legal expenses incurred in the defense of a patent infringement suit by a 
contractor would not usually be an allowable item of cost under a Government 
cost-type contract entered into after the date of a revision to paragraph 
15-205.81(c) of the Armed Services Procurement Regulation, which precludes 
payment of expenses in patent infringement litigation as an allowable item of 
cost, in a case in which the causes of action in a suit—unauthorized use of 
trade secrets, patent infringement and breach of contract—are inseparable 
from the standpoint of costs necessary to defend the suit and the record shows 
that the contractor defendant has done everything possible to eliminate from 
the suit the cause of action relating to patent infringement, the defense costs 
on the other two causes of action being allowable, the contractor may be paid 
a proportionate share of its litigation expenses as an indirect cost in the per- 
formance of the contract. 


Regulations—Amendment—FEffect on Prior Rights 


A revision of a provision in the Armed Services Procurement Regulation rela- 
tive to the payment of legal expenses incident to patent infringement suits as 
an allowable item of cost under a Government cost-type contract does not have 
retroactive effect in the determination of the rights and liabilities of the parties 
to a contract entered into before the effective date of the revision. 


To Captain L. J. Trahan, Department of the Army, August 7, 1961: 

By letter dated June 7, 1961, from the Office of the Chief of Finance, 
there was forwarded to our Office your letter of April 13, 1961, with 
enclosures, requesting a decision as to whether full payment is author- 
ized on a voucher for $8,611.10, covering a claim of the Barnes Engi- 
neering Company, Stamford, Connecticut, for reimbursement of 
expenses allegedly incurred during the month of December 1960, in 
connection with the performance of Army contract No. DA-19-020- 
ORD-5175, dated March 18, 1960. 

The voucher was provisionally approved by the contracting officer’s 
representative and your doubt in the matter concerns the propriety of 
making payment of charges for $57.31 and $14.33 to cover allocated 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 91 


portions of legal expenses incurred in the defense of the suit in the 
case of Servo Corporation of America v. Barnes Engineering Com- 
pany & Eric M. Wormser, Civil Action No. 6882, U.S.D.C., District 
of Connecticut, based upon an allegedly unauthorized use of trade 
secrets, alleged patent infringements and an alleged breach of con- 
tract on the part of Eric M. Wormser, vice president of the Barnes 
Engineering Company and formerly an employee of the Servo Corpo- 
ration of America. 

You state that the sums of $57.31 and $14.33, allocated from general 
and administrative expense, relate to the trade secret and patent in- 
fringement areas of the suit and are but a small portion of the overall 
costs of defending the suit which was instituted in September 1957 
and is still continuing. It is reported that the Boston Ordnance Dis- 
trict took the position that the costs of defending the suit are unallow- 
able under Part 2, Section 15, of the Armed Services Procurement 
Regulation, entitled “Contract Cost Principles,” both prior to and sub- 
sequent to Revision 50, and that the Boston Ordnance District has 
refused to comply with requests by the Barnes Engineering Company 
for contract clauses providing for reimbursement of such legal 
expenses. 

In considering the amounts now claimed and the possible effect of 
their allowance on determinations of allowability of costs under pre- 
vious contracts with Barnes Engineering Company, you request our 
opinion on the following questions: 

1. Are legal and patent attorney fees incurred in the defense of 
the suit as they pertain to the separate allegations of the plaintiff, 
allowable under the provisions of Part 2, Section 15, ASPR, in effect 
prior to Revision 50 thereto? 

2. Are the costs attributable to the defense of the suit, as they 
pertain to the three separate allegations of the plaintiff, allowable 
under the provisions of Part 2, Section 15, ASPR, subsequent to 
Revision 50 thereto? 

In an endorsement dated April 28, 1961, from the Office of the 
Chief of Ordnance, it was recognized that, as a general rule, the 
administrative regulation does not prohibit the payment of legal fees 
and related expenses as indirect costs when incurred in the general 
management, supervision and conduct of the contractor’s business as 
a whole. However, attention was invited to provisions of Part 2, 
Section 15, ASPR, which classes certain types of legal expenses as 
unallowable items of cost. The view was expressed that litigation 
expenses in this case could not be allowed as a direct cost but there 
was stated to be some doubt as to whether the contractor could be 
paid a proportionate share of its litigation expenses as an indirect 
cost in performing its Government cost-type contracts. 
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The record indicates that the Barnes Engineering Company was 
incorporated in the State of Delaware on November 4, 1954, that its 
total sales for the fiscal year ended June 30, 1958, were approximately 
$1,395,000 ; that the ratio of its Government work to its total operations 
during that fiscal year was 95 percent; and that about 48 percent of 
such work related to performance under Government cost-type con- 
tracts. 

Probably most of the cost-type contracts awarded to the Barnes 
Ingineering Company were executed subsequent to the issuance of the 
1955 Part 2, Section 15, ASPR. Its provisions, as amended from 
time to time, are required to be incorporated in various types of cost- 
reimbursable type contracts, but a revision in the regulation would 
not have retroactive effect in determining the rights and liabilities 
of the parties to a contract entered into before the effective date of 
such revision. Thus, Revision 50, made on November 2, 1959, would 
not be applicable in determining the allowability of claimed costs 
under contracts entered into with the Barnes Engineering Company 
before that date. It would, however, be applicable under normal 
circumstances to claims for reimbursement of costs under contract No. 
DA-19-020-ORD-5175, which is dated March 18, 1960. 

Subsection 15-205 of the 1955 Part 2, Section 15, ASPR, listed 
various items of cost considered to be unallowable, including costs 
for legal, accounting and consulting services incurred in connection 
with organization or reorganization, prosecution of patent infringe- 
ment litigation, defense of antitrust suits and the prosecution of 
claims against the United States. Similar language was used in 
revisions to subsection 15-205 made on and prior to November 10, 1958. 
However, the November 2, 1959 revision (Revision 50) and the 
current subsection of the 1960 edition of Part 2, paragraph 
15-205.31(c), ASPR, use the language “incurred in connection with 
patent infringement litigation,” instead of “prosecution of patent 
infringement litigation.” There is no qualification of any kind in 
the existing regulation which might imply that legal expenses incurred 
in the defense of a patent infringement suit would be considered 
to be an allowable item of cost. In our opinion, such an expense 
could be considered as an allowable item of cost under the regulation 
in effect prior to Revision 50. The cost-type contracts of the Barnes 
Engineering Company entered into prior to Revision 50, would not, 
however, be chargeable for general and administrative expenses of 
such character incurred after the contract completion dates. 

In the case of contract No. DA-19-020-ORD-5175, expenses in- 
curred in the defense of a patent infringement suit would not usually 
be considered as an allowable item of cost in view of the regulation 
which has been in effect since Revision 50 of November 2, 1959, and 
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the fact that the contract was entered into after that date. However, 
the causes of action in the suit here involved appear to be inseparable 
from the standpoint of costs necessary to defend the suit and the record 
shows that the defendants have done everything possible in an 
attempt to eliminate from such suit the cause of action relating to 
alleged patent infringement. 

Apparently there should be no doubt as to the allowability of 
defense costs related to the other two causes of action unless the 
Department of the Army has reason to believe that the difficulties 
encountered by the contractor were caused by circumstances which 
would not justify a favorable consideration of its reimbursement 
claims. We have not been furnished any information to that effect 
and we assume that the facts of the case are substantially as stated 
in memoranda submitted by the contractor, indicating that the suit 
relates primarily to data supplied by the Government for use in per- 
forming both fixed-price and cost-type contracts of the Barnes Engi- 
neering Company with the United States, and the manufacture of 
articles for the Government which may or may not be covered by 
valid patents issued to the Servo Corporation of America. Ap- 
parently, as contended by the contractor, the plaintiff’s only recourse 
for alleged patent infringements in production of supplies for the 
Government would be the filing of a suit against the United States in 
the Court of Claims, as required under section 1498, Title 28, United 
States Code. 

In view of the particular circumstances, and since the claim for 
$8,611.10 under contract No. DA-19-020-ORD-5175 has been ap- 
proved provisionally by the contracting officer’s representative, full 
payment of the claim is authorized, if the total amount stated is other- 
wise correct. The voucher for $8,611.10 and its accompanying papers 
are returned herewith. 


[B-145256] 
Contracts—Specifications—Qualified Products—Listing 


A low bidder who continues to offer an unqualified product in response to solici- 
tations under invitations, which automatically entitled the lowest bidder offering 
a qualified product to receive first consideration for award, or reserved the right 
in the procuring agency to award the contract to the qualified product bidder, 
has been afforded ample opportunity to have his product qualified and has not, 
therefore, been discriminated against in the procurement. 


Contracts—Specifications—Qualified Products—Listing 


Although an award to the only bidder offering a qualified product list item 
in response to an invitation which automatically entitled the qualified product 
bidder to first consideration as against the bidder offering the unqualified 
product at a lower price is tantamount to a procurement from a sole source under 
a formally advertised procurement, such an award when neither the procuring 
agency nor the only qualified bidder had any knowledge that some other manu- 
facturer would not have his product qualified in time for consideration and 








94 DECISIONS OF THE COMPTROLLER GENERAL [41 


when the qualified product bidder was not in any position to inflate its bid price 
is not legally objectionable. 


Contracts—Specifications—Qualified Products—Advertising Proce- 
dure 


Where only one concern has qualified as a manufacturer of the product under a 
formally advertised invitation and where the time between the date the invita- 
tion is to be issued and the date the bids are to be opened is insufficient to enable 
other potential suppliers to obtain qualifications of their products, the qualified 
product should be procured by negotiation rather than by competitive bidding. 


To Lewis, MacDonald & Varian, August 9, 1961: 


Reference is made to your letter of May 12, 1961, relative to our 
letter dated May 10, 1961, wherein we advised that we found no basis 
to question the action of the Federal Aviation Agency, Aeronautical 
Center, Oklahoma City, Oklahoma, in awarding a contract to Eitel- 
McCullough, Inc., Eimac), instead of to General Electronics, Inc., for 
item No. 314 (described as Electron Tube Type 4-65A) under the 
agency’s Invitation for Bids No. 115-3-70. 

The invitation, issued January 9, 1961, for bids to be opened Janu- 
ary 26, 1961, covered requirements for 588 different items of electron 
tubes and semiconductors for a period from the date of award through 
September 30, 1961, and it provided for bids on tubes meeting military 
specifications (JAN or MIL) or commercial specifications, or both. 
However, paragraph VI of the Terms and Conditions thereof pro- 
vided that bids offering to furnish tubes conforming to commercial 
specifications would be considered for award only if no bid was re- 
cewed offering a tube conforming to military specifications and 
currently on the military specification Qualified Products List for the 
type offered. 

Your letter is, in material part, as follows: 


I am informed by Mr. Gasparik, President of General Electronics, Inc., that 
prior to the annual procurement of tubes by the F.A.A. for the year 1959, Mr. 
Gasparik protested to the Buyers and contracting personnel in Oklahoma 
(Messrs. Joseph Bowie, Johnson and Ham) the exercise of discretion by that 
agency, to award contracts for this tube type, to a sole source, Q.A. 

Two weeks prior to the opening of bids submitted pursuant to subject invita- 
tion, Mr. Gasparik, at the request of F.A.A. personnel, travelled to Oklahoma, and 
conferred on this subject with the previously mentioned Messrs. Bowie, Johnson 
and Ham. He objected to Paragraph VI of the IFB on the grounds that the 
QPL contained only one supplier, namely Eimac and that this constituted a 
sole source procurement if Elimac bid. He was advised that discretion was 
eliminated in Paragraph VI, in order to offset the objection he had raised in the 
prior year to the exercise of discretion. He objected, again, but nonetheless 
submitted a bid for his Company in the hope of getting a contract. 

When the bids were opened and General Electronics was low, he was informed 
he would not get the contract because Eimac had bid, though considerably 
higher. Protest was made to the administrative agency by this office after the 
opening of bids, but prior to an award of contract. Protest was made by the 
Jompany as has been heretofore described, prior to the issuance of the IFB 
and prior to the opening of bids. 

The nub of our contention here is not that we object to a “qualified products 
method of procurement,” or question the legality of QPL methods, as is suggested 
in Paragraph 3 of your letter dated May 10; but, rather, in our opinion, an 
award of contract to a sole source, pursuant to IFB, by the technique of 
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inviting numerous bids, though awarding the contract only to the one supplier 
with Q.A., whatever he bid, is antithetical to the principle of competition, and 
not in the best interests of the United States. The government loses the 
advantage of negotiation with the sole source by this technique. 

* * * * * * . 


For all of the foregoing reasons, it is our opinion that the F.A.A. was on 
notice that procurement from sole source, by this technique, was considered by 
this contractor to be improper, both before the issuance of the IFB, before the 
opening of bids and before the award. Since it would appear that this procure- 
ment technique is in fact improper, and since F.A.A. had sufficient notice of the 
impropriety they were committing it is requested that appropriate action be 
taken to correct this improper result. 

In Federal Aviation Agency’s letter of March 1, 1961, to you, as 
attorneys for General Electronics, Inc., denying the company’s protest 
in this matter, it was stated: 

It is the policy of the Federal Aviation Agency that its personnel can best be 
utilized in activities other than inspection and acceptance of electron tubes 
at the manufacturing plants. Therefore, it is determined essential and in the 
best interests of this Agency that first consideration be given only to those 
tubes conforming to military (JAM or MIL) specifications and currently on 
the military specifications Qualified Products List. 

During the past several years this Agency has conformed to policy of the 
preceding paragraph in awards of contracts for electron tubes. Specifically, the 
tube in question, type 4-65A, has been included in these past procurements. 
General Electronics, Incorporated, as well as others regularly engaged in the 
manufacture of transmitting-type electron tubes, have been aware of this 
Agency’s past requirements for tube type 4-65A and have had ample time to 
secure qualification approval. 


Also, in the agency’s letter of April 11, 1961, furnishing a report to 
us in this matter, it was stated: 


This IFB No. 115-3-70 is not a first procurement of this tube type. During 
the past three years this Agency has issued invitations for bids for this electron 
— based on qualification approval and General Electronics was solicited each 

It thus appears from the information contained in the above quo- 
tations from your and the agency’s letters taken collectively that the 
previous invitations issued by FAA, covering requirements for dif- 
ferent items of electron tubes, including tube type 4-65A, had re- 
quested bids for tubes meeting military specifications or commercial 
specifications but bidders had been advised therein that the agency 
reserved the right to award the contract for a particular item or items 
to bidders offering a tube conforming to military specifications and 
currently on the military Qualified Products List for the type offered. 
It further appears therefrom that the agency’s action in incorporating 
the provisions of paragraph VI in the instant invitation, which auto- 
matically entitled the lowest bidder offering a qualified product to 
receive favorable consideration for award as against a bidder offering 
an unqualified product at a lower price, thus eliminating the discretion 
which the agency formerly had in this respect, was attributable in 
part, at least, to the earlier objection which General Electronics had 
raised to the agency’s reservation of this discretion in its invitations. 
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Since Eitel-McCullough, Inc., is shown on Military Qualified Prod- 
ucts List 1-29, Electron Tubes and Crystal Rectifiers, dated March 
1, 1960, to be the only concern whose Electron Tube Type 4-65A had 
been approved as a qualified product under Military Specification 
MIL-E-1 as of that date, it is assumed that Eimac received the award 
for tube type 4-65A under the previous invitations issued by FAA, 
in view of the agency’s statement that, in awarding contracts for 
electronic tubes, including type 4-65A, it had followed the policy of 
giving first consideration to bids offering tubes conforming to military 
(JAN or MIL) specifications and currently on the military specifica- 
tions Qualified Products List. However, since it appears from FA A’s 
letter of April 11, 1961, that General Electronics “was solicited each 
time” under these earlier invitations which reserved the right in the 
agency to award the contract for a particular item or items to bidders 
offering a qualified product, it is apparent that General Electronics 
has been afforded ample opportunity to have its product qualified 
and that it has not, therefore, been discriminated against in the matter 
of the procurement. 

It is quite true that, as it turned out, the item involved was procured 
from a sole source through the medium of formal advertising, but 
neither Eimac nor the responsible officials of FAA had any way of 
knowing that some other manufacturer of tube type 4-65A would not 
have its product qualified within the time required to have its bid 
considered under the invitation. Eimac may not, therefore, be said 
to have been in a position to inflate its bid because of the knowledge 
that it was to have no competition. Under the circumstances, the 
award of the contract to Eimac for item 314 under the invitation 
appears legally unobjectionable. 

It may be observed that, if the contracting officer considered that 
the bid submitted by Eimac was unreasonable, he was in a position to 
protect the Government’s interest. Subpart 1-2.4—Opening of Bids 
and Award of Contract, of the Federal Procurement Regulations, 
effective December 1, 1960, provides in pertinent part as follows: 
1-2.404 REJECTION OF BIDS. 
1-2.401-1 CANCELLATION OF INVITATION AFTER OPENING. 

(a) Preservation of the integrity of the competitive bid system dictates that, 
after bids have been opened, award must be made to that responsible bidder who 


submitted the lowest responsive bid, unless there is a compelling reason to reject 
all bids and cancel the invitation. * * * 


* * * * * * * 
1-2.404-2 REJECTION OF INDIVIDUAL BIDS. 
* * * * * * * 


(c) Any bid may be rejected if the contracting officer determines in writing 
that it is unreasonable as to price. [Italics supplied.] 


Notwithstanding that the contracting officer was not placed in a 
position where he could not protect the Government’s interest in the 
event the bid of Eimac was considered to have been unreasonable, we 
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agree with you that it would seem to be sounder procurement policy 
for an agency to procure a qualified product by means of negotiation 
in the first place where, as in this case, only one concern is shown to 
have qualified as a manufacturer of the product at the time the in- 
vitation is being prepared, particularly where not enough time is to 
be allowed between the date the invitation is to be issued and the date 
bids are to be opened within which to enable other potential suppliers 
to obtain qualification of their product. 

A copy of this letter is being furnished to the Administrator of the 
Federal Aviation Agency. 


(B-146506] 


Sales—Disclaimer of Warranty—Erroneous Description—Trade 
Usages 


Although the description of Government surplus property as scrap lead in an 
invitation which contains an express disclaimer of warranty and urges bidders 
to inspect the property before the submission of bids does not conform to the 
description of various types of scrap lead in trade periodicals, the Government 
is not under any obligation to make the description conform to possible trade 
usages, and a purchaser who fails to inspect property which is actually scrap 
lead, although described in trade periodicals as scrap battery lead, may not be 
excused from performance under the contract nor have its bid deposit returned 
on the basis of a misdescription of the article. 


To the Secretary of the Interior, August 9, 1961: 

Reference is made to your letter of July 24, 1961, requesting a deci- 
sion as to the action to be taken on the request of the Surplus Tire 
Sales for a refund of its deposit of $250 in connection with invitation 
for bids No. 60-24 issued by The Alaska Railroad on August 23, 1960, 
for the sale of various items of scrap. 

Among the items offered for sale by the invitation were 32,332 
pounds of scrap lead for which bidders were requested to bid on a 
lot basis. The Surplus Tire Sales was high bidder at its bid of 
$1,273.28 and the next high bid is reported as having been in the 
amount of $730.79. The exact date of award of the contract to Sur- 
plus is not shown in the papers accompanying your letter but prior to 
award Surplus wrote a letter dated September 23, 1960, in which it 
requested certain information in connection with the sale. In re- 
sponse thereto Surplus was advised that (1) the lead was all scrap 
battery lead taken from scrap batteries; (2) the lead was in 50-gallon 
open top steel drums; and (3) the only contamination noticeable in 
the lead was that caused by acid usually found in battery lead. On 
September 30, 1960, Surplus notified the contracting officer that it 
desired to withdraw its bid or have the price adjusted to the true 
value of the product sold. It requested that the amount of the bid 
deposit of $250 be returned and the contract be canceled. On October 
8, 1960, the contracting officer notified Surplus that its bid could not 
be withdrawn and pointed out that paragraph 2 of the special sales 
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terms and conditions provides that failure to inspect the property 
offered for sale will not be acceptable as a basis for any claim against 
the Government in the event of an award. 

It has been the contention of Surplus that it will not pay the balance 
of the contract price or remove the materials unless and until the 
Government delivers the exact material it offered for sale. Also, it 
has demanded a refund of the bid deposit. 

In your letter you express some doubt as to whether the contracting 
officer had properly defined the material offered for sale, as follows: 


Aside from the paragraph of the Special Sales Terms and Conditions on in- 
spection, for general information, it might be noted that the “Iron Age Maga- 
zine”, known as the National Metal Working Weekly (for example in the issue 
dated February 2, 1961), lists prices of nonferrous scrap metal as follows: 


LEAD 

Nt oii cc diene eneneennemn Tih¢ 
SN I IN Bs iaciciveiesnscisimnamiedneniuiaaiiahtaianiiapiaeeitinmmts Ni aicatasaiaien 38%4¢ 
SO ee IE BO Resiiceccictccnna dinette 2%4¢ 


Furthermore, the Office of Minerals Mobilization of this Department advises 
that the terms “scrap lead” and “battery plate lead” have entirely different 
meanings in the trade, the former having a higher market value than the 
latter. * * * 


The invitation for bids contained as a part of General Sale Terms 
and Conditions the following conditions and provisions: 


1. INSPECTION. Bidders are invited and urged to inspect the property to be 
sold prior to submitting bids. Property will be available for inspection at the 
places and times specified in the Invitation. The Government will not be obliged 
to furnish any labor for such purpose. In no case will failure to inspect con- 
stitute grounds for a claim or for the withdrawal of a bid after opening. 

2. CONDITION OF PROPERTY. All property listed herein is offered for sale 
“as is” and “where is,” and without recourse against the Government. If it is 
provided herein that the Government shall load, then “where is” means, f.o.b. 
conveyance at the point specified in the Invitation. The description is based 
on the best available information, but the Government makes no guaranty, 
warranty, or representation, expressed or implied, as to quantity, kind, character, 
quality, weight, size, or description of any of the property, or its fitness for 
any use or purpose, and no claim will be considered for allowance or adjustment 
or for rescission of the sale based upon failure of the property to correspond 
with the standard expected ; this is not a sale by sample. 


x * * * * * * 


4. BID GUARANTEE. The bidder agrees that (1) the bid will not be with- 
drawn within the time specified for acceptance after the opening of bids (60 calen- 
dar days if no period be specified by the bidder), and will during that time remain 
firm and irrevocable, and that (2) the bidder will pay to the Government the 
purchase price of the property in accordance with the bid if accepted. If a bid 
deposit is required, the bid must be accompanied by said bid deposit. In the 
event of any default by the bidder or any failure by the bidder to comply with 
all terms and conditions of this contract, any deposit made by the bidder may 
be applied by the Government to any loss, cost, and expense occasioned to the 
Government thereby, including any loss, cost, and expense incurred in selling the 
property and including any difference between the amount specified in the bid 
and the amount for which the Government may sell the property, if the latter 
amount be less than the former. Deposits accompanying bids which are not ac- 
cepted will be returned. Deposits of successful bidders may be applied against 
the contract price, and upon completion of the contract, any excess of the deposit 
will be returned to the bidder. 

5. PAYMENT. Payment of the balance of the purchase price, if a deposit has 
been made, or otherwise of the full purchase price, shall be made by cash, or 
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by certified check, cashier’s check, bank draft, postal or express money order, 
payable to the Treasurer of the United States. Unless otherwise specified by 
the Government, payment of the full purchase price, subject to any adjustment 
for variation in quantity or weight pursuant to Condition No. 8, must be made 
prior to the date specified for removal and prior to delivery of any property. 
If any such adjustment is necessary, then payment must be completed, unless 
otherwise specified by the Government, immediately subsequent to adjustment. 
If the successful bidder fails to make full and final payment as herein provided, 
the Government reserves the right, upon written notice to the successful bidder, 
to sell or otherwise dispose of any or all of such property in the Government’s 
possession and to charge the loss, if any, to the account of the defaulting bidder. 
The original Purchaser will in no way be released from full compliance with the 
terms and conditions of the sale by his resale of the property. 

It will be noted from the terms of sale, which are those generally 
used by the Government in selling surplus property, that the matter 
here is not an ordinary contract for the purchase and sale of a valuable 
commodity. In a recent case involving sale of Government surplus 
property and mentioned in your letter, Dadourian Export Corpora- 
tion v. United States, 291 F. 2d 178, decided by the U.S. Court of 
Appeals for the Second Circuit on June 5, 1961, 8CCF par. 71488, 


the court stated that— 

* * * When the government sells surplus goods it is trying to dispose of a vast 

miscellany of used and unused property in an effort, so far as may under the 
circumstances be possible, to minimize its loss. Sales of this character are 
processed on a mass quantity basis by members of the armed forces who seldom 
if ever have any expertise in the particular items which come to their ware- 
houses and depots. Buyers of such surplus property know perfectly well that 
there is always the chance of buying property that may turn out to be of little 
value, or may develop into a great bargain with a huge windfall of profit. Ac- 
cordingly, the government very properly has protected itself by formulating its 
contract for the sale of such surplus property so as to shift the risk from itself 
to the buyer. As Professor Corbin tells us, a party to a contract may agree to 
assume certain risks that in the absence of agreement the law would not cast 
upon him. See 3 Corbin Contracts (1960), Section 598. See also United States 
v. Hathaway, 9 Cir., 1957, 242 F, 2d 897. * * * 
The invitation made it abundantly clear that prospective purchasers 
were not to rely on the completeness and accuracy of the description 
of the property offered for sale. Bidders were urged, in the first para- 
graph of the above-quoted conditions, to inspect the property to be 
sold prior to submitting bids. The property offered for sale was scrap 
lead. The description may not conform to the description of various 
types of scrap lead as set out in the referred-to magazine, Iron Age 
Magazine, but the material in question was nevertheless scrap lead. 
As was stated by the court in United States v. Silverton, 200 F. 2d 824, 
at page 827, the invitation was intended to spare the Government the 
necessity of attending to the niceties of detail in describing the goods 
offered for sale, that is, to make the description conform to any pos- 
sible trade usages of which the salvage officers might not even be 
aware, 

In view of the facts reported and the law applicable thereto, we 


cannot find any legal basis for excusing the contractor for its failure 


645-668 O- 63-9 
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to perform in accordance with its accepted bid, and its request for 
refund of the bid deposit must be denied. 


[B-144373] 


Travel Expenses—Military Personnel—-Use of Other Than Govern- 
ment Facilities—Reimbursement Basis 


The holding in 40 Comp. Gen. 482, issued February 24, 1961, that in view of 
the conversion of the Military Sea Transportation Service and the Military 
Air Transport Service to industrial fund financed activities and the establish- 
ment of standard charges for transportation by these activities, members of 
the uniformed services who are authorized, as distinguished from specifically 
directed, and who do not use available Government transportation may be 
reimbursed for the use of commercial transportation at personal expense under 
the Joint Travel Regulations on the basis of the standard charges which the 
sponsoring service would have been required to pay had the travel been by 
Government transportation is applicable from the dates when the Military 
Sea Transportation Service and Military Air Transport Service were converted 
to an industrial fund operating basis; that is, from July 1, 1951, and July 1, 
1958, respectively. 


Travel Expenses—Military Personnel——Use of Other Than Govern- 
ment Facilities—Reimbursement Basis 


Reimbursement for transoceanic travel of members of the uniformed services 
and their dependents prior to July 1, 1958—the date on which the Military 
Air Transport Service was converted to industrial fund financing—may be based 
upon Military Sea Transportation Service charges in any case where such 
transportation would have been available, regardless of the means of trans- 
portation actually used; however, when only Military Air Transport Service 
was available, reimbursement is not authorized for travel of the member, but 
In fhe case of dependent travel, air transportation service need not be Viewed 
as having been “available” to dependents prior to July 1, 1958, where their 
transportation requirements could not have been supplied by Government vessel, 
the use of Government air transportation for dependent travel prior to July 1, 
1958, not being mandatory under the Joint Travel Regulations. 


Travel Expenses—Military Personnel—Use of Other Than Govern- 
ment Facilities—Reimbursement Basis 


In the determination of the amount reimbursable to members of the uniformed 
services for transoceanic travel for themselves and their dependents after the 
conversion of the Military Sea Transportation Service and the Military Air 
Transport Service to industrial fund financed activities when different charges 
for each service were levied, the proper measure for application is the cost 
of the least expensive available transportation service as between Military 
Sea Transportation Service and Military Air Transport Service that would have 
met the transportation requirements of the traveler and his dependents. 


Travel Expenses—Military Personnel—Use of Other Than Govern- 
ment Facilities—Authorizing v. Directing Government Facilities 


Under permanent change of station orders which authorize a member of the 
uniformed services to travel by privately owned conveyance between a point 
in the United States and a point in Alaska and do not expressly direct that the 
member use Government transportation, the member is to be regarded as 
having been authorized, as distinguished from directed, to use Government 
transportation and reimbursement for the use of commercial means of trans- 
portation may be made at the applicable Military Sea Transportation Service 
or Military Air Transport Service charge for available Government transporta- 
tion, and, similarly, where dependents who are authorized to travel by privately 
owned conveyance between the United States and Alaska under circumstances 
not within the exceptions in paragraph 7002-1b of the Joint Travel Regulations, 
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the dependents are viewed as having been authorized to utilize Government 
transportation and the member is entitled to reimbursement on that basis when 
dependents travel by commercial means. 

To the Secretary of the Navy, August 10, 1961: 

Reference is made to letter of May 19, 1961, PDTATAC Control 
No. 61-8, from the Under Secretary of the Navy, regarding our deci- 
sion of February 24, 1961, 40 Comp. Gen. 482. In that decision we 
held, in part, that after the conversion of the Military Sea Transpor- 
tation Service and Military Air Transport Service to industrial fund 
financed activities and the promulgation of standard charges for 
transportation by those activities, members of the uniformed services 
and dependents of such members who are authorized, as distinguished 
from specifically directed, to perform transoceanic travel by Govern- 
ment conveyance, and who do not use available Government trans- 
portation but use commercial transportation at personal expense, may 
be reimbursed under the applicable provisions of the Joint Travel 
Regulations for the cost of such travel on the basis of the standard 
prices which the sponsoring service would have been required to pay 
had the travel been by Government transportation. The Under Sec- 
retary says in his letter of May 19, 1961, that further advice concern- 
ing the interpretation of the decision is considered necessary. 

To illustrate the problem involved the Under Secretary cites the 
case of a member who received orders which detached him from a ship 
on January 5, 1959, at San Diego, California, and required him to 
report for duty at Anchorage, Alaska, not later than February 20, 
1959. The orders specifically authorized the member to utilize his 
privately owned conveyance in their execution with a stated leave 
address en route in Seward, Alaska, his home of record. Concurrent 
travel of dependents to Anchorage was not authorized at that time 
and Seward was the place the member’s dependents would reside until 
travel to his duty station was authorized. Because the member had 
planned to perform the travel by privately owned vehicle, the orders 
did not direct utilization of Government transportation outside the 
United States nor did they require reporting at any intermediate sta- 
tion en route. After the issuance of his orders, the member decided 
not to travel by privately owned vehicle and traveled with his depend- 
ents from San Diego, the home port of his old duty station, to Seward 
via commercial air at his own expense. The member’s claim for 
reimbursement for both his own and his dependents’ travel has been 
settled on the basis of paragraphs 4159-3 and 7003-3c of the Joint 
Travel Regulations. Since Government transportation would have 
been available from Seattle, Washington, for the member and his 
dependents at the time the member would have been required to travel 
in compliance with his orders, the Under Secretary says that our 
decision of February 24, 1961, leads to the possible conclusion that 
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the member would now be entitled to additional reimbursement. The 
following questions were submitted for our consideration: 
1. Is your decision B-144373 of February 24, 1961, retroactive to the time 


when the MSTS and MATS were converted to an industrial fund operating 


basis? 
2. If the answer to question #1 is in the affirmative, since MSTS converted to 


NIF on July 1, 1951, and MATS converted to NIF on July 1, 1958, which date is 


for consideration? 

3. Since the charges levied for travel via MSTS and MATS differ, which is 
for consideration in determining the amount reimbursable? 

4. In view of the entitlement restrictions imposed by paragraph 4159-8 of the 
JTR, do you consider that a member in the above or similar cases was “author- 
ized” or “directed” to utilize Government transportation outside the United 


~ =: view of the entitlement restrictions imposed by paragraph 7003-3c and 
the further provisions of paragraph 7002-1b, do you consider that the dependents 
in the above and similar case were “authorized” or “directed” to utilize Gov- 
ernment transportation outside the United States? 

Question 1 is answered in the affirmative. 

In answer to question 2, the date of conversion in each case is for 
consideration depending upon the circumstances of the travel. See 
answer to question 3 below. 

With regard to question 3, since the Military Air Transport Service 
was not converted to industrial fund financing until July 1, 1958, reim- 
bursement in otherwise proper cases for member and dependent travel 
performed prior to that date may be based upon Military Sea Trans- 
portation Service charges in any case where such transportation 
would have been available, regardless of the means of transportation 
actually used. When, however, only Military-Air Transport Service 
was available no reimbursement for travel of the member would be 
authorized for travel performed prior to July 1, 1958. Since, how- 
ever, it has not been mandatory under the Joint Travel Regulations 
for dependents to perform travel by Government air transportation 
unless such mode of transportation was acceptable to them, Govern- 
ment transportation need not be viewed as having been “available” 
to dependents prior to July 1, 1958, in any case where their transpor- 
tation requirements could not have been supplied by Government 
vessel. On the premise that the least expensive available transporta- 
tion, as between MATS and MSTS, meeting the needs of the Govern- 
ment usually is provided for transoceanic travel by members of the 
uniformed services and that the least expensive available transporta- 
tion meeting the needs of the members’ dependents also is supplied in 
such cases, we believe that after June 30, 1958, the cost of the least 
expensive available transportation, as between MATS and MSTS, 
that would have met the transportation requirements of the traveler 
and his dependents as appropriate would provide the proper measure 
for determining the amount reimbursable in any given case. 

With reference to members under permanent change of station 
orders between a point in the United States and a point in Alaska who 
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are authorized to travel by privately owned conveyance but who per- 
form such travel by commercial means, paragraph 4159-3 of the Joint 
Travel Regulations provides that they will be entitled to allowances 
in accordance with paragraph 4159-1 of the regulations. That sub- 
paragraph is concerned with travel to, from, or between points outside 
the United States under orders which do not direct travel by a specific 
mode of transportation, and provides that the members shall be en- 
titled to transportation. by Government aircraft or vessel, if available, 
for the transoceanic travel involved. Hence, when Government trans- 
portation is available for the member concerned he may not be reim- 
bursed for the expenses of commercial transportation on the basis 
provided by paragraph 4159-4 of the regulations in cases where 
Government transportation is not available. Where, however, he was 
not expressly directed by the orders to use Government transportation 
he is to be regarded as having been authorized to use such transporta- 
tion within the contemplation of the decision of February 24, 1961. 
Similarly, where dependents authorized to travel by privately owned 
conveyance between the United States and Alaska under circum- 
stances not involving the exceptions set forth in paragraph 7002-1b 
perform the travel by commercial means and Government transporta- 
tion meeting their requirements is available, reimbursement for the 
cost of such travel may be made on the basis that the dependents were 
authorized rather than directed to use Government transportation. 
See B-145775, July 5, 1961. Questions 4 and 5 are answered 
accordingly. 

Applying the foregoing to the case mentioned in the Under Secre- 
tary’s letter, the member and his dependents are to be viewed as having 
been authorized, as distinguished from directed, to utilize Government 
transportation and to appropriate reimbursement for the cost of the 
travel on that basis. 


[B-146180] 


Easements, Rights-of-Way, Etc. —Creation, Existence, and Termina- 
tion—Judgment for Damages—Reimbursement to State Agency 


Expenditures made by a state flood control district acting as agent for the 
Federal Government in connection with litigation of the acquisition of rights- 
of-way which resulted in a judgment for damages to the landowners regarded 
by the Government as excessive and unreasonable in comparison with the ap- 
praised value of the lands are expenditures made in conformity with local 
custom or legal procedure and must be regarded as the reasonable value of the 
lands taken by the Government under the act of April 23, 1934, 33 U.S.C. 702a, 
so that reimbursement is proper. 


Easements, Rights-of-Way, Etc.—Creation, Existence, and Termina- 
tion—Judgment for Damages—Conclusiveness 


Although the United States was not a party in litigation incident to the acqui- 
sition of rights-of-way for a flood control project, the judgment by the highest 
court of a State against a State flood control district, acting as agent for the 
United States, even though regarded as excessive and unreasonable by the 
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Federal Government, was rendered after the Government's position as to the 
proper measure of damages was presented to and considered by the court and is, 
therefore, conclusive on the parties of interest and the issues and cannot be 
relitigated in the Federal courts. 


To the Secretary of the Army, August 10, 1961: 


Reference is made to letter of June 19, 1961, with enclosures, from 
the Assistant Secretary of the Army (Installations and Logistics), 
concerning the propriety of reimbursing the St. Francis Levee Dis- 
trict of Arkansas $378,523.24, representing expenditures incurred in 
acquiring for the United States rights-of-way for construction of a 
cutoff channel on the St. Francis River, a tributary of the Mississippi 
River, in Cross and St. Francis Counties, Arkansas, designated Item 
No. 1, Clarks Corner, Arkansas Sector. The pertinent facts relative 
to the matter are summarized as follows. 

The project for flood control and improvement designated St. Fran- 
cis River, Missouri and Arkansas, of which Clarks Corner, Arkansas 
Sector is a part, is set out in House Document No. 132, 81st Congress. 
The improvement of the St. Francis River Basin in the States of 
Missouri and Arkansas was initiaily authorized by the act of June 15, 
1936, 49 Stat. 1508, 1509, 33 U.S.C. 702j-1, and amended by section 
10(q) of the Flood Control Act of 1946, 60 Stat. 646, and modified 
and expanded by section 204(b) of the Flood Control Act of 1950, 
64 Stat. 172, 33 U.S.C. 702a-12(e). Acquisition of rights-of-way for 
construction on the Clarks Corner Sector was initiated by letters of 
the Memphis District Engineer, Corps of Engineers, United States 
Army, to the Levee District, dated June 29 and August 17, 1955, 
requesting the latter to acquire the necessary title to the lands within 
the rights-of-way limits subject to reimbursement of fair and reason- 
able payments therefor under authority of the act approved April 23, 
1934, 48 Stat. 607, 33 U.S.C. 702n, as follows: 

* * * That the Secretary of War is authorized, out of any money available 
for carrying out the provisions of the Act entitled “An Act for the control of 
floods on the Mississippi River and its tributaries, and for other purposes,” 
approved May 15, 1928, to purchase from, or to reimburse States or local levee 
districts for the cost of, any levee rights-of-way or easements for the building 
of levees in the Mississippi Valley for which the United States was or is under 
obligation to pay under the provisions of the Act of May 15, 1928, regardless 
of whether said States or local levee districts have furnished such rights-of-way 
in the past and regardless of the conditions under which such levee rights-of-way 
were furnished, or may be furnished in the future: Provided, That after careful 
investigation the prices are found to be reasonable: And provided further, 
That payments or reimbursements for levee rights-of-way or easements, con- 
veying the privilege of building levees may be made as soon as they have been 
acquired in conformity with local custom or legal procedure in such matters 
and to the satisfaction of the Chief of Engineers. 

It is stated that the United States net appraisal for the necessary 
rights-of-way was in the amount of $67,667, the acquisition involving 
14 tracts, 11 owners and 624.42 acres of land. The Levee District 
negotiated purchase of land with some of the owners, obtained uncon- 
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tested judgments as to certain other owners and filed condemnation 
proceedings in the Circuit Courts of Cross and St. Francis Counties 
on May 12, 1956, against the remainder of the lands required for 
construction. An order of possession was secured and the rights- 
of-way were made available to the United States by the Levee District 
on May 28, 1956. 

Because of question raised by certain landowners as to the right of 
the Levee District to .exercise the power of eminent domain their 
cases were transferred, under applicable State statutes, to the Chancery 
Court of the 5th Chancery District of Arkansas. That court rendered 
a favorable decision regarding the right of the Levee District to 
condemn and acquire the lands for levee purposes, and retained 
jurisdiction to determine the issue as to compensation and damages 
due to the taking of the property. 

The Chancery Court on December 4, 1958, awarded damages to the 
landowners for the taking, present and prospective. The damages 
amounted to a sum greatly in excess of the United States valuation of 
the rights-of-way mainly due to the court’s inclusion of flowage 
damages on residual lands which were not requested by the Levee 
District for project purposes. The Levee District with the consent 
of the Government appealed the decision to the Supreme Court of 
Arkansas. On March 14, 1960, the latter court ruled affirming the 
decision of the Chancery Court. In this connection, we informally 
learned that the office of the Solicitor General, Department of Justice, 
after examining the transcript of testimony, concluded not to file a 
brief of “amicus curiae” in this case. 

In explanation of the sum of $378,523.24 requested by the Levee 
District in reimbursement for its expenditures, it is stated that 
$274,029 plus interest represents the Chancery Court award. The 
court ordered the Levee District to pay interest on the principal sums 
at 6 percent per annum from May 12, 1956, until paid, resulting in a 
total of $337,625.56. Uncontested judgments with interest and deeds 
total $27,164.98. Unappraised items of expense including court costs 
assessed by the court amount to $13,732.70. The amount for lands 
and damages comparable to the appraisal is $364,790.54, which sum is 
539 percent of the United States net appraisal of $67,667. The 
District Engineer, it is stated, has been authorized to reimburse the 
Levee District only in the amount of the net appraisal. On the basis 
of these facts, our decision is requested on the following questions: 

a. Legality of further payment or reimbursement of costs under authority 
of the Act of 23 April 1934 (33 U.S.C. 702n) to the St. Francis Levee District 
where such costs represent amounts required to satisfy court awards for flowage 
vi Whether or not the State Court awards under the circumstances involved 


may be considered a legal and final determination of the fair market value of 
the rights-of-way and easements acquired, and whether or not such court awards 
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should be regarded as controlling with respect to the question of reasonableness 
of amounts expended by the local agency in furnishing rights-of-way and ease- 
ments required for the project. 


The agreement entered into between the Corps of Engineers and 
the St. Francis Levee District of Arkansas, under authority of the 
statute quoted above, to acquire title to certain lands incident to the 
St. Francis River project subject to reimbursement of fair and reason- 
able payments therefor constituted a valid contract. While the 
measure and elements of damages awarded by the Chancery Court 
for the taking of the landowners’ property may be regarded by the 
Government to be excessive and unreasonable, it appears that the 
Government’s position as to the proper measure of damages in this 
case was fairly presented to and considered by the court notwith- 
standing that it was not a party to the proceedings. The highest 
court in Arkansas having adjudicated the case on the particular issue 
of damages, its judgment, having become final, is conclusive as to 
the parties of interest and issue decided, and cannot now be reliti- 
gated in the Federal courts. 

In view thereof and since the Government tock possession of and 
derived the benefits from the rights-of-way made available to it by 
the Levee District acting as agent for the Government, payment 
therefor may be made to the Levee District in the full amount of the 
actual expenditures it incurred in connection therewith, said expend- 
itures having been made in conformity with local custom or legal 
procedure and, consequently, may be regarded as the reasonable 
value of the lands taken as provided for in the law. 

The questions presented are answered accordingly. 


[B-146539] 
Bidders—Qualifications—As Bid Evaluaticn Factor 


A provision in a construction invitation which limits the amount of subconstract- 
ing and requires the bidder to furnish with the bid information as to the work 
to be performed by his own organization is designed to preclude award to other 
than bona fide construction contractors whose chief purpose in bidding is for 
“bid shopping’ and, therefore, such information furnishing requirement is 
regarded as having been designed to assist the procurement agency in the 
determination of the bidder's responsibility rather than in the determination of 
the responsiveness of the bid. 


Contracts—Specifications—-Failure To Furnish Something Re- 
quired—Information 


A construction invitation which requires bidders to turnish with their bids 
a description of the work to be performed by their own organization but, except 
for a limitation on the total amount of work which may be subcontracted, does 
not obligate the bidders to perform those segments of the work listed in their 
bids is not such a material requirement that failure to submit the information 
with the bid would be fatal to consideration of the bid for award and, therefore, 
a low bidder was properly permitted to furnish the information after bid 
opening and his bid may be considered for award. 
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Contracts—Specifications—Failure To Furnish Something Re- 
quired—Information 


A low bidder who is permitted, after bid opening, to furnish a description of the 
work to be performed with his own organization but who, regardless of whether 
he furnishes the information, is obligated to perform in accordance with the 
specifications, including the limitation on subcontract work, is not considered 
as having been given an option to avoid an award, the possibility of options 
arising where the bidder does not commit himself to perform in accordance with 
the specifications but makes a counteroffer which he may or may not accept. 


Contracts—Subcontracts—Bid Shopping 


Under an invitation which permitted bidders to change the portions of work 
which could be subcontracted up to the minimum limitation, a low bidder who 
was permitted, after bid opening, to furnish a description of the work to be 
performed by his own organization does not have any advantage over other 
bidders to “bid shop”; however, if there is no real need for such work informa- 
tion, the requirement should be eliminated in future invitations. 


To Danzansky & Dickey, August 10, 1961: 


We have your letter of July 25, 1961, on behalf of The Jordan Com- 
pany of Columbus, Georgia, protesting the proposed acceptance of 
the low bid submitted by the Barney Wilkerson Construction Com- 
pany in response to an invitation issued May 18, 1961, for the repair 
and alteration of certain housing at the Naval Ordnance Test Station, 
China Lake, California. 

Bids were opened on July 18, 1961. The low bid from the Wilker- 
son Company for the entire project was in the amount of $1,643,000. 
The next low bidder, The Jordan Company, bid $1,799,800. The bid 
form included the following in a note: 

The undersigned agrees to perform on site and with his own forces at least 
20% of contract price. The bidder shall submit with his bid a description of 
the work which he will perform with his own organization (e.g. earthwork, 


paving, brickwork, or roofing), the percentage of the total work this represents, 
and the estimated cost thereof, * * * 


In addition, paragraph 1-52 of the Specification provided: 


1-32 PERFORMANCE OF WORK BY CONTRACTOR. The Contractor shall 
perform on the site, and with his own organization, work equivalent to at least 
twenty percent (20%) of the total amount of the work to be performed under the 
contract. If during the progress of the work here-under, the Contractor 
requests a reduction in such percentage, and the Contracting Officer determines 
that it would be to the Government’s advantage, the percentage of the work 
required to be performed by the Contractor may be reduced; provided, written 
approval of such reduction is obtained by the Contractor from the Contracting 
Ofticer. 

The bidder shall submit with his bid a description of the work which he will 
preform with his own organization (e.g. earthwork, paving, brickwork, or 
roofing), the percentage of the total work this represents, and the estimated 
cost thereof. 


The low bidder did not include with his bid the description of the 
work which he proposed to perform with his own organization. How- 
ever, he was permitted by the contracting officer to, and in fact did, 
furnish the information in acceptable form after opening. 

It is your position that the low bid should be rejected as nonre- 
sponsive to a clear requirement of the invitation and that information 
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furnished after bid opening should not be regarded as meeting the 
requirement for the description of the work the bidder proposed to 
perform with his own organization. You state that if the Govern- 
ment only wanted assurance that a minimum of 20 percent of the work 
would be performed by the contractor, only a statement to that effect 
would be required. The fact that a description of the work to be 
performed by the contractor’s own organization was also required 
shows an intent that the bidder commit himself to the type and amount 
of work his own organization would perform so that the Government 
could satisfy itself that the bidder could and would do such work 
with his own forces. 

The contracting agency, on the other hand, contends that the 
failure of a low bidder to submit the information with his bid may be 
waived as a minor informality. 

In 36 Comp. Gen. 376 we recognized the right of contracting 
agencies to require that bids be accompanied by certain kinds of infor- 
mation. We stated in the cited case, at page 378, that where the 
information is deemed essential the invitation should contain an af- 
firmative statement to the effect that failure to conform will result in 
rejection of the bid. The concept has been expanded to the point 
that where designated information is by the terms of the invitation 
required to be submitted with the bid the inference arises that the 
information is regarded as material and failure to conform results 
in rejection of the bid. 39 Comp. Gen. 247, 249. That rule, however,’ 
applies only where the information goes to the responsiveness of the 
bid. Where the information is intended for use in determining the 
bidder’s responsibility, it may be changed or provided subsequent to 
bid opening without prejudice to consideration of the bid even where 
the invitation warns that failure to conform may result in bid rejec- 
tion. 39 Comp. Gen. 655, 658 ; id. 881, 883. 

As noted in your letter, the chief purpose of the limitation on 
subcontracting and the required information as to the work to be per- 
formed by the bidder’s own organization is to limit award to bona fide 
contractors and to preclude award to those firms whose chief purpose 
in bidding is to acquire a valuable asset, the contract, which in 
effect may be “peddled” to others interested in performing the work 
called for. In our judgment, therefore, the purpose of the informa- 
tion is to determine the responsibility of the bidder. 

In terms of the work to be performed by the contractor, the only 
requirement of the contract is that a minimum of 20 percent be done 
with his own forces. Apparently, this minimum amount may be per- 
formed in any segment or combination of segments of the work, 
paragraph 1-32 of the specification provided for the reduction after 
award of the minimum percentage with the approval of the con- 
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tracting officer. Such a reduction would necessarily imply a change 
in one or more of the segments making up the 20 percent quantity. 
Yet the specification is silent as to any changes in the components 
without change in the overall percentage. It is not reasonable to 
conclude that the overall percentage may be changed but no change 
is permitted in the components making up the total. A more reason- 
able interpretation is that there is no limitation on internal changes 
not affecting the overall total. This tends to be borne out by the 
absence of any language in the specification or elsewhere in the in- 
vitation documents holding the contractor to performance by his own 
organization of those segments of the work listed in his bid. 

If, as appears reasonable, the contract is given the above inter- 
pretation, the list to be furnished by the bidder with his bid would 
serve no purpose since he could change the list at will so long as the 
20 percent minimum was maintained. See 39 Comp. Gen. 247, 248, 
where we stated in holding that failure to submit the information with 
the bid in accordance with the language of the invitation was not 
fatal to consideration of the bid for award: 

* * * if the bidder could nevertheless amend the list after bid opening, the 
requirement could serve no useful purpose and would establish an anomaly 


whereby a bid could be rejected for failure to furnish information which the 
bidder could change after opening. 


In accordance with the foregoing, we conclude that the low bidder 
in this instance was properly permitted to furnish the information 
after bid opening, and his bid may be considered for award. 

You also contend in your letter that the low bidder has been put in a 
position to enjoy “two bites at the apple” since he could avoid award 
by refusing to furnish the information after bid opening if, at the time, 
such action appeared most to his advantage in light of the other bids 
and related information not available when his bid was submitted. In 
our view the bidder would receive no such option since, whether or 
not he furnished the information with his bid, he could be required 
to perform the contract in accordance with the specifications including 
the minimum of 20 percent with his own organization. The possi- 
bility of an option normally arises in those instances where the bidder 
does not commit himself to perform in accordance with the specifica- 
tions, thus making the purported award a counteroffer which he may 
or may not accept. The reason for the rule is not applicable to this 
case. There are other special circumstances where an option may 
be afforded but that kind of situation does not present itself here. 
Cf. 38 Comp. Gen. 532. 

Finally, you state in your letter that the bidder who does not 
furnish the information in question in his bid leaves himself an 
advantage because after award he can shop among possible subcontrac- 
tors for the lowest costs without regard to any commitment concerning 
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the portion of the work he is to perform with his own forces. If, as 
we have indicated above, the portions of work making up the 20 per- 
cent total may be changed by the contractor at will, the low bidder in 
this case will have no such advantage. In general, however, it is our 
position that no information should be required in the bid unless a real 
need for it can be demonstrated. As indicated above, we have not 
been made aware of the need to obtain the information with the bid in 
this case. Accordingly, we are suggesting to the Secretary of the 
Navy that the need for the information be reviewed and that consider- 
ation be given to eliminating the requirement for its submission from 
future invitations. 


[B-145843] 


Pay—Service Credits—Temporary Higher Grade Appointment 


Although no minimum amount of service is specified in 10 U.S.C. 1372 before 
a determination may be made by the Secretary of the Armed Force concerned 
that a member of the uniformed services has served satisfactorily in a higher 
grade or rank under a temporary appointment to be entitled to retired pay 
based on the higher grade, the statute must be construed as contemplating that 
the determinations will be made on the basis of sufficient actual service in the 
temporary grade to permit a genuine appraisal of the quality of the service of 
the member in that grade, for unless active duty is actually performed in the 
temporary grade under conditions requiring duty comparable to that encountered 
during a normal tour of duty, there would be no evidence upon which a deter- 
mination of satisfactory service could be made. 


Pay—Service Credits—Satisfactory Service Determinations—Duty 
Requirement 


Service by an enlisted Marine Corps member in the temporary grade of commis- 
sioned warrant officer on only one day, on which the member did not perform any 
of the duties normally required of an officer on active duty, does not constitute 
a sufficient basis for a determination by the Secretary of the Navy that the 
member served satisfactorily in the higher grade within the meaning of 10 U.S.C. 
1372, which contemplates that the determination will be made on the basis of 
sufficient actual service in the temporary grade to permit a genuine appraisal of 
the quality of the service of the member in that grade, and, therefore, the 
member is not entitled to retired pay based on the higher grade. 


oa _— John A. Rapp, United States Marine Corps, August 14, 

Reference is made to your letter of May 3, 1961, requesting a deci- 
sion with respect to the proper basis (grade) on which to compute the 
disability retired pay of Earnest B. Yarnell, U.S. Marine Corps, 
retired. Your request was assigned No. DO-MC-577 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

The pertinent facts relating to Mr. Yarnell’s retired pay status are 
reported by you to be as follows: 

(1) He accepted a permanent appointment as a warrant officer in 
the U.S. Marine Corps Reserve on May 14, 1946, following his release 
from active duty. 

(2) He was assigned to active duty at his home for one day, 
July 28, 1947 ; was temporarily promoted on that day to commissioned 
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warrant officer under authority of the act of July 24, 1941, 55 Stat. 
603, as amended, and reverted to inactive status as a warrant officer 
in the U.S. Marine Corps Reserve on the same day. 

(3) On March 16, 1948, he accepted a permanent appointment as a 
commissioned warrant officer in the U.S. Marine Corps Reserve and 
was discharged on February 24, 1949. 

(4) He enlisted in the Regular Marine Corps on February 25, 1949, 
and thereafter he served continuously on active duty through April 30, 
1961, being transferred effective May 1, 1961, to the temporary dis- 
ability retired list of the Marine Corps in his enlisted status in 
accordance with the provisions of 10 U.S.C. 1202. 

(5) He was advanced on the temporary disability retired list to 
the grade of commissioned warrant officer (W-2) upon a determi- 
nation by the Secretary of the Navy under authority of clause (2), 
10 U.S.C. 1372, that the highest temporary grade or rank in which 
he had “served satisfactorily” was that of commissioned warrant 
officer. 

As indicated above, Mr. Yarnell was temporarily promoted on July 
28, 1947, to the currently equivalent grade of commissioned warrant 
officer (W-2) and the sole issue presented in your request for a decision 
is whether his “service” in such higher temporary grade on that one 
day was of such nature as to bring his retired pay status within the 
scope and purview of clause (2), 10 U.S.C. 1372, so as to entitle him 
to compute his disability retired pay on the basis of such higher grade. 
10 U.S.C. 1372 provides, in pertinent part, as follows: 

Unless entitled to a higher retired grade under some other provision of law, 
any member of an armed force who is retired for physical disability under 
section 1201 or 1204 of this title, or whose name is placed on the temporary 
disability retired list under section 1202 or 1205 of this title, is entitled to the 


grade equivalent to the highest of the following: 
* * * ~ ” « ® 


(2) The highest temporary grade or rank in which he served satisfactorily, 
as determined by the Secretary of the armed force from which he is retired. 

A very nearly identical question arose in the case of Stanley FE. 
Raub, U.S. Naval Reserve, retired, which was decided by us on July 
7, 1961, 41 Comp. Gen. 11. A copy of that decision is enclosed for 
your information. Mr. Raub (while a member of the U.S. Marine 
Corps Reserve in an inactive duty status like Mr. Yarnell) was 
assigned to active duty at his home for one day only, July 28, 1947, and 
was temporarily promoted under authority of the act of July 24, 1941, 
as amended, to the currently equivalent grade of commissioned war- 
rant officer (W-2). Later, following his discharge from the Marine 
Corps Reserve, Mr. Raub served on active duty as an enlisted member 
of the Naval Reserve from June 3, 1949, to May 31, 1960, being placed 
on the Naval Reserve retired list effective June 1, 1960, in his enlisted 
grade as provided in 10 U.S.C. 6327. Under the provisions of 
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10 U.S.C. 6151(a), each member, other than a retired member, of 
the Navy or Marine Corps is entitled, when retired, to be advanced 
on the retired list to the highest officer grade in which the individ- 
ual concerned “served satisfactorily under a temporary appoint- 
ment” as determined by the Secretary of the Navy. In accordance 
with those statutory provisions Mr. Raub was advanced on the retired 
list to the grade of commissioned warrant officer (W-2) on the basis 
that he had temporarily held and “served satisfactorily” in that grade 
on July 28, 1947. 

It was pointed out in the decision of July 7, 1961, that under the 
applicable provisions of the act of July 24, 1941, as amended, Mr. Raub 
had held the temporary grade of commissioned warrant -fficer on one 
day only, July 28, 1947. In that connection it was stated that while 
no mention is made in section 6151(a), Title 10, U.S. Code, to the 
amount of service required before the Secretary of the Navy could 
determine that a member had “served satisfactorily” in a higher grade 
or rank under a temporary appointment, it is obvious that unless active 
duty actually is performed in the temporary grade under conditions 
requiring duty which is comparable to that encountered during a 
normal tour of active duty there is no evidence upon which a deter- 
mination of satisfactory service could be made. Referring to an ex- 
amination of comparable statutory provisions disclosing that it has 
been the policy of the Congress to require a substantial amount of serv- 
ice for such a determination (citing in particular 10 U.S.C. 1371 
which is expressly applicable to warrant officers and which requires 
satisfactory active duty service “for a period of more than 30 days”), it 
was concluded that the law contemplates that the determination be 
made on the basis of sufficient actual service in the temporary grade to 
permit a genuine appraisal of the service of the officer in that grade. 
It was further pointed out in the decision of July 7, 1961, that Army 
and Air Force officers must have served on active duty satisfactorily as 
determined by the Secretary concerned for not less than 6 months 
(see 10 U.S.C. 3963 and 8963, respectively) and that under other com- 
parable statutory provisions including 10 U.S.C. 1372, where no mini- 
mum period of service is specified, the Army and the Air Force 
require service of at least 6 months for the purpose of basing a deter- 
mination of “satisfactory service” in such higher grade or rank. In 
this latter connection, see Roberts v. United States, Ct. Cl. No. 247-59, 
decided November 2, 1960. 

The record indicates that Mr. Yarnell served in the temporary grade 
of commissioned warrant officer on only one day, July 28, 1947, and 
that on that day he performed none of the duties normally required 
of an officer on active duty. In those circumstances, the basis for the 
determination that he served satisfactorily in such higher grade with- 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 113 


in the meaning of the provisions of 10 U.S.C. 1372 is too doubtful to 
warrant our holding that there is authority for paying him increased 
retired pay computed on the pay of that higher grade. See Charles 
v. United States, 19 Ct. Cl. 316, and Longwill v. United States, 17 Ct. 
Cl. 288. 


[B-146475] 


Bids—Evaluation—Delivery Provisions—Alternate Schedules 


Under an invitation which requests bidders to submit an alternate delivery 
schedule only to the extent that they are “unable to make delivery as specified,” 
a low bidder who submits a bid with an alternate accelerated delivery schedule 
on 75 percent of the items but does not indicate any delivery schedule for the 
balance of the items has submitted a bid which may be considered as a proposal 
to deliver the 75 percent quantity as indicated and the balance no later than 
the time specified for delivery in the invitation; therefore, the delivery schedule 
being responsive to the terms of the invitation, the bid should be considered 
for award. 


iF Samet Thomas H. Bell, Department of the Navy, August 14, 
By letter R1.1 of July 20, 1961, you forwarded the contracting 
officer's request for an advance decision as to the action that should 
be taken on the low bid submitted by Federal Television Corporation 
under IF B600-848-61. 
As to time of delivery, the invitation, insofar as pertinent, 
provided : 


The articles to be furnished shall be delivered in the quantities and within 
the months stated below: 


1962 Items 1-10 11 &12 17 
May 8% 15% 83% 
Jun 8% 25% 33% 
Jul 17% 25% 34% 
Aug 17% 25% 

Sept 17% 10% 

Oct 17% 

Nov 13% 

Dec 8% 


If the bidder is unable to make delivery as specified above, the bidder shall 
state an alternate time for delivery in the space provided below. * * * 


Federal Television Corporation specified in its bid an alternate 
accelerated delivery time as follows: 


1962 Items 1-10 11&12 17 
March 10% 15% 83% 
April 10% 25% 33% 
May 20% 25% 84% 
June 20% 10% 

July 20% 

August 20% 


On items 1 through 10 and 17, the bidder’s alternate schedule 
takes into account 100 percent of all the items to be delivered, but 











114 DECISIONS OF THE COMPTROLLER GENERAL [41 


on items 11 and 12, the alternate delivery time covers only 75 percent 
of the items. This therefore creates a question whether the bid is 
responsive to the invitation inasmuch as the bidder’s schedule does 
not show the disposition of 25 percent of items 11 and 12. 

However, the invitation did not require bidders to state a complete 
alternate schedule. The bidders were requested to state an alternate 
time for delivery only to the extent that they were “unable to make 
delivery as specified” in the invitation. 

The bidder in its schedule has shown the extent to which its deliv- 
ery differs with the invitation schedule. On items 11 and 12, which 
are the matters of concern, it has indicated that it will accomplish 
75 percent of the delivery through June 1962. To the extent that 
the bidder has not shown any inconsistency with the invitation 
schedule, the terms of the invitation make mandatory delivery as 
specified by the Government. It follows then that since the bidder 
shows only 75 percent delivery through June 1962 in its proposed 
delivery schedule, the balance of 25 percent is to be delivered no later 
than the time specified for delivery in the invitation schedule. 

Therefore, considering the bidder’s proposed delivery schedule in 
line with the quoted terminology of the invitation, the bid appears to 
be responsive and should be considered for award in line with the 
above construction. 

The bid that accompanied your letter of July 20, 1961, is returned 
as requested. 


[B-146519] 


Pay—Retired—Effect of Act of September 1, 1954, Prohibiting 
Payment to Persons Convicted of Certain Offenses—Offenses 
Within Authority, Influence, Etc., of Member 

An enlisted member of the uniformed services who was convicted by court- 
martial of forgery in connection with the receipt of a casual payment, which 
is payment authorized to be made where no regular finance service is provided 
and the personal circumstances of the member show a need for such payment, 
is regarded as having committed an offense within the exercise of the member’s 
“privileges” as that term is used in section 1 of clause 2 of the act of September 
1, 1954, 5 U.S.C. 2282, which precludes the receipt of retired pay by members 
convicted of certain offenses, the member having a right to apply for and to 
receive such casual payments; therefore, payment of retired pay to the mem- 
ber is not authorized. 


To Captain S. Norton, Department of the Army, August 14, 1961: 
Reference is made to your letter of July 13, 1961, forwarded under 
D.O. No. 592, allocated by the Department of Defense Military Pay 
and Allowance Committee, requesting an advance decision as to the 
propriety of payment of the voucher enclosed therewith covering 
retired pay for the month of June 1961 in the case of Sergeant James 
W. Cassens, RA, retired. 
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Sergeant Cassens was convicted by general court-martial in 1954 of 
a violation of Article 123, Uniform Code of Military Justice, 10 U.S.C. 
922, as the result of his forging the signature of Armaund A. Rose, 
“Captain Air Force Executive Officer” to a letter prepared “FOR 
THE COMMANDING OFFICER” authorizing the Finance Office 
to make a casual payment of $250 to Cassens. The sentence adjudged 
against him included confinement at hard labor for 6 months although 
the maximum punishment authorized for this offense in subparagraph 
127¢ of the Manual for Courts-Martial, 1951, includes confinement 
at hard labor for 5 years. Effective March 31, 1955, he was placed 
on the retired list at his own request having completed more than 
20 years of active service. 

You request a decision as to whether Sergeant Cassens’ forgery 
should be regarded as having been committed within the exercise of 
his “privileges” as an enlisted man thereby subjecting his retired pay 
to the prohibition contained in the act of September 1, 1954, 68 Stat. 
1142, as amended, 5 U.S.C. 2281, et seq. 

Section 1 of the above-cited act, 5 U.S.C. 2282, provides in part: 

There shall not be paid to any person convicted prior to, on, or after Sep- 
tember 1, 1954, of any of the following offenses described in this section, or 
to the survivor or beneficiary of such person so convicted, for any period 
subsequent to the date of such conviction or September 1, 1954, whichever is 
later, any annuity or retired pay on the basis of the service of such person as 


an officer or employee of the Government: 
* * +. * * - * 


(2) Any offense (not including any offense within the purview of section 13 
of Title 18) which is a felony under the laws of the United States or of the 
District of Columbia (A) committed in the exercise of his authority, influence, 
power, or privileges as an officer or employee of the Government, or (B) com- 
mitted after the termination of his service as an officer or employee of the 
Government but directly involving, directly resulting from, or directly relating 
to, the improper exercise of his authority, influence, power, or privileges 
during any period of his service as such an officer or employee. 


The term “officer or employee of the Government,” as used in 
section 2282, is defined in section 2281 as including members and 
former members of the Armed Forces of the United States. 

It has been held that a court-martial conviction of a member of 
the Armed Forces for a felony committed in the exercise of his author- 
ity, influence, power, or privileges constitutes a conviction of an 
offense within the purview of section 2282(2). See 40 Comp. Gen. 
364, and cases cited therein. 

It was held in our decision of September 12, 1960, 40 Comp. Gen. 
176, that the right of a member to a transportation allowance accru- 
ing incident to his active service is a “privilege” directly relating 
to such service and that if he is convicted of the offense of wilfully 
making false statements in a claim for a travel allowance submitted 
in the exercise of his rights as an officer or employee of the Govern- 
ment, his case appears to be within the prohibition of the 1954 act. 


68 O 
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We see no reason to view the right of an enlisted man to receive a casual 
payment in a different light when conditions are appropriate for 
payment. Casual payments are authorized to be made under cer- 
tain circumstances where no regular finance service is provided and 
the personal needs of service members show a need for payment. The 
right to apply for, as well as the right to receive, such a payment 
would appear to come within the meaning of the term “privileges.” 
Since the offense for which Sergeant Cassens was convicted was 
committed in connection with, and was a part of, his attempt to obtain 
such a casual payment, it is our view that his offense was committed 
in the exercise of his “privileges” within the meaning of paragraph 
(2) of section 2282 quoted above. 

Accordingly, payment of retired pay is not authorized and the 
voucher forwarded with your letter will be retained here. 


[B-146466] 


Pay—Retired—Increases Under Act of May 20, 1958—Generals, 
Admirals, Ete. 


A Marine Corps officer serving on active duty as major general who on the date 
of retirement is appointed to the grade of lieutenant general under 10 U.S.C. 
5233 and who after May 20, 1958—the date of the act increasing the pay rates 
and creating new pay grades for lieutenant generals—serves on active duty in 
the grade of lieutenant general for more than the period prescribed by section 
8(b) of the 1958 act is considered to have been retired in the grade of lieutenant 
general under 10 U.S.C. 5233 so that upon return to an inactive status his right 
to have his retired pay recomputed as specifically provided in section 3(b) of 
the 1958 act is not abridged by 10 U.S.C. 1402(a) which authorizes members 
who serve on active duty after retirement to have their retired pay based on the 
grade in which the member is eligible to retire. 

To Major John A. Rapp, United States Marine Corps, August 15, 
1961: 

Reference is made to your letter of July 18, 1961, requesting a 
decision as to the correct method of computation of retired pay in the 
case of Lieutenant General Robert H. Pepper, USMC, Retired, upon 
his release from active duty in August 1961. The request for decision 
has been assigned No. DO-MC- 590 by the Department of Defense 
Military Pay and Allowance Committee. 

Your letter discloses that General Pepper was retired effective 
May 1, 1957, under the provisions of 10 U.S. Code 6390 upon reaching 
the age of 62 years; that he was serving on active duty as a major 
general at that time and that upon retirement he was appointed a 
lieutenant general on the retired list under 10 U.S. Code 5233, having 
served previously as Commanding General, Fleet Marine Force, 
Pacific, with the grade and rank of lieutenant general under the 
provisions of law codified in 10 U.S. Code 5232. At the time of 


General Pepper’s retirement, section 5233 provided that his appoint- 
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ment as lieutenant general on the retired list “does not increase the 
retired pay of the officer.” Your letter states, also, that he was 
recalled to active duty in July 1960 in the grade of lieutenant general 
and that he will have served for more than 1 year on continuous 
active duty in that grade at the time of his release from active duty 
The provisions of 10 U.S. Code 1402(a) authorize a member who 
serves on active duty after retirement to recompute his retired pay 
upon release from active duty to include credit for such subsequent 
active duty, with retired pay based on the “grade in which he would 
be eligible to retire if he were retiring upon that release from active 
duty.” Section 5233 of Title 10, U.S. Code, was amended by sub- 
section 6(4) of the act of May 20, 1958, 72 Stat. 122, 129, to authorize 
computation of retired pay on the highest grade held under section 
5232 if the officer upon retirement is appointed to that grade by the 
President by and with the advice and consent of the Senate. By 
virtue of the provisions of the last paragraph of section 6 of the 
1958 act the provisions of subsection 6(4) thereof apply to officers 
retired before the effective date of the 1958 act. 

Your letter indicates that the requirements of section 5233 were 
met upon the officer’s retirement in 1957 and that he was appointed a 
lieutenant general on the retired list at that time by the President 
by and with the advice and consent of the Senate. In this connection 
see 38 Comp. Gen. 340. 

Prior to the 1958 pay act the retired pay of a lieutenant general 
was the same as that of a major general, the retired pay for each 
being based on pay grade O-8. The 1958 act created two new pay 
grades, O-9 and O-10, with new pay rates, and lieutenant generals 
were assigned to pay grade O-9. General Pepper did not become 
entitled to retired pay based on those rates even though section 5233 
was amended to permit officers theretofore retired to receive retired 
pay based on the grade of lieutenant general, since under other provi- 
sions of that act officers retired prior to June 1958 could not qualify 
to receive retired pay based on the new rates of pay unless they served 
on active duty for a prescribed period of time ending after May 1958. 
Section 3(b) of the 1958 act, 37 U.S.C. 232 note, authorizes recompu- 
tation of retired pay based on the rates of pay set forth in that act 
for all retired members who perform a period of continuous active 
duty of at least one year after retirement and are released from active 
duty after the effective date of the act, with the sole exception of those 
members covered by 10 U.S. Code 6483(c) which involves certain 
honorary promotions. 

Prior to the date General Pepper was ordered to active duty, he 
apparently was entitled to retired pay as a lieutenant general and 
in view of his years of service it appears that such pay was at the 
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maximum rate provided by law for an officer of that rank computed on 
the basis of the pay rates in effect prior to the act of May 20, 1958, 
72 Stat. 122, 87 U.S.C. 232. He has served as a lieutenant general on 
active duty for more than a year as specified in section 3(b) of that 
act and upon his return to an inactive retired status as a lieutenant 
general he is entitled to have his retired pay recomputed as specifically 
provided in that section on the basis of the rates of pay fixed in the 
act of May 20, 1958. The right to that recomputation is not abridged 
by 10 U.S.C. 1402. Accordingly, he is entitled to recompute his 
retired pay when released from active duty on the basis of the pay 
provided in the 1958 act for officers in pay grade O-9. 


[B-146276] 


Pay—Service Credits—Retention After Age and Service Qualifica- 
tion—Active Duty 


A member of the uniformed services whose retention on the retired list, after 
advancement in grade, is terminated by transfer to the Retired Reserve and 
who subsequently is appointed and serves on active duty in the Army National 
Guard of the United States on the basis of Federal recognition in a State National 
Guard under 10 U.S.C. 3351 may not be regarded as a person retained on active 
duty or in service in a reserve component under 10 U.S.C. 676 and, therefore, 
credit for the active service after retention on the retired list following quali- 
fication for age and service retirement was terminated by transfer to the Retired 
Reserve is too doubtful for authorization of additional service credit. 

To Captain S. Norton, Department of the Army, August 18, 1961: 

By first endorsement dated June 28, 1961, the Office of the Chief 
of Finance, Department of the Army, forwarded your letter dated 
June 7, 1961, with enclosures, submitting for advance decision a 
voucher, in the amount of $1,622.85, in favor of Brigadier General 
George H. Butler, O 186 922, stated to represent the difference in 
retired pay of a brigadier general and major general for the period 
April 21, 1959, through May 31, 1961. The request for advance 
decision was assigned D.O. No. 586 by the Department of Defense 
Military Pay and Allowance Committee. 

You state that General Butler was retired effective May 31, 1958, 
under the provisions of 10 U.S.C. 1331-1337 upon completion of 35 
years 1 month 14 days’ total service for basic pay purposes and 14.35 
years of service for percentage purposes in computing his retired pay. 
Federal recognition as a colonel, SS, Tennessee Army National Guard, 
was withdrawn on May 31, 1958. He was advanced on September 18, 
1958, to the grade of brigadier general (having previously held that 
grade in the ARNGUS), and transferred to the Retired Reserve. 
You state that he was a member of the Retired Reserve from Sep- 
tember 18, 1958, to April 20, 1959. 

Federal recognition as a major general, AGC, Tennessee National 
Guard (based on appointment as Adjutant General of the State of 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 119 


Tennessee) was extended to General Butler on April 21, 1959. He 
remained “a Federally recognized AN Guard General Officer in the 
grade of major general” until February 23, 1961, when he resigned 
and Federal recognition was withdrawn. Based upon Federal 
recognition, General Butler was appointed on September 10, 1959, by 
the President, by and with the consent of the Senate, a major general, 
Reserve of the Army. He was assigned to the Army National Guard 
of the United States effective April 21, 1959. Your letter states that 
this appointment was effected under the provisions of 10 U.S.C. 3351; 
that under this appointment and the provisions of 10 U.S.C. 3845; 
General Butler was eligible for retention in an active duty status 
until May 31, 1962, the last day of the month in which he became 64 
years of age; that Federal recognition as a major general terminated 
on February 23, 1961, and that by operation of law he became a major 
general, Ready Reserve, effective February 24, 1961. It is stated, 
also, that on April 7, 1961, General Butler was transferred from the 
Ready Reserve to the Retired Reserve, in the grade of major general. 

He claims entitlement to retired pay in the grade of major general 
from April 21, 1959, the date of Federal recognition as a major general. 
Years of service for percentage purposes are stated to be 14.36 for 
the period April 21, 1959, through April 6, 1961, and 14.75 from April 
7, 1961, “as shown on the attached copies of DD Form 424, Informa- 
tion for Retirement Pay.” The information furnished, however, is 
not sufficient to permit verification of those percentage factors. In 
the absence of a statement of service sufficient to permit us to compute 
the retirement pay due, no decision as to the correctness of the voucher 
in that respect may be made. 

10 U.S.C. 676 provides as follows: 

Any person who has qualified for retired pay under chapter 67 of this title may, 
with his consent and by order of the Secretary concerned, be retained on active 
duty, or in service in a reserve component other than that listed in section 
1332(b) of this title. A member so retained shall be credited with that service 
for all purposes. 

In our decision of April 1, 1959, 38 Comp. Gen. 647, it was stated 
that in order for a member to qualify for increased retired pay benefits 
under 10 U.S.C. 676 his retention in an active status in a reserve com- 
ponent must be directed “by order of the Secretary concerned.” We 
indicated that unless a member was “retained” under an order, instruc- 
tion or regulation issued by the appropriate Secretary, service per- 
formed by a member after becoming qualified for retirement pay may 
not be counted to increase retirement pay benefits to which he would 
be entitled on the basis of his service at the time of qualification. 

In our decision of July 18, 1959, B-138452, regarding the cases of 
certain members previously retained on active duty or in an active 
status in a reserve component under circumstances giving rise to a 
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question whether they were properly “retained” under 10 U.S.C. 676, 
we advised the Secretary of the Army that, under the circumstances, 
certain listed members of the Army Reserve and Army National Guard 
would be considered as having been properly retained for service in 
a reserve component by his order after qualifying for retired pay, 
and that they would be considered as. entitled to the benefits which 
might accrue to eligible members under 10 U.S.C. 676, or under section 
302(e) of the act of June 29, 1948, 62 Stat. 1088, 10 U.S.C. 1036a(e) 
(1952 Ed.), from which the code provision was derived. 

In our letter dated December 22, 1960, B-138452, to the Secretary 
of the Army, the same conclusion was reached as to the members re- 
ferred to in his letter dated November 19, 1960, which included the 
name of General Butler, and we stated that they also would be con- 
sidered as having been retained for service in a reserve component by 
order of the Secretary of the Army. However, the proper terminal 
date for computation of additional credits acquired by the officer after 
his qualification for retirement pay on May 31, 1958, would appear to 
be September 18, 1958, the date he was transferred to the Retired 
Reserve, which is the date indicated on DD Form 424 as the date 
retention under 10 U.S.C. 676 terminated. Presumably, that period 
of retention is the period involved in the Secretary’s certification in his 
letter of November 19, 1960. 

That view is consistent with 10 U.S.C. 1834(b), which is to the effect 
that time spent after retirement or transfer to the Retired Reserve 
may not be credited in any computation of years of service under 
Chapter 67. That is to say, the only provision for increasing the 
retired pay of a person who qualifies under Chapter 67 is 10 U.S.C. 
676 and, since that section refers only to persons “retained” on active 
duty or in service in a reserve component other than that listed in 
section 1332(b), the crediting to General Butler of service after his 
retention was terminated by his transfer to the Retired Reserve on 
September 18, 1958, is too doubtful for us to authorize any additional 
credits. See in this connection the answer to question 8, 38 Comp. 
Gen. 146, 153. Cf. AR 135-32, dated December 22, 1960. Accordingly, 
the submitted voucher will be retained here. 

Attention is invited to the case of Luis Raul Esteves v. United 
States, Ct. Cl. No. 118-55, in connection with which it is expected that 
the court will decide, to some extent at least, the application of 10 
U.S.C. 676. General Esteves, like General Butler, claimed service 
in an active status after date of qualification and such service was 
not continuous from date of qualification. 
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[B-146336] 


Contracts—Awards—Small Business Concerns—Set-Asides—Eco- 
nomic Run Requirement 


Where a military procurement for a qualified product item was divided so that 
the portion set aside for award to a small business concern in a labor surplus 
area was more than 50 percent of the total procurement but the results of 
bidding on the non-set-aside portion indicated that the only small business 
concern on the qualified products list who was in a position to bid on the 
total procurement could not submit a bid meeting the prices quoted by any other 
qualified bidder, the non-set-Aside portion cannot be considered an uneconomic 
run under paragraph 1-804.2(a) of the Armed Services Procurement Regulation 
which requires that the division between the non-set-aside portion and the set- 
aside portion shall be not less than an economic production or reasonable run. 
Contracts—Awards—Labor Surplus Areas 


Where the bidding on the non-set-aside portion of a military procurement for 
a qualified product resulted in only one small business concern on the qualified 
products list submitting a bid which was not within 120 percent of the low bid 
submitted by a concern in a substantial labor surplus area, the use of the 
surplus labor area set-aside does not contravene the restriction in section 523 of 
the Department of Defense Appropriation Act, 1961, 74 Stat. 353, which precludes 
the use of appropriated funds for contracts awarded on the basis of a labor 
surplus area situation at a price in excess of the lowest obtainable on an unre- 
stricted solicitation of bids. 


Contracts—Awards—Labor Surplus Areas—Set-Aside v. Total 
Procurement Costs 


In order to justify a set-aside for surplus labor area concerns of more than 50 
percent of a total procurement, the use of such a set-aside should be based on 
definite determinatious and on substantial grounds that costs or bid prices on 
the non-set-aside portion of the procurement could not reasonably be expected 
to be greater than they would be for the total quantity of the procurement. 


To the John Oster Manufacturing Co., August 18, 1961: 


We refer to your telegram of July 6, 1961, and letter of July 7, 
1961, protesting against the labor surplus set-aside under Invitation 
for Bids No. 600-1168-61, issued by the U.S. Navy Purchasing Office, 
Washington 25, D.C. 

The invitation was issued on June 13, 1961, calling for bids under 
various item numbers, on a total of 894 “ID-663/U Bearing Distance 
Heading Indicators,” with supporting technical data and spares. 
In addition, a quantity of 1,810 Indicator Units was set aside under the 
invitation for negotiation with concerns in labor surplus areas (with 
preference to small business concerns in such areas). Negotiations 
were to be conducted only with responsible labor surplus area concerns, 
as defined in the invitation, or small business concerns, who summitted 
responsive bids on the non-set-aside portion at a unit price within 
120 percent of the highest award made on the non-set-aside portion, 
in the following order of priority. 

Group 1. Persistent labor surplus area concerns which are also 
small business concerns. 
Group 2. Other persistent labor surplus area concerns. 
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Group 3. Substantial labor surplus area concerns which are also 
small business concerns. 

Group 4. Other substantial labor surplus area concerns. 

Group 5. Small business concerns which are not labor surplus 
area concerns. 

The invitation also called for “Qualified Products.” Manufac- 
turers were told (page 17 of the invitation) that awards would be 
made only for products that had, prior to time set for opening of 
bids, been tested and qualified for inclusion in the qualified products 
list entitled “Indicator, Bearing-Distance-Heading,” whether or not 
such products had actually been included in the list by that date. 

The contracting officer reports that a total of five potential suppliers, 
whose names appear on the qualified products list (QPL), were solic- 
ited. By bid opening on July 38, 1961, six bids were opened and 
tabulated on the abstract of bids as follows: 


Size Unit price 
Astronautics Corp. of America Small $739. 00 
The Bendix Corp. Big 607. 98 
Collins Radio Co. Big 657. 00 
Daystrom, Inc. Big 624. 50 
John Oster Mfg. Big 697. 47 
The Rainier Co., Inc. (not on QPL) Small 675. 00 


The contracting officer states that none of the bidders are located 
in a persistent labor surplus area; however, the low bidder, Bendix 
Corporation, is located in a substantial labor surplus area. 

The Department of the Navy informs us that award under this 
invitation is being withheld pending our decision. 

Your contentions are as follows. The unit cost for production of 
894 of these units would be at least 10 to 12 percent higher than unit 
costs for production of 2,704 such units, and a minimum of 6 percent 
higher than unit costs of 1,810 units, due to the nature of the indicator. 
Therefore, the use of a labor area set-aside here results in prices higher 
than are otherwise obtainable, in contravention of paragraphs 1-804, 
1-802, Armed Services Procurement Regulation; 40 Comp. Gen. 489, 
and the provisions of the Department of Defense Appropriation Act, 
1961, 74 Stat. 338, all of which prohibit the use of a labor surplus area 
set-aside if it results in premium prices. Furthermore, you contend 
that the use of the qualified products list here, where only one of such 
listed manufacturers is a small business concern, has the effect of giv- 
ing that firm an unfair advantage in the bidding since it has highest 
priority on the set-aside portion and therefore can compute its bid 
price on the basis of 2,704 units, rather than 894 units. (This would, 
of course, be true only if the small business firm is entitled to surplus 
labor area preference as high as that of any other bidder.) You re- 
quest that the set-aside be canceled and that unrestricted bidding be 
conducted on the 2,704 units. 
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Section 523 of the Department of Defense Appropriation Act. 1961 
(Public Law 86-601, 74 Stat 353) and similar provisions contained in 
prior appropriation acts provide that no funds shall be used for the 
payment of a price differential on contracts made for the purpose of 
relieving economic dislocations. We have construed this limitation as 
precluding the expenditure by the defense establishment of appropri- 
ated funds under any contract awarded on the basis of a labor surplus 
area situation at a price in excess of the lowest obtainable on an un- 
restricted solicitation of bids or proposals. 40 Comp. Gen. 489. To 
implement the policy of the Department of Defense to aid labor sur- 
plus areas by placing contracts with labor surplus concerns, but at 
prices no higher than those obtainable from other concerns (see para- 
graph 1-802, Armed Services Procurement Regulation), paragraph 
1-804-1 provides that: 


1-804 Partial Set-Asides for Labor Surplus Area Concerns. 1-804.1 
General. 


(a) (1) In accordance with the policy set forth in 1-802 and 1-803, a portion 
of each procurement shall be set aside for labor surplus area concerns if: 


(i) the procurement is severable into two or more economic production runs 
or reasonable lots ; and 

(ii) one or more labor surplus area concerns are expected to have the techni- 
cal competency and productive capacity to furnish a severable portion of the 
procurement at a reasonable nrice. 

(2) In furtherance of the policy to assure that a fair proportion of procure- 
ments is placed with small business concerns, each labor surplus area set-aside 
shall provide that, in addition to labor surplus area concerns, small business 
concerns not performing in such areas are also eligible for participation in the 
set-aside for such quantities thereof as are not awarded to labor surplus area 
concerns. * * * 


(b) None of the following is, in itself, sufficient cause for not making a 
set-aside: 


* * * * = * * 
(iii) the item to be purchased is on a Qualified Products List; * * * 
Further, paragraph 1-804.2(a), ASPR provides that: 
»1 grap ’ p 


* * * Where a portion of a procurement is to be set aside pursuant to 1-S04.1, 
the procurement shall be divided into a non-set-aside portion and set-aside por- 
tion, each of which shal! be not less than an economic production run or reason- 
able lot. Insofar as practical, the set-aside portion will be such as to make the 
maximum use of the capacity of labor surplus area concerns. * * * 


It is noted here that the only small business concern on the Qualified 
Products List, Astronautics Corporation of America, did not sub- 
mit a bid within 120 percent of the low price of $607.98 and was 
not eligible for the set-aside portion. The Rainier Co., Inc., while 
a small business concern, did not offer a qualified product as require: 
by the invitation. See 36 Comp. Gen. 809. 

The results of the bidding do not appear to support your con- 
tentions. If Astronautics, despite its being in a position to bid on the 
total procurement of 2,704 units, could not meet the prices quoted by 
any other qualified bidder for 894 units, then the 894 units could hardly 
be considered an uneconomic run. We must conclude that consider- 
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ation of the bids received here in response to this invitation would 
not violate the provisions of ASPR, cited above, or violate the pro- 
hibition contained in section 523 of the 1961 appropriation act, as 
expressed in our decision 40 Comp. Gen. 489. 

While on the facts presented we find no valid ground for objection 
to the procurement involved, we believe that future set-asides for 
surplus labor areas of more than 50 percent of particular procurements 
can be justified only by definite determinations, on substantial 
grounds, that costs or bid prices on the non-set-aside portion of the 
procurement could not reasonably be expected to be greater than they 
would be for the total quantity of the procurement. By letter of today 
we are advising the Secretary of the Navy of our view in this regard 
and are suggesting that the applicable provisions of ASPR should 
be changed accordingly. 


[B-144432] 


Contracts—Specifications—Qualified Products—Removal 


The removal of an item offered by a low bidder from the qualified products 
list after bids are opened and evaluated under an invitation which obligates the 
bidder to furnish an item meeting the specifications is immaterial in the con- 
sideration of the legality of the award or the enforcement of the contract and, 
therefore, the removal of the item from the qualified products list does not make 
the low bid nonresponsive to preclude an award. 


Contracts—Awards—Small Business Concerns—Certifications— 
Applicability 


An award to a small business low bidder on the basis of a certificate of com- 
petency issued under section 8(b)(7) of the Small Business Act, 15 U.S.C. 
637(b) (7), after the contracting agency had determined that the bidder lacked 
the capabilities to perform the contract, is proper, under the act and the im- 
plementing regulations, which authorize the Small Business Administration to 
determine whether certificates of competency should be issued in any case 
where the low bid of an otherwise responsive small business bidder is questioned 
by the contracting officer because of lack of responsibility, and the fact that only 
small business bidders are in competition for the award does not render the 
certificate of competency procedures inapplicable or inappropriate in the 
absence of anything in the legislative history of the act which indicates that 
there should be a distinction in the issuance of certifications between set-aside 
procurements and non-set-aside procurements. 


Contracts—Awards—Small Business Concerns—Change in Status 


An. after-award change in the status of a small business bidder who was awarded 
a contract on the basis of the issuance of a certificate of competency by the 
Small Business Administration has no retroactive effect to invalidate the award 
when the concern becomes an affiliate of a large business concern, the certificate 
of competency being conclusive under 15 U.S.C. 637(b) (7) on the contracting 
agency and there being no statutory or other requirement that a small business 
bidder retain its small business size after award or throughout the performance 
of the contract to lend legality to an award which was proper when made. 


To the Kurz & Root Company, August 21, 1961: 


By telegram dated March 16, 1961, letter dated May 1, 1961, and 
subsequent correspondence, you protested against the award of a 
contract to the International Fermont Machinery Company for a 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 125 


quantity of generator sets under invitation for bids No. 04-606-61-9 
issued on October 4, 1960, as the second phase of a two-step procure- 
ment initiated by Letter Request for Technical Proposal No. 
SM-0-6115-6168, 6198 and 6199 dated March 16, 1960. 

The technical proposal covered five different sizes of generator 
sets, types MB-15 through 19 in accordance with specification MIL- 
G-26727B. The request fo: technical proposals originally indicated 
that the diesel engines which would be used as a component part must 
meet the requirements of specification MIL-E-11276. Amendment 
No. 1 to the request dated April 15, 1960, clarified this requirement 
by providing: 

Engines used are not restricted to only those which have actually passed 
the qualification test requirements of MIL-H-11276. However, any engines 
used shall be capable of meeting said qualification test requirements. 

On May 12, 1960, by amendment No. 5, the above last sentence was 
changed to read: 

However, any engine used shall be capable of meeting the qualification 
requirements of MIL—-E-11276. 

Technical proposals were evaluated by Air Force engineers to 
determine whether they were acceptable. With respect to the pro- 
posal submitted by International Fermont, it was found that they 
did not indicate whether the engines proposed to be used were qualified 
or capable of being qualified as meeting the requirements of specifica- 
tion MIL-E-11276. The Air Force engineers therefore requested 
that International Fermont be required to certify that the engines 
they proposed to use were capable of meeting such requirements. It 
was further requested that the certification be based on the engine 
manufacturer’s evaluation of its engine against the specification re- 
quirements. Incidentally, a number of other firms submitting tech- 
nical proposals also failed to indicate whether the engines they 
intended to use met specification requirements. International 
Fermont, as well as all the other firms involved, was requested to 
make this certification. On September 14, 1960, International 
Fermont replied that the engines they proposed to use were capable 
of meeting MIL-E-11276A under all operating conditions specified 
in MIL-G-26727B and amendments thereto. They further stated 
that Hercules and Harnischfeger, the manufacturers of engines they 
proposed to use, had confirmed their evaluation of their respective 
engines to the specification requirements. 

You contend that International Fermont, by the terms of the 
invitation and their technical proposal, must use the Harnischfeger 
engine and, since this engine was subsequently removed from the 
Qualified Products List, such fact makes performance by Interna- 
tional Fermont impossible and their bid nonresponsive. We do not 
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agree with this allegation. The technical proposal and the invitation 
required that the engine shall meet the requirements of MIL-E-11276. 
The Harnischfeger engine was on the Qualified Products List at the 
time the technical proposal was submitted and evaluated and at the 
time bids were opened on October 25, 1960. It was not until some 
time in December 1960, nearly 2 months after the opening of bids, 
that one of the Harnischfeger engines offered by International Fer- 
mont was removed from the Qualified Products List by the Depart- 
ment of the Army. Notice of this action was received by the procur- 
ing activity in February 1961. The award of a contract to 
International Fermont was delayed because International Fermont 
applied to the Small Business Administration (SBA) for a certificate 
of competency respecting their competency, as to capacity and credit, 
to perform the procurement. Pending a decision by SBA on this 
application, a protest was filed with our Office by American Mare, 
Inc., which resulted in further delays in making the award. The 
award to International Fermont, as the low bidder, was finally made 
on March 11, 1961, after SBA had issued a certificate of competency 
to this bidder and after we had denied the protest of American Marc 
by decision dated March 16, 1961. 

As indicated above, the Air Force was aware, prior to making this 
award, that one of the Harnischfeger engines proposed to be used by 
International Fermont had been removed from the Qualified Products 
List. However, the Air Force determined at that time that there was 
no valid reason for refusing the award of the contract to International 
Fermont. Under the terms and conditions of the invitation and the 
contract incorporating such terms and conditions, International Fer- 
mont was obligated to deliver an item which conformed to the 
specifications. Even if there was a deficiency in their technical 
proposal to which the Air Force had not taken exception in its tech- 
nical evaluation, it was not, and could not be, released from that 
obligation. 

We pointed out in our decision on the protest of American Mare, 40 
Comp. Gen. 514, that Part XV(a) of the invitation, entitled “FIRST 
ARTICLE TEST APPROVAL, METHOD OF PRODUCTION,” 
provided : 

* * * In the event such testing by the Contractor or any inspection which the 
Government may desire to perform during such testing reveals deficiencies in 
the First Articles, the Contractor shall immediately make such corrections in 


the First Articles as are necessary to make said articles conform to the contract 
specifications for submission as contract items, * * * 


Part XXVI of the contract provided that : 


In the event of conflict between the Government specifications and the Con- 
tractor’s technical proposal, the Government specifications shall govern. 
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It is the position of the procurement agency, with which we agree, 
that the responsibility for furnishing an engine meeting the require- 
ments of the specification rests clearly with the contractor. The fact 
that the engine the contractor originally proposed to furnish was on 
a Qualified Products List when the technical proposal was submitted 
and was subsequently removed from that list is, in our opinion, im- 
material when considering the legality of the award or the enforce- 
ment of this contract requirement. As stated in our above-cited 
decision : 

* * * to the extent that the technical proposal does not meet the Government 
specifications, the specifications prevail and control. For this reason it is 
incumbent upon each bidder to assure itself before bidding that the equipment 
will satisfy the performance requirements or else find itself required to make 
adjustments without cost to the Government in the event the equipment fails to 
meet the performance standard after a contract is awarded and the equipment 
is tested. 

We have consistently held that the function of determining whether 
equipment offered by a successful bidder conforms to the detailed 
technical requirements of the specifications is one for exercise by the 
contracting and administrative officials of the Government and, when 
a determination is made in the exercise of such function, it is controll- 
ing in the absence of capricious or arbitrary action. See O’Brien v. 
Carney, 6 F. Supp. 761; Royal Sundries Corp. v. United States, 111 F. 
Supp. 136; 17 Comp. Gen. 554; 36 id. 251; 40 id. 35. We, therefore, 
are of the opinion that the award made to International Fermont 
may not be questioned on the basis that their bid was nonresponsive 
to the requirements of the procurement. 

In your letter of May 1, 1961, you challenge the legality of the small 
business procedures and regulations employed in determining the re- 
sponsibility of International Fermont as a prospective Government 
contractor. In essence, it is your opinion that the award to Interna- 
tional Fermont “grounded solely and exclusively in the SBA Certifi- 
cate of Competency” was a nullity because the applicable regulations 
respecting the certificate of competency procedures are invalid. 

As you note, the Air Force contracting officer determined, on the 
basis of a Facilities Capability Report, that International Fermont 
lacked the capabilities to perform the resulting contract. Pursuant 
to paragraph 1-705.6(b), Armed Services Procurement Regulation, 
the nonresponsibility of International Fermont was referred to SBA 
for determination as to whether a certificate of competency should be 
issued. On February 26, 1961, the Deputy Administrator, SBA, noti- 
fied the procurement activity that: “Pursuant to Section 8(b) (7) of 
the Small Business Act, as amended, 15 U.S.C. 637(b) (7), the Small 
Business Administration hereby certifies that the subject small business 
firm is competent, as to capacity and credit, to perform the proposed 
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procurement.” Thereafter, award was made to International Fer- 
mont on March 11, 1961. 

Your position is based on the premise that since the Small Business 
Act and the military procurement statute restate the policy of the 
Congress that a fair portion of Government contracts be placed with 
small business concerns, application of the certificate of competency 
procedures to this procurement created an unwarranted and illegal 
preference in favor of a small business low bidder to the detriment 
of other small business bidders solely because such bidder obtained a 
certificate of competency in derogation of the administrative determi- 
nation of nonresponsibility. 

The applicable regulations respecting certificates of competency 
are contained in paragraph 1-705.6, ASPR, and 13 CFR 124.7-16. 
The SBA regulation on the certificate of competency procedure, ap- 
pearing in 13 CFR 124.7-16, was promulgated under the authority of 
15 U.S.C. 634(b)(6) whereunder the Administrator, SBA, may 
“make such rules and regulations as he deems necessary to carry out 
the authority vested in him by or pursuant to this chapter [Aids to 
Small Business].” The authority of the Secretary of Defense to 
promulgate procurement regulations is based upon 10 U.S.C. 2202 and 
5 U.S.C. 22, which require the issuance of regulations governing, 
among others, the procurement of supplies for the military depart- 
ments, and the conduct of their business generally. The Federal 
courts have consistently held that a regulation of a Government 
agency or department addressed to and adapted to the enforcement or 
execution of an act of the Congress, the administration of which is 
confided to that agency or department, is legally valid unless in 
conflict with express statutory provisions. United States v. Barnard, 
255 F. 2d 588, certiorari denied, 358 U.S. 919; United States v. Short, 
240 F. 2d 292; United States v. Ansani, 240 F. 2d 216; certiorari de- 
nied, 353 U.S. 936; United States v. Chapman, 179 F. Supp. 447. See 
also Public Utilities Commission of California v. United States, 355 
U.S. 534, 542. 

In considering the effect of certificates of competency on military 
procurements, we stated in 838 Comp. Gen. 864, 866-867, that: 

As stated on page 2 of the report from your Department, the Congress intended 
by enacting the Armed Services Procurement Act of 1947 to encourage the ex- 
ercise of judgment by contracting officers to determine the responsibility of 
prospective contractors through an evaluation of their experience, size, technical 
organization, reputation, finanical resources, and other factors. The obligation 
and right of contracting officers to exercise this discretionary authority long has 
been recognized by the courts and our Office. See 27 ALR 2d 906 and annota- 
tions collected under note 5 thereof; United States Wood Preserving Company 
v. Sundmaker, 186 F. 678; 37 Comp. Gen. 430; 36 id. 42; 30 id. 235. While the 
1947 Act, now codified in 10 U.S. Code 2301 et. seq., vested in the contracting 


officer the entire responsibility to determine the qualifications of prospective 
contractors, the later enactments of small business legislation culminating in the 
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enactment of the Small Business Act, Public Law 85-536, 15 U.S.C. 631 note, 
limited that discretionary authority with respect to the competency, as to 
capacity and credit, of a small business concern competing for a Government 
contract. Certainly there can be no question that the obligation or authority of 
a contracting officer to determine the financial resources of a small business 
bidder does not exist where a certificate of competency has been issued to such 
bidder. 

Hence, the regulations cited above must be regarded as controlling 
and as not in conflict with express statutory provisions respecting the 
award of Government contracts. This is especially true since the 
Congress in successive enactments of small business legislation, begin- 
ning in 1942, continued without change the certification authority of 
officers charged with the duty of assisting small business in obtaining 
a fair share of Government contracts. Such repeated grant of certifi- 
cation authority as to the competency of small business bidders evi- 
denced an intent on the part of the Congress to limit the authority 
of contracting officers to determine all elements of responsibility of 
small business concerns competing for Government contracts. 

The fact that small business bidders only are in competition for 
the award of a Government contract does not, in our opinion, render 
the certificate of competency procedures inapplicable or inappropriate. 

The authority for SBA to issue certificates of competency is con- 
tained in 15 U.S.C. 637(b) (7) which reads as follows: 

It shall also be the duty of the Administration and it is empowered, whenever 
it determines such action is necessary— * * * 

(7) to certify to Government procurement officers, and officers engaged in the 
sale and disposal of Federal property, with respect to the competency, as to 
capacity and credit, of any small-business concern or group of such concerns 
to perform a specific Government contract. In any case in which a small- 
business concern or group of such concerns has been certified by or under the 
authority of the Administration to be a competent Government contractor with 
respect to capacity and credit as to a specific Government contract, the officers 
of the Government having procurement or property disposal powers are directed 
to accept such certification as conclusive, and are authorized to let such Govern- 
ment contract to such concern or group of concerns without requiring it to meet 
any other requirement with respect to capacity and credit; * * * 

It is to be noted that the language employed in the quoted statute 
is extremely broad in that it applies to “a specific Government con- 
tract” and provides that the certification is conclusive “in any case.” 

In cases heretofore presented to our Office wherein certificates of 
competency were issued to small business bidders, we have not con- 
sidered it material to inquire whether the procurements had or had not 
been set aside for small business, and we have recognized the authority 
of SBA to issue certifications without regard to whether the procure- 
ments were or were not set aside for small business. We find nothing 
in the statute which makes or permits any distinction between the two 
situations and there is no indication in the legislative history of the 
act that the Congress intended any such distinction. We have there- 
fore consistently taken the view that the present statute and imple- 
menting regulations thereunder authorize SBA to determine whether 
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certificates of competency should be issued in any case where the low 
bid of an otherwise responsive small business bidder is questioned by 
the contracting officer because of lack of responsibility. 

Finally, you contend that the issuance of a certificate of competency 
to International Fermont on the basis of their small business size 
was arbitrary and clearly erroneous since the Dynamics Corporation 
of America—a large business concern—acquired control of Inter- 
national Fermont shortly after issuance of the certificate of com- 
petency and award of the contract. 

Since this matter is particularly within the province of the SBA, 
the views of that agency are set out below in pertinent part: 


The referral of this matter to the Small Business Administration for Cer- 
tificate of Competency action was made on January 19, 1961; the written refer- 
ral being received on January 20, 1961, by our New York Regional Office. After 
appropriate investigation, this Agency on February 24, 1961, was prepared to 
certify that International Fermont Machinery Company, Inc., had the capacity 
and credit to perform IFB 04-606-61-9 (Items 1 through 8). However, the 
issuance of this Certification was delayed until February 28, 1961, in order to 
permit the Air Force to submit to us certain information. I am informed that 
although this Certification was made on February 26, 1961, the contract was not 
awarded to International Fermont Machinery Company, Inc. until on or about 
March 10, 1961. I also am informed that on March 31, 1961, Dynamics Corpo- 
ration of America acquired control of International Fermont Machinery Com- 
pany, Inc., by purchase of the latter’s outstanding stock. 

This Agency had no information at any time prior to the issuance of the 
Certificate of Competency concerning any interest on the part of Dynamics Corpo- 
ration of America in acquiring International Fermont Machinery Company, Inc. 
Our first information was acquired from the newspaper reports of this acquisi- 
tion. In this connection, the application for the Certificate of Competency filed 
by International Fermont Machinery Company, Inc. stated that this Company 
had no subsidiaries and employed 99 persons. 

Immediately upon receipt of information that Dynamics Corporation of Amer- 
ica acquired International Fermont Machinery Company, Inc., this Agency 
caused an investigation to be made to determine when the acquisition was 
effected. 


* * * * * * o 


The information received in these investigations was to the effect that Dynam- 
ics Corporation of America became interested in the acquisition of International 
Fermont Machinery Company, Inc., in December 1960, made an inspection of the 
latter’s plant on December 8, 1960, caused an audit of that Concern to be made 
during February 1961, and on February 14, 1961, acquired a 30-day option to 
purchase. This option was discussed as early as February 11, 1961, which was 
prior to the date when the Certificate of Competency was issued although it 
was after issuance had been recommended by this Agency’s New York Regional 
Office. The option was not exercised within the 30-day period and was extended. 
During this extended period, Dynamics Corporation of America effected an 
agreement to purchase the stock of International Fermont Machinery Company, 
Inc., although on slightly different terms than those specified in the option. 


Under 15 U.S.C. 637(b) (7), the certificate of competency is con- 
clusive on the contracting officer and such officer is authorized there- 
under “to let such Government contract to such concern * * * with- 
out requiring it to meet any other requirement with respect to capacity 
and credit.” The certificate of competency by SBA was conclusive 
on the right of International Fermont to receive the award as a small 
business concern. As of the date of award, International Fermont 
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was in that category as certified by SBA. An after-award change in 
such status has no retroactive effect to invalidate such an award where, 
as here, the small business character of the bidder was as represented 
on the date of award. We know of no regulatory or statutory require- 
ment that a small business bidder must retain its small business size 
subsequent to award or throughout contract performance to lend 
legality to the award which was proper when made. 

Accordingly, we must conclude that no legal bases exist to question 
the award made to International Fermont. 


[B-145849] 


Pay—Retired—Reservists—Appointment Validity 


A retired officer of the Army of the United States who was more than 65 years of 
age on July 18, 1960, when he was appointed a colonel in the United States 
Army Reserve so that he could qualify for retirement under 10 U.S.C. 3911, 
was ineligible by reason of age for such appointment under 10 U.S.C. 3843(b), 
and implementing regulations, which in effect prohibit, after July 1, 1960, 
appointment of any person who has reached the age of 60, as a colonel in the 
United States Army Reserve, and, therefore, the member could not be effec- 
tively retired as a Reserve officer under 10 U.S.C. 3911 and is not entitled to 
retired pay on the basis of a higher temporary grade. 


Pay—Retired—Reservists—Nonregular Service—Component Mem- 
bership 


Although a retired Reserve officer whose appointment as a colonel in the United 
States Army Reserve after resignation from a commission as brigadier general 
in the retired Reserve was without effect because of his age so that he could 
not be retired as a Reserve under 10 U.S.C. 3911, the member would be entitled, 
upon application, for retired pay as a brigadier general under 10 U.S.C. 1331-1337, 
there being no requirement under the provisions in 10 U.S.C. 1331-1337 that 
the person making application for retired pay, and who is otherwise qualified, 
be a member of any component of the armed services. 


Pay—Retired—Retention After Age and Service Qualification—Re- 
instatement After Termination of Status 


In the absence of a certification by the Secretary of the Army that a brigadier 
general was being retained on active duty or in the service in a reserve compo- 
nent within the meaning of 10 U.S.C. 676, a retired Reserve officer may not 
have the service performed from the date of qualification for retirement pay 
under 10 U.S.C. 1331-1337 to the date he resigned from retired Reserves to 
accept a commission as colonel in the United States Army used to increase the 
retired pay to which he would be entitled on the basis of service and grade at 
the time of qualification, and since the officer could not have been retained in the 
service after being transferred to the retired Reserve, the active service, per- 
formed as a colonel in the Army of the United States, may not be counted for 
service credit under 10 U.S.C, 1331-1337. 


To Lieutenant Colonel R. H. MacPherson, Department of the Army, 
August 22, 1961: 

By first endorsement dated May 11, 1961, the Office of the Chief 
of Finance, Department of the Army, forwarded your letter dated 
April 25, 1961, with enclosures, submitting for an advance decision 
a voucher in the amount of $142.50 stated in favor of Brigadier Gen- 
eral Charles H. Grahl, 0234562, representing the difference in retired 
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pay of a colonel and « brigadier general with his length of service for 
the month of September 1960. The request for advance decision was 
assigned D.O. No. 576 by the Department of Defense Military Pay and 
Allowance Committee. 

You have furnished the following information concerning General 
Grah]. He was appointed brigadier general in the National Guard 
of the United States effective April 21, 1934, and performed active 
Federal service in that grade for the periods December 8, 1940, to 
July 15, 1947, and February 27 to March 5, 1949, totaling 6 years 
7 months and 15 days. He was reduced to the rank of colonel at his 
own request on September 1, 1950, so that he could be called to active 
duty as State Director, Selective Service, State of Iowa, and he served 
in that grade from September 29, 1950, to June 30, 1955, when, by 
reason of age, he was placed on the Army of the United States retired 
list in the grade of brigadier general under Title IIT of the act of 
June 29, 1948, 62 Stat. 1087 (now 10 U.S.C. 1331-1337) with entitle- 
ment to retirement pay in that grade effective July 1,1955. By orders 
dated June 30, 1955, the Secretary of the Army determined that Gen- 
eral Grahl had performed the requisite 20 years of satisfactory Fed- 
eral service. The papers accompanying the request for decision show 
two dates of birth for General Grahl. DD Form 424, prepared 
June 30, 1955, shows June 23, 1894, as his date of birth, whereas a 
like form prepared August 2, 1960, shows his date of birth as Septem- 
ber 23, 1894. Using either date of birth, he would have been more than 
60 years of age on July 1, 1955. In October 1955, General Grahl 
resigned his commission as brigadier general, Retired Reserve, in order 
to accept appointment and enter on active duty as a colonel in the 
Army of the United States, and on June 23, 1960, having completed 
20 years of active service, he requested appointment in the grade of 
colonel in the United States Army Reserve in order that he could 
retire under the provisions of 10 U.S.C. 3911. It is reported that he 
was so appointed on July 18, 1960, at which time he was more than 65 
years of age, and retired on September 1, 1960, in the grade of colonel. 
On that date he was transferred to the United States Army Reserve 
(Retired Reserve). 

Attached to the file is a copy of letter of January 27, 1961, from 
General Grahl’s attorney setting forth the contention that, since Gen- 
eral Grahl had served in the grade of brigadier general in the Federal 
service for more than 6 years, he should have been retired under the 
provisions of 10 U.S.C. 3963(a), as construed by the Court of Claims 
in the case of Grayson v. United States, 137 Ct. Cl. 779, in the grade 
of brigadier general and entitled to received retired pay based on the 
pay of that grade. 
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Section 203(a) of the act of June 29, 1948, was repealed and re- 
enacted as 10 U.S.C. 3963(a) by the act of August 10, 1956, 70A Stat. 
230, and, as amended by the act of September 2, 1958, 72 Stat. 1437, 
1489, now reads as follows: 

A regular commissioned officer who is retired, or a reserve commissioned officer 
who is retired or to whom retired pay is granted, is entitled to a retired grade 
equal to the highest temporary grade in the Army in which he served cn active 
duty satisfactorily, as determined by the Secretary of the Army, for not less 
than six months. 

It is clear that as a prerequisite to entitlement to the benefits of the 
above-quoted provisions of Jaw, a Reserve officer must have been re- 
tired or determined to be entitled to receive retired pay pursuant to 
an appropriate provision of law which is applicable to him. As indi- 
cated above, the action with respect to General Grahl’s retirement in 
1960 was taken under the provisions of 10 U.S.C. 3911, which reads 
as follows: 

The Secretary of the Army may, upon the officer’s request, retire a regular or 

reserve commissioned officer of the Army who has at least 20 years of service 
computed under section 3926 of this title, at least 10 years of which have been 
active service as a commissioned officer. 
Purportedly, General Grahl was appointed a colonel in the United 
States Army Reserve on July 18, 1960, in order to qualify for retire- 
ment under 10 U.S.C. 3911. Based on information attached to the 
voucher, it appears that at the time of that appointment he was more 
than 65 years of age. The provisions of 10 U.S.C. 3843(b) are as 
follows: 

Except as provided in section 3845 of this title, after July 1, 1960, each com- 
missioned officer in an active status in a reserve grade below brigadier general 
shall, on the last day of the month in which he becomes 60 years of age— 


(1) _ transferred to the Retired Reserve, if he is qualified and applies there- 
for ; 


(2) “it he is not qualified or does not apply therefor, be discharged from his 
reserve appointment. 


The provisions of 10 U.S.C. 3845 do not appear applicable to this case. 
See, also, paragraph 25 of Army Regulation No. 140-100, dated May 
17, 1956, and paragraphs 15 and 16 of Army Regulation No. 140-160, 
dated May 25, 1959, which, in effect, prohibit the appointment after 
July 1, 1960, of any person who has reached the age of 60, as a colonel 
in the United States Army Reserve. 

We have found no statutory provisions which make the foregoing 
regulations and law inapplicable to General Grahl. Hence, it appears 
that by reason of his age he was ineligible for appointment as a colonel 
in the United States Army Reserve on July 18, 1960, and, therefore, it 
is believed that he could not be effectively retired as a Reserve officer 
under the provisions of 10 U.S.C. 3911. In view of that conclusion, 
no question arises as to his entitlement to the retired pay of a brigadier 
general within the holding of the Grayson case. 
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In considering General Grahl’s present rights to retired pay under 
other provisions of law, it appears that his resignation as brigadier 
general in the Retired Reserve on October 11, 1955, was solely for the 
purpose of accepting appointment as a colonel in the Army of the 
United States and entering on active duty in such grade. While there 
appears to have been no authority for his appointment as colonel in 
the United States Army Reserve on July 18, 1960, because of his age, 
there is no requirement, under the provisions of 10 U.S.C. 1331-1337, 
that the person making application for retired pay thereunder and 
who is otherwise qualified, be a member of any component of the armed 
services. See 28 Comp. Gen. 510; 29 id. 520, top of page 522. It is 
our view that, upon application, General Grahl would be entitled 
under 10 U.S.C. 1831-1337 to retired pay effective September 1, 1960, 
as a brigadier general. 

It is noted, however, that General Grahl’s name does not appear 
on the lists of persons certified by the Secretary of the Army to have 
been “retained on active duty, or in service in a reserve component” 
within the meaning of 10 U.S.C. 676. See B-138452 dated December 
22, 1960, and B-138452 dated July 13, 1959. In the absence of a 
retention in an active status under that section, service performed 
by General Grahl from the date he qualified for retirement pay under 
10 U.S.C. 1331-1337 and ending June 30, 1955, may not be used to 
increase the retired pay to which he would be entitled on the basis of 
his service and grade at time of qualification. We know of no law 
which would permit the period during which he served on active duty 
as a colonel, Army of the United States, from October 12, 1955, to 
August 31, 1960, to be counted for service credit for the purposes of 
10 U.S.C. 1331-1337. See 10 U.S.C. 1334(b) which provides that 
time spent after retirement or transfer to the Retired Reserve may 
not be credited in any computation of years of service under those 
sections. The provisions of 10 U.S.C. 676, which provide for credit 
for service for periods a member is retained on active duty with his 
consent and by order of the Secretary concerned after qualifying for 
retired pay, do not appear to be for application to that period since 
General Grahl could not have been retained after being transferred 
to the Retired Reserve on July 1, 1955. See 38 Comp. Gen. 146, 152- 
153, answer to questions 6 and 7. 

There being no legal basis for payment of the voucher which ac- 
companied your request, it is being retained here. 


((B-146522] 
States—Federal Aid, Grants, Etc.—Amendment, Ete.—Propriety 


Where specific statutory authority exists for the payment of Federal funds to 
States without consideration such as is contained in the Federal Water Pollution 
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Control Act, 33 U.S.C. 466e(b), under which contributions are made to the States 
for the construction of sewage treatment works, within certain maximum limita- 
tions, and subject to payment of remaining costs by the grantee, the principles 
precluding the waiver of vested rights and the modification of contracts by 
supplemental or substitute agreements are not for application, therefore, the 
Surgeon General may amend the grants, within the monetary limits, when ad- 
ditional funds become available, notwithstanding that a grant for a lesser sum 
has been offered and accepted and the grantee obligated to provide all funds re- 
quired over the grant to complete the project. 


Appropriations—Fiscal Year—Availability Beyond—Contracts— 
Amendments 


In view of the fact that States receiving Federal contributions for construction 
of sewage treatment works under section 6 of the Federal Water Pollution Con- 
trol Act, 33 U.S.C. 466e, do not have any legal right to compel the execution of an 
amendment to obtain an increase in the amount of the grant, an essential 
element—antecedent lawful right—for application of the doctrine of “relation 
back” under which an appropriation initially obligated for a contract must be 
charged with all necessary costs of the contract is missing and the long- 
established appropriation rule is not for application; therefore, a succeeding 
year’s appropriation available for sewage treatment projects may be charged for 
a grant increase effected by an amendment to the original grant. 


oe ~ Secretary of Health, Education, and Welfare, August 23, 

This is in response to your letter of July 24, 1961, concerning a 
question which has arisen in your Department with respect to grants 
for construction under section 6 of the Federal Water Pollution Con- 
trol Act, 70 Stat. 498, 502, 33 U.S.C. 466e. 

Under section 6 of the act the Surgeon General is authorized to make 
grants to States and municipalities for the construction of necessary 
treatment works to prevent the discharge of inadequately treated 
sewage into any waters. Sums appropriated under the statute for 
each fiscal year are from time to time allotted, on the basis of popula- 
tion and income statistics, by the Surgeon General to the States to be 
available for approved treatment works projects. Several limitations 
are imposed by subsection 6(b) of the act, 33 U.S.C. 466e(b) one perti- 
nent to the question raised being as follows: 

* * * (2) No grant shall be made for any project in an amount exceeding 30 
per centum of the estimated reasonable cost thereof as determined by the Surgeon 
General or in an amount exceeding $250,000, whichever is the smaller; Provided, 
That the grantee agrees to pay the remaining cost; * * * 

You state that because funds allotted to the States are frequently 
inadequate to meet the demand for grants at any given time, a problem 
arises concerning utilization in any year of the remaining or “residual” 
funds which may be considerably less than the 30 percent figure a 
particular project would otherwise receive. You point out, by way 
of example, that where the residual funds amount to only 5 percent of 
the estimated cost of construction of the project having highest pri- 
ority, the sponsor of such project, rather than accept a 5 percent con- 
tribution, might well prefer to wait until the following year and then 
apply for a grant of 30 percent, the overall effect of such action being a 
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substantial delay in the construction of needed facilities even though a 
limited amount of unused funds is available. In order to avoid such 
delay in construction, it has been the practice of the Public Health 
Service to offer eligible applicants the funds remaining in the allot- 
ment for a particular year with the understanding that if a State in 
a subsequent year and prior to the closing out of a project requests 
that additional funds be allocated to the project from the subsequent 
fiscal year’s allotment, the amount of the grant to the applicant would 
be increased up to 30 percent of the reasonable cost of the project. 

As a specific illustration of the Public Health Service policy, you 
refer to a grant made to the Evergreen Sanitation District, Evergreen, 
Colorado. The essential facts, quoting from your letter, are as 
follows: 

On March 16, 1959, Evergreen received State certification of priority and 
approval for a grant of the residual funds in Colorado’s 1959 grant allotment— 
approximately $11,000. Although the District had previously requested $55,200 
(30 percent of the estimated cost of the project) it accepted (on April 14, 1959) 
the offer for the smaller amount and agreed to pay the remaining project costs. 
Approximately two months later (June 11, 1959) the District, citing financial 
need, asked if it could receive a grant increase when the new allotment became 
available. On Service assurance of the propriety of an increase in such cir- 
cumstances (subject to State approval and recommendation), the Colorado State 
Agency, on June 30, 1959, informed the District that it would act favorably on 
the increase request bat not until those projects approved by the State after 
Evergreen’s initial application but before its request for increase had received 
their grants. In accordance with this understanding, on July 25, 1960—after 
Evergreen’s project had been completed but before it had been closed out (i.e., 
before final inspection and payment to the applicant)—the State requested the 
Service to increase the District's grant from $11,226.58 to $55,200. The Service in- 
creased its offer accordingly on July 28, 1960. 

The specific questions presented for our consideration are whether 
we would be required to object to the Public Health Service practice 
of amending a grant offer in a subsequent allotment year, prior to 
closing out the project, to increase the grant up to 30 percent where the 
only reason for not including such amount in the original offer was 
the exhaustion of the State allotment by other projects of higher 
priority ; and if so, would we deem it necessary that steps be taken to 
recover from recipients of such increases (at least eight in number 
aggregating $244,000) the amounts which have been granted under 
this policy. 

Section 665 of Title 31, United States Code, provides, in pertinent 
part, that: 


(a) No officer or employee of the United States shall make or authorize an 
expenditure from or create or authorize an obligation under any appropriation 
or fund in excess of the amount available therein; nor shall any such officer or 
employee involve the Government in any contract or other obligation, for the 
payment of money for any purpose, in advance of appropriations made for such 
purpose, unless such contract or obligation is authorized by law. 


And the portion of subsection 6(b) of the Federal Water Pollution 
Control Act quoted above precludes the Surgeon General from approv- 
ing any grant for a project unless the grantee agrees to pay the cost of 
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the project remaining after application of the grant funds. It is clear, 
under these provisions of law, that no approval may be given in any 
fiscal year for Federal aid beyond the funds available in a State’s allot- 
ment—nor might any officer involve the Government in an obligation 
to pay any additional sum in the future—and that such Federal aid 
as is granted must be on the basis that the recipient thereof will pro- 
vide additional funds required to complete the project for which the 
grant is approved. 

The basic question for determination, therefore, is whether the 
Surgeon General may properly increase a grant, within the monetary 
limits set forth in the statute, when additional funds become avail- 
able, notwithstanding that a grant for a lesser sum has been offered 
and accepted and the recipient obligated thereunder to provide all 
funds required, over and above the grant, to complete the project 
involved. 

Although Federal contributions pursuant to the Federal Water 
Pollution Control Act are designated as grants, it is clear, once such 
a grant has been offered and accepted, that a contractual relationship 
exists between the Government and the grantee. That is to say that 
having accepted a grant, the recipient is legally obligated to live up to 
the terms thereof and the Government has certain rights deriving from 
the grant terms. See 38 C.J.S. 1066-1069; also Craig v. Mercy Hos- 
pital, 45 So. 2d 809, where various meanings of the term “grant” are 
considered. And under the terms of the initial grants here involved, 
the purpose for which such grants were made—to promote the con- 
struction of sewage treatment works—has been provided for in that 
the grantees are obligated to the Government to construct the grant 
projects without any additional Federal contributions. As to whether 
the right of the United States to expect completion of these projects 
without further contribution may be waived, it is true, of course, that 
no officer of the Government has authority to give away or surrender 
a vested right or to modify the terms of a contract by a supplemental 
or substitute agreement, if such action is prejudicial to the interest of 
the United States. 22 Comp. Gen. 260; 19 id. 48. However, this 
principle would not appear to be for application where, as here, 
statutory authority exists for the payment of funds without consider- 
ation other than the benefits to accrue to the public and the United 
States through use of those funds to construct locally owned and 
maintained sewage treatment works. See B-81135, December 15, 1948, 
where we held, in view of applicable statutory authority to donate 
land, that certain United States owned property could be conveyed to 
the City of New York without monetary consideration after the City 
had entered into a contract to purchase the property from the Govern- 
ment. See also 40 Comp. Gen. 455. 
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Also, there is for consideration the question whether a succeeding 
year’s appropriation may be charged with an amendment to a grant, 
rather than to charge the appropriation initially obligated as is gen- 
erally required under the long-established rule that consummation of 
a Government contract obligates the appropriation initially charged 
to the extent necessary to satisfy all charges contemplated by the con- 
tract. The courts have held that this so-called doctrine of “relation 
back” must be based on some antecedent lawful right. There being no 
legal right in the grantees here involved to compel execution of the 
amendments proposed, an essential element of the doctrine is lacking 
and, therefore, it is not for application. See 37 Comp. Gen. 861, 863, 
and cases cited therein. 

Accordingly, we would not object, under the circumstances herein 
considered, to amending the grants referred to, provided the Surgeon 
General makes the required administrative determinations in each 
case. 


[B-146028] 


Pay—Retired—aAnnuity Elections for Dependents—Termination— 
Waiver of Retired Pay 


To permit a member of the uniformed services to relinquish retired pay in order 
to receive annuity benefits under the Civil Service Retirement Act, 5 U.S.C. 
2251-2262, or disability compensation under the Federal Employees’ Compensa- 
tion Act, 5 U.S.C. 751-780, without resignation or removal from the retired list 
and without payment of the amounts required for the survivor annuity which 
he had elected to purchase would be tantamount to a revocation of the annuity 
election which is not permitted under 10 U.S.C. 1431; therefore, the member's 
survivor coverage is not automatically terminated by the relinquishment of 
retired pay when he remains on the retired list and the member is required 
under 10 U.S.C. 1438 to pay to the Treasury the equivalent amount that would 
have been deducted from the retired pay for the survivor annuity. 


Pay—Retired—Annuity Elections for Dependents—Termination— 
Waiver of Retired Pay 


In the absence of a request by a member of the uniformed services for termina- 
tion of, or resignation from, his retired status incident to relinquishment of 
retired pay while in receipt of annuity benefits under the Civil Service Retire- 
ment Act, 5 U.S.C. 2251, or disability compensation as a civilian employee under 
the Federal Employees’ Compensation Act, 5 U.S.C. 751, the member's survivor 
annuity coverage under 10 U.S.C. 1431 may not be terminated at the request of 
either the member alone or of the member and his beneficiary, and, therefore, 
the member is required under 10 U.S.C. 1488, to pay to the Treasury the amount 
that would have been deducted from his military retired pay for the survivor 
annuity election. 


Pay—Retired—Annuity Elections for Dependents—Termination— 
Refund of Deductions 


The termination of survivor benefit coverage of a member of the uniformed 
services under 10 U.S.C. 1431-1444 does not provide a basis for the refund of 
survivor annuity deductions and/or remittances unless the member meets the 
requirements of 10 U.S.C. 1439, which provisions are strictly limited to mem- 
bers on the temporary disability retired list of an Armed Force who have elected 
an annuity and who have been removed from the temporary disability retired 
list for any reason other than retirement or grant of retired pay. 
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To the Secretary of Defense, August 24, 1961: 


The Assistant Secretary of Defense (Comptroller), by letter of 
May 26, 1961, requested a decision as to whether a member of the 
Armed Forces who relinquishes his military retired pay in order to 
receive a Civil Service annuity or disability compensation under the 
Federal Employees’ Compensation Act, 5 U.S.C. 751, is required 
under 10 U.S.C. 1438 to deposit in the Treasury of the United States 
the amount that would otherwise have been deducted from his mili- 
tary retired pay had he not relinquished such retired pay. 

Five specific questions upon which decision is requested are set 
out and discussed in Committee Action No. 282 of the Military Pay 
and Allowance Committee, Department of Defense, a copy of which 
was transmitted with the letter of May 26, 1961. The questions are 
as follows: 

1. If a member of the Armed Forces relinquishes (as distinguished from 
waives) his retired pay in order to receive the annuity benefits provided by the 
Civil Service Retirement Act of 1930 [5 U.S.C. 2251], as amended by Public 
Law 854, 31 July 1954 (70 Stat. 736), is. his survivor coverage under the Con- 
tingency Option Act (Chapter 73, title 10, United States Code) automatically 
terminated? 

a. Would the answer be the same if retired pay is relinquished to receive a 
disability compensation as a civil service employee under the Federal Em- 
ployees’ Compensation Act, as amended (Chapter 15, title 5, United States 
Code) ? 

2. If coverage under the Contingency Option Act does not automatically 
terminate, may it be terminated at the request of the member? 

3. Would a relinquishment of coverage under the Contingency Option Act 
signed by the member and the beneficiary be material in the event of a negative 
reply to questions 1 and 2? 

4. If coverage is automatically or otherwise terminated may refund of survivor 
annuity deductions and/or remittances be made in the manner prescribed in 
10 U.S.C. 1489? 

5. If the answer to question 4 is in the affirmative, may the refund cover 


the entire period for which deductions and/or remittances were made or only 
from the date retired pay is relinquished? 


Section 3(a) of the Uniformed Services Contingency Option Act 
of 1953, 67 Stat. 502, permitted active members to elect annuities for 
their dependents within the time prescribed to be financed by de- 
ductions made from their retired pay and provided that: 


* * * The terms of the election may be modified or revoked by a member 
at any time prior to his retirement but any modification or revocation so made 
shall not be effective if he retires within five years after the date it is made. 


Section 3(b) of the act permitted members theretofore awarded 
retired pay to elect such an annuity within the prescribed time and 
specifically provided that such-election “shall thereafter be irrevoca- 
ble.” Those provisions are now codified in 10 U.S.C. 1431(c) and 
(d), respectively. 

During any period when a retired member does not receive retired 
pay, section 5 of the 1953 act provided for direct payments by the 
member to the Treasury to pay for the annuity in lieu of deductions 
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from retired pay. That provision is now codified in 10 U.S.C. 1438, 
which reads as follows: 

If, for any period, a person who has been retired or has become entitled to 
retired or retainer pay, and who has elected an annunity under this chapter, is 
not entitled to retired or retainer pay, he must deposit in the Treasury the 


amount that would otherwise have been deducted from his pay for that period 
to provide the annuity. 


The cessation of receipt of retired pay appears to be of no consequence 
where a member remains on the retired list and has elected to provide 
@ survivor annuity. 

We held in 33 Comp. Gen. 460 that, in view of the express prohibi- 
tion against the revocation of elections by retired members contained 
in section 3(b) of the 1953 act, now codified in 10 U.S.C. 1431, such 
elections are irrevocable and that only the Congress may relieve such 
members of the consequences of their onerous elections. 

In our decision of June 8, 1955, 34 Comp. Gen. 664, it was held in 
effect that, since the Contingency Option Act provides for the pur- 
chase of annuities for dependents out of retired pay, it was contem- 
plated that to be entitled to the benefits of the act a retired member 
should continue in a retired pay status after retirement and, with 
the exception covered by section 5 of that act (now 10 U.S.C. 1438), 
be basically entitled to such pay until his death. The situation there 
considered was that of retired members who had voluntarily resigned 
from the service or who had been involuntarily removed from the 
retired list, who might nevertheless wish to deposit in the Treasury 
of the United States amounts which would otherwise have been 
withheld from their retired pay so as to entitle their beneficiaries to 
the benefits of that act. We held that the provision in section 5 (10 
U.S.C. 1438) did not apply to such persons, but was regarded as 
relating to situations where retired members temporarily may not be 
paid the retired pay to which they otherwise are entitled, such as is 
the case when a retired member is recalled to active duty or is em- 
ployed by the Federal Government in a civilian status and again 
becomes entitled to retired pay upon his release to inactive duty on 
the retired list. 

The relinquishment of retired pay without resignation or removal 
from the retired list is no more than a waiver of the receipt of retired 
pay. Viewed in another manner, to permit a retired member to 
relinquish retired pay and yet remain on the retired list without 
payment of the amounts required for the survivor annuity is tanta- 
mount to permitting the revocation of an election already made to 
purchase an annuity. The statute does not permit the revocation of 
an effective election, and we cannot sanction the accomplishment of 
that result by indirection. 

In a decision dated June 20, 1946, B-57537, we held that compliance 
with the request of a retired Navy enlisted man to “relinquish” his 
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right to retired pay in order that his naval service forming the basis 
of such retired pay may be included in the computation of his service 
for civilian retirement purposes will not operate to terminate his 
status as a member of the Fleet Naval Reserve transferred to the 
retired list of the Navy. 

Question No. 1 is therefore answered in the negative, and No. 
la in the affirmative. 

Question No. 2 also is.answered in the negative, unless the request 
of the member to terminate his retired pay is accompanied by a re- 
quest for termination of (resignation from) his retired status. See 
38 Comp. Gen. 279. 

In view of our conclusions above, the additional circumstance of 
a beneficiary relinquishing the contingent benefits of the act, where 
the retired member retains his retired status, is not material. The 
law clearly requires the monthly deductions from retired pay or 
deposits in the Treasury of the United States of equivalent amounts, 
where a valid election has been made and the member is in a retired 
status, notwithstanding the receipt or nonreceipt of retired pay. The 
joining of the beneficiary annuitant with the retired member to relin- 
quish coverage under the act can be considered no more than an 
attempt to accomplish the revocation of a valid election of coverage 
under the act, which we have indicated is not permissible. 

Question 3 is answered in the negative. 

Section 1439, 10 U.S. Code, provides as follows: 

If a person whose name is on the temporary disability retired list of an 
armed force, and who has elected an annuity under this chapter, has his name 
removed from that list for any reason other than retirement or grant of retired 
pay, he is entitled to a refund of the difference between the amount by which 
his retired pay was reduced to provide the annuity and the cost of an amount 
of term insurance equal to the protection provided for his dependents during 
the period that he was on that list. 

The provisions of this section are strictly limited to members on 
the temporary disability retired list of an Armed Force who have 
elected an annuity and who have been removed from the temporary 
disability retired list for any reason other than retirement or grant 
of retired pay. Unless a retired member meets the requirements of 
that section, there is no provision of law providing for the refund 
of survivor annuity deductions and/or remittances. 

Question No. 4 is answered in the negative, and question No. 5 
requires no answer. 


[B-146367] 


Pay—Service Credits—Inactive Time—Aviation Cadets 


In view of the specific authority for regarding active service as an appointive 
aviation cadet as commissioned service for computation of increases in pay for 
length of service of officers of the uniformed service under the laws in effect 
prior to September 30, 1949—the day before the effective date of the Career 
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Compensation Act of 1949—and the absence of any provision for crediting in- 
active service as an appointive aviation cadet, such inactive cadet service may 
not be credited for longevity pay purposes under section 202(a) (6) of the 1949 
act which provided that all service creditable under laws in effect on the date 
of the Career Compensation Act of 1949 was authorized to be credited for 
longevity pay purposes. 


> pa B. H. Snyder, United States Marine Corps, August 24, 

Reference is made to your letter dated June 20, 1961, forwarded 
to this Office by the Commandant of the Marine Corps, requesting 
decision regarding the creditability of inactive service as an appoin- 
tive aviation cadet for longevity purposes in the computation of basic 
pay of a commissioned officer. 

Your request for decision, which has been assigned Department 
of Defense Military Pay and Allowance Committee No. DO-MC-588, 
questions the legality of crediting Colonel William E. Clasen, 06232, 
USMG, with inactive appointive service as an aviation cadet for the 
period August 2 to August 27, 1939, in the computation of his basic 
pay. Doubt in the matter is said to exist because paragraph 044013-2, 
Navy Comptroller Manual, provides that only active service in the 
appointive grade of aviation cadet may be counted as service for 
basic pay purposes. Attachments accompanying your submission 
disclose that the pay entry base date of Colonel Clasen was corrected 
to June 15, 1939, from July 11, 1939, as a result of the crediting of 
his inactive appointed aviation cadet service. The copy of statement 
of service for purpose of pay of Colonel Clasen attached to your 
submission shows he had inactive enlisted service from June 15 to 
August 1, 1939; inactive aviation cadet service from August 2 to 
August 27, 1939; active aviation cadet service from August 28, 1939, 
to May 5, 1940; and active commissioned service from May 6, 1940, 
to August 13,1943. The counting of service as an appointive aviation 
cadet for pay purposes has been the subject of two decisions of this 
Office, 31 Comp. Gen. 610; 32 id. 473, and it is indicated that the de- 
termination of June 15, 1939, as the proper pay entry base date for 
Colonel Clasen was based on our decision of May 22, 1952 (31 Comp. 
Gen. 610). 

Appointed aviation cadet service may be credited by commissioned 
officers for longevity pay purposes only to the extent authorized by 
specific provision of law. In our decision of May 22, 1952, we 
recognized that the grade of aviation cadet in the Naval Reserve and 
Marine Corps Reserve was created by the act of April 15, 1935, 
49 Stat. 156, which provided for the appointment of aviation cadets 
by the Secretary of the Navy and which fixed the pay, allowances, and 
emoluments of that grade, but made no provision for the counting of 
service in that grade for longevity pay purposes. We also cited 
section 7 of the Naval Reserve Act of 1938, 52 Stat. 1166, 1177, 
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34 U.S.C. 853(e) (1946 Ed.), prescribing the pay to which members of 
the Naval Reserve, generally, shall be entitled and quoted the provision 
that “* * * aviation cadets shall receive the pay and allowances and 
other emoluments provided for them by the act of April 15, 1935, 49 
Stat. 157, 34 U.S.C. 861a (1934 Ed., Supp. II): Provided, That 
for the purposes of computing increases in pay of commissioned 
officers on account of length of service, active service in the grade of 
aviation cadet shall be considered as commissioned service * * *.” 

The decision of May 22, 1952, refers, also, to section 14 of the Naval 
Aviation Cadet Act of 1942, 56 Stat. 739, 34 U.S.C. 850m (1952 Ed.), 
which provided that active service of aviation cadets previously 
appointed by the Secretary of the Navy, as distinguished from aviation 
cadets enlisted pursuant to that act, “* * * shall be considered as 
commissioned service for the purpose of computing increases in pay 
of commissioned officers on account of length of service.” When that 
act was passed, section 1 of the act of June 16, 1942, 56 Stat. 359, 37 
U.S.C. 101 (1946 Ed.), provided that Regular officers were entitled to 
prescribed increases in pay on account of previous active commissioned 
service. See also section 1, the act of June 10, 1922, 42 Stat. 625, 
containing similar provisions. It thus seems apparent that it was the 
intention of both section 7 of the Naval Reserve Act of 1938 and section 
14 of the Naval Aviation Cadet Act of 1942, mentioned above, to 
permit active service as an appointive aviation cadet to be counted 
for longevity pay purposes. 

Section 1 of the act of December 2, 1942, 56 Stat. 1037, amended 
section 1 of the act of June 16, 1942, to provide for the counting by 
officers of “full time for all periods during which they have held 
commissions as Officers” in the several organizations mentioned. See 
also section 3A of the act of June 16, 1942, as added by section 3 
of the act of December 2, 1942, 56 Stat. 1037, as amended by section 1 
of the act of September 7, 1944, 58 Stat. 729, 37 U.S.C. 103a (1946 Ed.). 
Those were the provisions of law in effect on September 30, 1949, the 
day before the effective date of the Career Compensation Act and, 
hence, service properly creditable under those provisions may be 
credited under section 202(a) (6) of that act, 63 Stat. 807, 808, 37 
U.S.C. 233(a)(6), which provides for the counting of all service 
which, under any provision of law in effect on the effective date of the 
Career Compensation Act, was authorized to be credited for the 
purpose of computing longevity pay. 

Since the law specifically provides that active service as an avia- 
tion cadet shall be considered to be commissioned service for comput- 
ing increases in pay for length of service and since no other provision 
has been found which would authorize the counting of inactive 
service in that status by Colonel Clasen, it is concluded that such 
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inactive service may not be used to increase his pay. No mention is 
made in the decisions cited by you of the creditability of inactive serv- 
ice as an appointive aviation cadet for longevity pay purposes and 
those decisions may not be considered as authority for giving credit 
for such service. 


CB-146578] 


Station Allowances—Military Personnel—Termination—-Member’s 
Departure Prior to Dependents 


A revision of the Joint Travel Regulations which would give a member of the 
uniformed services who is detached from an overseas station under permanent 
change-of-station orders with temporary duty en route to a new duty station a 
right to continuation of station allowances until his depender.s depart after 
the member’s departure from the old station but prior to the effective date of 
the change-of-station orders is proper provided that, if the member is in a per 
diem status after his departure from the old station, the temporary lodging 
allowance should be reduced by that part of the allowance applicable to the 
member himself. 


To the Secretary of the Army, August 24, 1961: 


Reference is made to your letter dated July 18, 1961, requesting 
decision on proposed revisions of paragraphs 4301-3a and 4303-2c of 
the Joint Travel Regulations pertaining to housing and cost-of-living 
and temporary lodging allowances to members with dependents on 
duty outside the United States. Your request was reviewed by the Per 
Diem, Travel and Transportation Allowance Committee and assigned 
PDTATAC Control No. 61-11. 

You state that the current regulations provide that entitlement to 
station allowances terminates on the day prior to the day of depar- 
ture of the member from his old permanent duty station in compliance 
with permanent change-of-station orders. It is pointed out, however, 
that in certain instances a member is required to perform temporary 
duty en route to his new duty station and departs prior to his depend- 
ents. Since transportation of dependents to the temporary duty sta- 
tion is not authorized and a right to their transportation does not arise 
until the effective date of the orders, you express the view that the 
regulations are too restrictive and should be amended to extend the 
right to station allowances to the day prior to departure of dependents, 
or the effective date of orders, whichever is earlier. Accordingly, it 
is proposed to revise paragraphs 4301-3a and 4803-2c, Joint Travel 
Regulations, the proposed additions being italicized as follows: 


Par. 4301-3a Revised 


8. CONDITIONS UNDER WHICH PAYABLE 


a. General. When a member without dependents is entitled to travel per diem 
or mileage on the day of initial arrival at his permanent duty station, entitlement 
to housing and cost-of-living allowances begins on the day following the day of 
arrival. In other cases, entitlement begins on the day of arrival of the member 
or the day of arrival of his dependents as prescribed in subpar. 4. Entitlement 
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terminates on the day prior to the day of departure of the member in compliance 
with permanent change-of-station orders; except, when the dependents remuin 
after the departure of the member, entitlement terminates on the day prior to 
the day of departure of the dependents or the effective date of the permanent 
change-of-station orders, whichever is earlier. 


Par. 4303-2c Revised 
2. CONDITIONS UNDER WHICH PAYABLE. 


ce. Allowances Upon Departure. The period of entitlement upon departure will 
be the last 10 days preceding the day of departure of the member from his per- 
manent duty station in compliance with permanent change-of-station orders; 
except, when the dependents remain after departure of the member, the period 
will be the last 10 days preceding the day of departure of the dependents or the 
effective date of the permanent change-of-station orders, whichever is earlier. 


Section 303(b) of the Career Compensation Act of 1949, 63 Stat. 
814, 37 U.S.C. 253(b), provides as follows: 

Without regard to the monetary limitations in this chapter, the Secretaries of 
the uniformed services may authorize the payment to members of the uniformed 
services on duty outside the continental United States or in Alaska, whether or 
not in a travel status, of a per diem considering all elements of cost of living 
to members and their dependents, including the cost of quarters, subsistence, and 
other necessary incidental expenses: Provided, That dependents shall not be 
considered in determining per diem allowances for members in a travel status. 
Pursuant thereto, part G, chapter 4 of the Joint Travel Regulations 
sets out the provisions for station allowances for members on per- 
manent duty outside the United States. Paragraph 4301-3a of the 
regulations as presently in effect provides that entitlement to housing 
and cost-of-living allowances begins on the day of arrival of the 
member or his dependents as prescribed in that paragraph. Sub- 
paragraph 4 provides for entitlement to a member with dependents, 
whose dependents arrive at or in the vicinity of the member’s new 
permanent duty station outside the United States prior to the member, 
but on or after the effective date of orders directing permanent change 
of station. Paragraph 4303-2b provides for temporary lodging al- 
lowances commencing under the same conditions as provided for hous- 
ing and cost-of-living allowances, including that provision pertaining 
to advance arrival of dependents. As to the right to such allowances 
upon departure, paragraph 4301-3a provides for termination of hous- 
ing and cost-of-living allowances on the day prior to the day of de- 
parture of the member in all cases, while paragraph 4303-2c permits 
a period of entitlement upon termination of assigned or rented 
quarters, limited to the last ten days preceding the day of departure 
of the member from his permanent duty station in compliance with 
permanent change-of-station orders. 

The term “effective date of orders” is defined in paragraph 3003-1b, 
Joint Travel Regulations, as the date of the member’s relief (detach- 
ment) from the old station, except when orders involve temporary 
duty in one or more places en route to a permanent station in a non- 
restricted area, the effective date, for the purpose of dependents’ travel 
and shipment of household goods, is the date of relief (detachment) 
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from the last temporary duty station plus leave, delay, or additional 
travel time allowed, authorized to be taken after such detachment. 
If such orders involve temporary duty en route to a permanent duty 
station in a restricted area, the effective date is the date of relief from 
the old station plus leave, delay, etc., allowed to be taken prior to the 
member’s reporting to the first temporary duty station. 

We have held that station allowances outside the United States arise 
only by virtue of permanent duty assignment outside continental 
United States or in Alaska. See 38 Comp. Gen. 583 and B-143884, 
dated November 9, 1960. However, paragraph 4301-4, Joint Travel 
Regulations, currently in effect, makes provision for payment of sta- 
tion allowances to members whose dependents arrive at the permanent 
duty station prior to the member, provided the dependents arrive on 
or after the effective date of the change of station orders. In 40 Comp. 
Gen. 271, we held that a Navy member having dependents, who is 
ordered upon permanent change of station to a ship having a home 
port outside the United States and whose dependents arrive at the 
home port prior to the member, but on or after the effective date of 
change-of-station orders, is entitled to station allowance in accordance 
with the provisions of paragraph 4301-4 and also entitled to tempo- 
rary lodging allowance, if otherwise qualified therefor. This allow- 
ance continues even if the member is in receipt of per diem for 
temporary duty en route, except that his right to temporary lodging 
allowance is reduced by that part of the allowance applicable to the 
member himself during the period that he is entitled to travel per 
diem. We believe a similar right may be conferred by regulations to 
provide for the continuation of such station allowances until the 
dependents depart after the member’s departure from the old station, 
but prior to the effective date of the change-of-station orders. It is 
to be understood, however, that under the proposed revision, if the 
member is in a per diem status after his departure from the old station, 
the temporary lodging allowance should be reduced by that part of the 
allowance applicable to the member himself. Accordingly, we have no 
objection to the issuance of the proposed revised paragraphs. 


[B-146493] 


Travel Expenses—Overseas Employees—Home Leave—To Other 
Than Residence 


The mere stopping off of an overseas employee at or near his place of residence 
in the United States incident to a global tour taken during a period of home 
leave may not be regarded as a return to the “place of actual residence for the 
purpose of taking leave” prior to serving another tour of duty overseas to be al- 
lowable travel within the meaning of section 7 of the Administrative Expenses 
Act of 1946, 5 U.S.C. 73b-3, and section 27(b) of Executive Order No. 9805 
which restricts home leave travel to the country, territory or possession in which 
the employee’s residence is located when the employee elects to travel to a place 
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other than his residence, and, therefore, none of the travel expenses incurred in 
connection with the trip may be paid by the Government. 

Travel Expenses—Overseas Employees—Home Leave—Time at or 
Near Residence 


An administrative regulation requiring overseas employees to spend a minimum 
amount of their home leave at their actual place of residence or at a previously 
indicated place within the country, territory, or possession in which their resi- 
dence is located would be in accord with the purpose of the home leave provi- 
sions in section 7 of the Administrative Expenses Act of 1946, 5 U.S.C. 73b-3, 
which is to return overseas employees to their homeland for the purpose of 
taking leave at such location. 


To the Secretary of the Army, August 25, 1961: 

On July 19, 1961, the Under Secretary of the Army requested our 
decision concerning the authorization of reemployment leave travel 
and transportation expenses to locations other than the place of actual 
residence provided the cost does not exceed the cost of round-trip 
travel to the place of actual residence. 

The Under Secretary presents the case of an employee who, upon 
completion of a prescribed tour of duty in Hawaii, executed an agree- 
ment for another tour of duty at the same overseas post. He thus 
was entitled to reemployment leave travel in accordance with the 
provisions of 5 U.S.C. 73b-3, reading in pertinent part as follows: 

* * * That expenses of round trip travel of employee and transportation of 
immediate family but excluding household effects, from their posts of duty 
outsiae the continental United States to the places of actual residence at time of 
appointment or transfer to such overseas post of duty, shall be allowed in the 
case of persons who have satisfactorily completed an agreed period of service 
overseas and are returning to their actual place of residence for the purpose of 
taking leave prior to serving another tour of duty at the same or some other 


overseas post, under 2 new written agreement entered into before departing 
from the overseas post. * * * 


Pursuant to travel orders dated March 24, 1960, authorizing the 
travel from Honolulu, Hawaii, to the continental United States by 
indirect route, but with costs limited to certain direct travel costs, the 
employee departed Honolulu on April 10, 1960, and arrived in New 
York City from London, England, on June 21, 1960. He left New 
York on the same day for Philadelphia, Pennsylvania, and departed 
Philadelphia at 8 a.m. on June 23, 1960, by commercial air transporta- 
tion for San Francisco, California. He departed from San Francisco 
on June 24, 1960, via commercial air and arrived in Honolulu the 
same day. His place of residence at time of hire is shown as Wash- 
ington, D.C. 

You ask three specific questions as follows: 

1. Does the travel performed constitute a “travel tour” within the meaning 
of your decision of 15 August 1957 (37 CG 113) ? 

2. Where it is evident that the primary purpose of the travel is other than 
for a period of leave at place of actual residence or designated alternate loca- 
tion, is reimbursement for travel authorized? In this connection, since one of 
the purposes of reemployment leave travel between oversea tours is to reorient 


the employee in the ideals and customs of the United States, it appears desirable 
to administratively establish a minimum period of leave to be taken in the 
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United States. Decision is also requested, therefore, as to whether there is any 
legal prohibition to the establishment of such a requirement by regulation. 

8. If it is determined that the travel performed under the cited circum- 
stances constituted reemployment leave travel, should reimbursement be effected 
for the cost of Government transportation available but not utilized from 
Hawaii to San Francisco and return in view of the limitation contained in the 
travel orders? 


The provisions of 5 U.S.C. 73b-3, quoted in part above, which is 
the sole statutory authority for allowance of the costs of travel of 
the type here involved, do not specifically authorize payment of an 
employee’s reemployment leave travel expenses except to his place of 
actual residence. The statute is implemented by regulations con- 
tained in section 27(b) of Executive Order No. 9805, as added by 
Bureau of the Budget Circular A-4, May 2, 1955, which permits pay- 
ment of reemployment leave travel and transportation expenses to 
locations other than the place of actual residence but restricts such 
other locations to the country, territory, or possession in which the 
employee’s place of actual residence is located. See 38 Comp. Gen. 
631, and B-133696, September 23, 1957. 

While the above-cited decisions preclude only the allowance of 
travel and transportation expenses to employees who spend their 
entire period of reemployment leave at places outside the country, 
territory, or possession in which their residences are located, the prin- 
ciple that allowable travel, under the statute, is for purposes of 
returning overseas employees to their homeland for the taking of 
leave thereat, reasonably could not be extended to the mere stopping 
off of an employee at or near his place of residence as an incidence of 
a global tour. 

In view of that restriction in the statutory regulation, cited above, 
and the obvious intent of 5 U.S.C. 73b-3, none of the travel expenses 
incurred in connection with the trip in question may be paid by the 
Government. Question 1 and the first part of question 2 are answered 
accordingly. 

Regarding the second part of question 2, we are not aware of any 
legal prohibition against the issuing of an administrative regulation 
requiring overseas employees to spend a minimum amount of their 
reemployment leave at their actual place of residence or at a pre- 
viously indicated place within the country, territory, or possession 
of their residence. 

In view of the above comments, no answer is necessary to the third 
question presented. 


[B-136916] 
Contracts—Data, Rights, Etc.—Use by Government 


Where a negotiated contract under which the Government obtained a contractor’s 
drawings and data was ambiguous because the applicable military specification 
current at the time of submission of the proposal provided that the contract was 
only for the purpose of examination and evaluation of equipment that was de- 
signed and perfected by the contractor, but the contract contained a general 
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provision giving the Government unlimited rights to the drawings and data, the 
intention of the contractor at the time of negotiation that he did not intend 
to give up his right to the drawings and data, together with the meaning the 
contractor attached to the rights clause, should prevail; therefore, an advertised 
procurement using the drawings and data without the express authority and 
consent of the contractor should be canceled. 


Bids—Qualified—Negotiated Contracts 

A reservation in a proposal submitted incident to a negotiated procurement 
limiting the use of the contractor’s data and drawings by the Government does 
not make the offer a qualified bid or make the proposal unacceptable in the 
manner in which a qualification in a bid in response to an advertised competitive 
procurement does. 

To the Secretary of the Air Force, August 28, 1961: 

Reference is made to the protest of AirCraftsmen, Inc., dated 
October 28, 1960, in which it contends that empennage stand drawing 
No. 1001 furnished by AirCraftsmen under negotiated contract No. 
AF 33—(600)-33670 entered into as of August 20, 1956, properly may 
not be used by your Department for the purpose of procuring empen- 
nage stand requirements on an advertised competitive basis. The 
protest originally related to IFB No. 01-601-61-873, issued August 
19, 1960, which was canceled and superseded by IFB No. 01-601-61- 
988, scheduled for opening March 10, 1961. AirCraftsmen renewed 
the protest and the opening date was postponed indefinitely pending 
final determination of the issues presented. As you are aware, Air- 
Craftsmen, Inc., has supplemented this protest by several additional 
letters with accompanying exhibits and affidavits and a Memorandum 
of Points and Authorities submitted April 6, 1961, by its counsel, 
Mr. E. K. Gubin, which have been made available to you for con- 
sideration, and the matter has been the subject of discussion and cor- 
respondence between our respective agencies. 

It is the position of AirCraftsmen that the intended use for which 
the data and drawings were furnished under contract No. 33670 was 
limited to the purposes specified in the military specification referred 
to in Table 102B of the Schedule which embraced engineering evalua- 
tion, maintenance and operation and other related purposes but did 
not include procurement purposes. AirCraftsmen contends that an 
objection was not interposed to the inclusion of clause 38 in the con- 
tract by reason of misleading statements by responsible officials of 
the Air Force during the contract negotiations to the effect that the 
express reservations contained in AirCraftsmen’s proposal would 
make it a qualified bid and that AirCraftsmen’s rights would be 
fully protected by Table 102B. It alleges, however, that Table 102B 
appearing in the contract was not the same as Table 102B set out in 
the request for proposals but had been modified without AirCrafts- 
men’s knowledge or consent. AirCraftsmen also contends that in view 
of the distinct difference between “technical data” and “engineering 
data” and the clash between clause 38 and Table 102B, the contract 
becomes ambiguous, and therefore the intention and rights of the 
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parties under the contract should be determined on the basis of a con- 
sideration of all of the terms of the contract as a whole in the light 
of the conduct of the parties with respect to the making and per- 
formance of the contract and a follow-on production contract showing 
that the Air Force had not obtained unlimited rights to the drawings. 
AirCraftsmen contends further that a determination on such basis 
is not precluded by the contract provisions concerning possible incon- 
sistencies between the general provisions, the schedule and the specifi- 
cation under the general rule of law that contract ambiguities arising 
from such conflict must be resolved against the party who drew the 
contract. 

It is thé position of your Department that the rights with respect 
to the use of the data and drawings procured by the Government 
from AirCraftsmen under contract No. 33670 were established and are 
governed by clause 38 of the “General Provisions” of the contract, 
referred to as the “unlimited rights” clause; that pursuant to this 
clause the contractor granted to the Government the right to reproduce 
and use the drawings for “governmental purposes” without any limi- 
tation or restriction; that the phrase “for governmental purposes” 
included the right to use the drawings for: follow-on procurement of 
empennage stands—the contract “end item”—from such sources as 
the Government might find appropriate. Your Department contends 
that the intended purpose of the military specification was to set forth 
the quality and type of data required and the manner in which the 
drawings were to be prepared; that it was not the intended purpose 
of the military specification to limit or restrict the Government’s 
right to use such data and drawings for any governmental purposes 
they might serve. Your Department urges that in the event of any 
inconsistency between the General Provisions and the military speci- 
fication the General Provisions must be regarded as controlling under 
the terms of the contract so providing and, in summary, that the 
primary question is “What does the contract provide?” 

As aptly pointed out by Mr. Justice Douglas in his opinion delivered 
for the Supreme Court, December 4, 1944, United States v. Standard 
Rice Co., 323 U.S. 106, in general, the United States as a contractor 
must be treated as other contractors under analogous situations and 
when problems of the interpretation of its contracts arise the law of 
contracts governs. See, also, the cases cited in 54 Am. Jur., United 
States, section 68. A cardinal rule of contract construction is that 
the intent and meaning of a contract are not to be determined by the 
consideration of an isolated section or provision thereof, but that 
the contract is to be considered in its entirety, and each provision is 
to be construed in its relationship to other provisions and in the light 
of the general purpose intended to be accomplished by the contracting 
parties. 13 C.J., Contracts, section 486; 17 C.J.S., Contracts, section 
297, and authorities there collected. Among the surrounding circum- 
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stances that may be considered for purposes of interpretation are the 
acts and statements of the parties antecedent to and contemporaneous 
with the making of the contract. 3 Corbin on Contracts, section 543. 
And as stated by the Court of Claims, April 8, 1959, in Bateson-Stolte, 
Ine. v. United States, 145 Ct. Cl. 387, 172 F. Supp. 454, 457, “The 
Government’s status as a sovereign confers upon it no privilege to 
mislead contractors, or to profit from their ignorance.” See, also, 
George H. Whike Construction Co. v. United States, May 1, 1956, 
135 Ct. Cl. 126. Based upon a careful consideration of all the avail- 
able facts and circumstances in this case, as set out below, it is our 
opinion that the Government did not obtain under contract No. 33670 
a license or right to use the AirCraftsmen empennage stand data and 
drawing No. 1001 for competitive procurement purposes and that by 
necessary implication the Government agreed that it would not so use 
such data and drawing. 

Under the provisions of the schedule of contract No. 33670 it was 
provided, in part, as follows: 


Part I--Supplies To Be Furnished 


(a) The Contractor shall furnish and deliver to the Government the following 
article and data at a total price of-.._..----_-------------__------~ $30,086.62: 

Item 1—Fabricate and furnish one (1) Stand, Empennage, Adjustable, Gen- 
eral Purpose, in accordance with the requirements set forth herein and Air 
Craftsmen Drawing #1001, incorporated herein by reference. * * * 


. ” s +. + af * 
Item 2—One (1) set of Drawings in accordance with Table 102B, attached here- 
to and made a part hereof. * * * 


Table 102B incorporated into the schedule by item 2 quoted above 
provided as follows: 


1. The contractor shall furnish complete data in direct reading vandyke form 
of the following: 


a. Numerical indices of drawings and specification data. 

b. Drawings consisting of a main assembly (general arrangement) drawing, 
assembly drawings for each major or minor assembly, specification drawings 
and all subassembly and detail drawings used in the manufacture of the equip- 
ment. Wiring diagrams shall be furnished when electrical circuits are employed. 
The drawings will be prepared in accordance with current issue of Specification 
MIL-D-5028. Manufacturing data shall be complete in all details and adequate 
for use in reproduction of the equipment furnished. 


The current issue of the military specification incorporated into Table 
102B—MIL-D-5028B(ASG) August 20, 1956—(superseding MIL- 
D-5028A (ASG) January 28, 1954, and MIL-D-9281 (USAF) Sep- 
tember 8, 1953)—as stipulated in paragraph 1.1 thereof “covers the 
preparation of manufacturers’ engineering design drawings, as de- 
fined in section 6, and related data lists for production aeronautical 
and associated equipment.” Paragraph 6 of this specification pro- 
vided in part: 


6.1 Intended use.—Drawings and data lists covered by this specification are 
for engineering evaluation of the articles, identification of stock, ordering and 
storing replacement parts, inspection of articles at overhaul, and general main- 
tenance of equipment in service. 
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Clause 38 which was made a part of the “General Provisions” of con- 
tract No. 33670 by clause 40(d), provided as follows: 


88. REPRODUCTION AND USE OF TECHNICAL DATA.—The Contractor 
agrees to and does hereby grant to the Government, to the full extent of the 
Contractor’s right to do so without payment of compensation to others, the right 
to reproduce, use, and disclose for governmental purposes (including the right to 
give to foreign governments for their use as the national interest of the United 
States may demand) all or any part of the reports, drawings, blueprints, data, 
and technical information specified to be delivered by the Contractor to the Gov- 
ernment under this contract; provided, however, that nothing contained in this 
paragraph shall be deemed, directly or by implication, to grant any license under 
any patent now or hereafter issued or to grant any right to reproduce anything 
else called for by this contract. 


The contract also contained the following express stipulations : 


The rights and obligations of the parties to this contract shall be subject to 
and governed by the Schedule and the General Provisions. To the extent of any 
inconsistency between the Schedule or the General Provisions, and any specifica- 
tions or other provisions which are made a part of this contract by reference or 
otherwise, the Schedule and the General Provisions shall control. To the extent 
of any inconsistency between the Schedule and the General Provisions, the 
Schedule shall control. 

The evidence and information of record discloses that AirCrafts- 
men, Inc., has been engaged in the design, development and manufac- 
ture of aircraft ground service equipment since 1948 which culminated 
in the filing of an application September 1, 1955, for a patent on the 
empennage stand covered by AirCraftsmen drawing No. 1001 and the 
granting on March 25, 1958, of a patent thereon. In March 1955 an 
AirCraftsmen No. 1001 empennage stand was assembled and placed 
in operation at West Palm Beach Air Force Base as part of the “Con- 
tractor Furnished” equipment required under its “Service Type” 
contract AF08(612)-242 covering the period December 20, 1954, to 
September 12, 1955. Additional contractor-owned No. 1001 empen- 
nage stands were furnished by AirCraftsmen for the use of its person- 
nel in the performance of four similar “Service Type” contracts at 
West Palm Beach Air Force Base, Florida, for the period September 
12, 1955, to May 31, 1959 (base was deactivated in June 1959), and 
three contracts at Donaldson Air Force Base, South Carolina, for the 
period of July 1, 1958, to June 30, 1961. 

Procurement of AirCraftsmen empennage stands for the Air Force 
was initiated by letter dated July 12, 1955, wherein the Commander of 
the Wright Air Development Center, Wright-Patterson Air Force 
Base, Ohio, advised AirCraftsmen, Inc., that “This Center is now in 
the process of preparing the necessary forms for the purchase of one of 
the adjustable Heavy Transport Empennage Stands developed by 
Air Craftsman for washing C-124 aircraft at Palm Beach Air Force 
Base.” It was stated in this letter that “Upon receipt of this item by 
WADC it will be service tested to determine its functional suitability 
for Air Force use and the feasibility of procuring these stands in 
quantity.” It was also stated that: 
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In order to provide more detailed information in the request for funds for 
this purchase it is requested that the following information be furnished this 
Center without cost or obligation to the government. 

a. Various pictures and sketches of stand showing operating positions of the 
ramps, etc. 

b. Overall dimensions of stand and vertical dimensions of ramps. 

ec. Approximate total weight of the stand. 

d. Information regarding the operation of the ramps and the electrical 
power source ‘ 

e. Information regarding towing the stand. 

f. Demountability and packaging of the stand. 

g. Part number or manufacturer’s title for stand. 

h. Approximate price of the stand on a one article basis. 

i. Any other descriptive material available. 


It was stated further in this letter that it was understood that the 
“Adjustable Heavy Transport Empennage Stand developed by Air- 
Craftsmen is in operation at Palm Beach AFB, Florida.” The ques- 
tion was asked as to whether this stand will “be available in the near 
future for a brief general inspection by WADC personnel” and request 
was made that AirCraftsmen “Please forward the preceding infor- 
mation at your earliest convenience.” 

AirCraftsmen’s response to the WADC request of July 12, 1955, 
was made by letter dated July 20, 1955, to the Commander, Wright 
Air Development Center, furnishing the information requested 
together with two copies of drawing No. 1001, and various photo- 
graphs and sketches all of which were labeled “Patent Pending.” 
This letter also advised the commander of WADC that the stand at 
Palm Beach AFB was in daily use and would be available for a 
general inspection by WADC personnel at his convenience. 

Approximately 9 months after WADC’s request for information 
of July 12, 1955, AirCraftsmen received letter dated May 4, 1956, 
“Subject: Request for Proposal, Purchase Request 19299, Due Date: 
15 May 1956” from Mr. Basil F. Blizzard, Chief, Production Planning 
& Materials Section, Research and Development Branch, Airlines 
Maintenance & Service Contracts Division, Headquarters, Air Ma- 
teriel Command, Wright-Patterson Air Force Base, Ohio. This letter, 
in material part, requested that a proposal be submitted to this Head- 
quarters, Attention: NCPMRP, Mr. H. J. Smith, on subject Purchase 
Request to arrive not later than due date specified in the subject of 
this letter covering the procurement of Items set forth below: 


ITEM QTY DESCRIPTION 


1 l ea Stand, Empennage, Adjustable, General Purpose, in 
accordance with the requirements set forth herein and 
Aircraftsmen Drawing #1001. * * * 


* * * * * * * 
2 1 set Drawings in accordance with Table 102B. * * * 

* * * +. * a“ 4 
3 1 set Complete Design Calculations * * * 


* * * * * * © 
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The contract will include all applicable provisions which are required by 
Federal Law, Executive Order, and Armed Services Procurement Regulations 
together with the following special provisions: 

Paro Forms: 9-4, 9-7, 9-8, 9-10C.2 and 9-12. 

Contractual information will be in accordance with Exhibit MCPMR, attached 
hereto. Compliance with all terms and conditions therein must be indicated in 
proposal. 

The term “negotiation” as used in Exhibit MCPMR herein inclosed shall not 
be interpreted as meaning that bidders will be given the opportunity to revise 
or lower their original bid price or otherwise modify their original proposal. 
Competitive bids are being solicited. Bidders are cautioned to carefully review 
all terms and conditions and specifications of this request for proposal prior to 
submission of bid., The Contracting Officer may consider bidder’s original pro- 
posal as final quotation without extending privilege to modify or revise quotation 
or conduct further negotiations. [Italics supplied.] 

Proposals received are required to document the file and none will be returned. 
The handling of such information will be subject to Title 18, Section 1905, U.S. 
Code Annotated. 


The last sentence of paragraph 1b of Table 102B of the “Request 
for Proposal” contained the following proviso which was omitted 
from Table 102B as it appeared in contract No. 33670: 

* * * provided, however, that nothing contained in this table shall be deemed, 
directly or by implication, to grant any right to reproduce any of the equipment, 
or parts thereof, called for by this contract. 

While the record does not establish when Table 102B was amended, 
under the circumstances of this case it seems clear that the amendment 
was not made with the consent of the contractor. 

The WADC inquiry of July 12, 1955, and AirCraftsmen’s response 
thereto dated July 20, 1955, reflect clearly a desire on the part of the 
Government to obtain an empennage stand for examination and evalu- 
ation purposes only, and the willingness on the part of AirCraftsmen 
to cooperate fully with the procuring officials. Manifestly, the infor- 
mation and data requested by WADC were furnished by AirCrafts- 
men for the limited purpose indicated and for no other. This was 
made clear in AirCraftsmen’s letter to WADC dated May 11, 1956, 
protesting any award under the RFP of May 4, 1956, in which it was 
pointed out that AirCraftsmen’s design rights had been ignored by 
dissemination of its data and drawings under the RFP; that “At no 
time have we granted, consented to, or implied that our drawings, 
specifications or design on the subject empennage stand may be used 
by anyone other than AirCraftsmen, Inc., for the benefit of the 
U.S.A.F. or for any other purpose.” AirCraftsmen summarized its 
position in this letter, as follows: 

It is not our desire that the government pay more than a reasonable and 
just price for the empennage stand, notwithstanding the large development 
costs incurred by AirCraftsmen, Inc. It would not be ethical or proper for the 
government to compel AirCraftsmen, Inc. to bid competitively against a com- 
pany who incurred no development or design costs. Furthermore, neither would 
it be ethical or fair competition for the government to allow a former employee 
of AirCraftsmen, Inc., or a corporation of which he is an officer, to bid com- 
petitively against AirCraftsmen, Inc. when any information they may have 


accumulated as to AirCraftsmen, Inc.’s design was obtained during his gainful 
employment by AirCraftsmen, Inc. We wish to point out herewith that Mr. 
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B. F. Matthews, presently with Aircraft Equipment Company, had access while 
an employee of AirCraftsmen, Inc. to our design projects and aiso that he ac- 
tually had knowledge of our quoted firm price to WADC prior to his departure 
from AirCraftsmen, Inc. 


At a meeting on May 14, 1956, in the office of the contracting officer, 
Mr. Basil F. Blizzard, a proposal dated May 11, 1956, was submitted 
by Mr. M. M. Herring, President, AirCraftsmen, Inc., in material part 
as follows: 


This proposal is not to be considered as a competitive bid against any other 
concern’s bid since the specified design belongs solely to AirCraftsmen, Inc. 
Nor do we grant, directly or by implication, any right to reproduce any of the 
equipment, or parts thereof, or drawings related to same without our specific 
approval in each instance. 

This proposal is, however, based on actual records and previous costs of the 
equipment. 





~ o * * * # a 
We propose: 
ITEM QTY DESCRIPTION PRICE 
1 lea Stand, Empennage, Adjustable, General $29, 561. 62 


Purpose in accordance with AirCrafts- 
men, Inc. Dwg. No. 1001 and specifica- 
tions a, b, c, d, e, f, g and h of the subject 
Request for Proposal. 
2 1 set Drawings in accordance with Table 102B 25. 00 
3 1 set Complete Design Calculations as follows: 1, 000. 00 
a. Total Load Analysis—Combined 
live & Dead loads 
b. Wind Load Analysis 
Total 30, 586. 62 


As verified by AirCraftsmen’s letter dated July 21, 1956, the price 
quoted for item 3 was later reduced to $500 resulting in the total net 
price of $30,086.62 stipulated in the contract schedule. Opposite the 
first paragraph on page 1 of the copy of AirCraftsmen’s proposal sub- 
mitted by your Department appears the handwritten notation “Delete 
see page 2. MMH. May 14, 1956.” At the bottom of page 2 of 
the proposal appears an additional handwritten notation, as follows: 


Note: Para. 2 on page one is deleted. Paros 94 9-7 9-8 9-10C-2 9-12 are 

acceptable. M. )d. Herring. 
Whereas paro 9-8 representing a royalty clause, and paro 9-10C.2 
representing a clause covering authorization and consent of the Gov- 
ernment for the use of patents were excluded from the contract since 
they obviously could have no application, paro 9-4 “Patent Rights,” 
paro 9-7 “Copyright” and paro 9-12 “Reproduction and Use of Tech- 
nical Data” were included as clauses 36, 37 and 38 of the general 
provisions. 

With particular reference to the circumstances under which he made 
the notations on his proposal at the conference of May 14, 1956, Mr. 
M. M. Herring, president of AirCraftsmen, Inc., has submitted an 
aflidavit dated April 4, 1961, which supplements a previous affidavit 
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dated March 8, 1961, corroborated by an affidavit dated March 11, 
1961, by Mr. W. [Walter] H. Jones, a former director and vice presi- 
dent of AirCraftsmen, Inc., who was present at the conference. Mr. 
Herring states in this affidavit in pertinent part as follows: 


I handed the proposal dated May 11, 1956 to Mr. Blizzard and the four of us 
present read over the entire proposal. Mr. Blizzard stated that it seemed to be 
complete and in good order with a few exceptions. 

Mr. Blizzard’s first objection was in reference to page 1, paragraph 2, of the 
covering letter dealing with restrictions. No offense is intended toward Mr. 
Blizzard, but he actually chuckled in a sort of ridiculing manner before he 
stated that this pafagraph would have to be deleted. 

I vehemently objected to the removal of restrictions on the use of our drawings 
and design rights. I said that I had designed and developed this stand in 1954 
and that a patent was then pending since September 1, 1955. I further stated 
that a copy of the patent application with patent drawings was in the WADC 
file. I told Mr. Blizzard that I had no intentions of giving up any design or 
drawing rights. 

* * ~ * . . * 

Mr. Blizzard showed Mr. Jones and myself MCP 71-9, 23 Jan 56—-FP R & D 
entitled “General Provisions Fixed Price Research and Development Contract” 
and stated that it would be included in any contract awarded. I questioned 
Mr. Blizzard as to the applicability of this set of provisions since they apparently 
were intended for contract work wherein research and development work was to 
be performed. I said that there was no research or development work involved 
in this proposed contract. I added further that the stand was designed and 
developed some 2 years ago at no cost whatsoever to the government. Mr. 
Blizzard said he was aware of this fact but that this was a standard set of 
provisions for any WADC contract. 

I glanced over all clauses in this MCP 71-9 seeking out clauses that seemed 
to be contrary to my intentions or at least controversial and requiring an in- 
terpretation or explanation. 

Clause 86. Patent Rights came to my attention. I read this clause over very 
carefully and could do nothing harmful to my intended purpose, i.e., my desire 
to protect my rights. It was my conclusion that the effect this clause would have 
on the proposed contract hinged on the two words, “Subject Invention” and 
since the invention was made and reduced to practice prior to the contract, this 
clause would have no bearing on the contract. I asked Mr. Blizzard how he 
interpreted the clause. He stated that any invention made prior to this time 
would not be classed as a “Subject Invention” under the contract and therefore, 
no rights would be granted to the Government under this clause. 

Clause 38. Reproduction and Use of Technical Data next came in for a brief 
discussion. To me this clause seemed to be ambiguous and conflicting within 
itself but since it was entitled “Reproduction and Use of Technical Data” I was 
not too concerned; however, I did ask Mr. Blizzard what this paragraph 38 
meant. Mr. Blizzard stated it covered handbooks, operating instructions and 
repair manuals if any were required for governmental use. 

I asked Mr. Blizzard to explain fully the governmental use as pertaining to 
drawings and blueprints mentioned in this paragraph. Mr. Blizzard said that I 
had nothing to worry about as this clause referred to drawings and blueprints 
as required in overhaul and repair manuals, etc. 

I was reluctant to give the drawings under any circumstance and both Mr. 
Jones and I questioned Mr. Blizzard as to the reason why the Air Force was 
requiring a set of drawings as complete as Table 102B specifies. Mr. Blizzard 
said the Air Force must have the drawings complete in order to evaluate the 
stand, for maintenance, and repairs if the need arises. Mr. Blizzard further 
stated that this stand is being procured for evaluation only as to any possible use 
it may have to the Air Force and that the Air Force is not buying any design, or 
reproduction rights or patent rights that may be granted me by my pending 
patent application. Mr. Blizzard also said that the drawings to be delivered on 
the contract would be used only by persons in the employ of the government, 

* + * 2 * . * 

We again discussed par. 2, p. 1 in my cover letter. Mr. Blizzard stated that 
before a contract is awarded it must be approved by a committee and he knew 
they would not even consider my bid unless I deleted this paragraph since it 
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would be a qualification to my bid. Mr. Blizzard also stated the deletion would 
not effect the contract since I was afforded full protection under the conditions 
established by Table 102B which would be incorporated in the contract and 
governs the drawings requirement. Mr. Blizzard then read to me par. 1b of 
Table 102B, the last sentence of which contained the proviso mentioned on the 
next page of this affidavit. 

Mr. Blizzard also advised me that my cover letter, p. 2, further tied in ‘lable 
102B with my bid, as that letter stated specifically I was furnishing the draw- 
ings “in accordance with Table 102B.” 

After going over all the periinent clauses and listening to Mr. Blizzard’s 
explanations and interpretations, his conclusions did appear reasonable and 
logical. At any rate, he induced me to delete paragraph 2 of my covering 
letter. This I did with the understanding that the deletion would not effect 
the restriction which I had placed on use of my drawings or designs. 

Approximately four months thereafter I received the contract for my signa- 
ture. I noted the reference to 102B on p. 1b and p. 16 and saw that the table 
itself was attached, but I did not read the table word for word because I had 
no reasons to believe the Air Force would change words in a standard clause 
without first notifying the contractor, particularly when the clause had been 
pointed out as my protection, and its existence used to induce me to delete 
a restrictive paragraph from my covering letter. 

I did not learn that Table 102B, as it appeared in the R.F.P. had been altered 
by deleting the last 33 words, until February 1961, when the Air Force letter 
dated Feb. 16, 1961 was received. 

At that time Mr. Ray and I in going over the Air Force letter suddenly 
found this deletion wherein the following words were deleted “provided, how- 
ever, that nothing contained in this table shall be deemed, directly or by im- 
plication, to grant any right to reproduce any of the equipment, or parts thereof, 
called for by this contract,” and realized for the first time that Table 102h 
had been changed by the Air Force (without notice to me) during the period 
from May to August 1956. It seems to me that when an R.F.P. contains one 
clause which is changed when a contract under that R.F.P. is prepared for 
signature, that the contract page which mentioned that clause, such as p. 16 
of my contract, should bear the statement, “Table 102B as amended.” 


The contracting officer, Mr. Basil F. Blizzard, has also submitted 
an affidavit dated May 12, 1961, in which it is stated: 


THAT, he has read the Government Contract file on contract AF 33(600) 
83670 with Aircraftsmen, Inc. and the two Affidavits filed by Mr. M. M. Herring. 

THAT, so far as he can recollect Mr. Herring did not vehemently object to the 
withdrawal of the paragraph 2 of the letter dated 11 May 1956. 

THAT, the conference at which Mr. Herring withdrew the paragraph and 
affirmatively consented to the “Data” Clause as it appears in the contract 
AF 83(600) 33670 followed immediately upon another conference attended by 
Mr. Herring and Mr. Blizzard with the Chief of the Patents and Royalty Divison 
AFLC, Hq where the matter of Mr. Herring protesting a bid by a competitor 
was fully discussed as weil us the conditions of the RFP which resulted in the 
contract AF 33(600) 33670. 

THAT, Mr. Herring at no time appeared to be in doubt as to the meaning of the 
legal effect of the “Dated” Clause required to be in any resulting contract. 

THAT, the Government desired changes made to the Aircraftsmen Stand 
sufficient to require the insertion of the Patents Rights Clause. 

THAT, to the best of his recollection, Mr. Blizzard did not mislead Mr. Herring 
as to the use to which the drawings will be put. 

THAT, Mr. Blizzard does not recollect ever informing Mr. Herring that the 
Government desired to purchase any patent rights to the Aircraftsmen Stand. 

THAT, Mr. Blizzard cannot recollect ever informing Mr. Herring that only 
Governmeit personnel would use the drawings. Mr. Blizzard having had 
five years’ experience with the Government in a contracting capacity would 
not knowingly make such a false statement. 

THAT, Mr. Blizzard cannot recollect assuring Mr. Herring as to the legal 
effect, if any, of the terms of table 102B. 

THAT, Mr. Blizzard has no recollection of information as to Mr. Herring being 
induced to delete the paragraph 2 of his covering letter by any statements 
other than the mere statements as to the “Data” Clause being a part of the 
contract. 
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From the context of the affidavit by Mr. Herring it is seen that 
sworn statements are made which are corroborated by Mr. Jones 
to the effect that affirmative representations were made by the con- 
tracting officer with respect to the reservation contained in Air- 
Craftsmen’s proposal to induce the deletions noted thereon and the 
inclusion of clause 38 in the contract, together with representations 
concerning the purpose and intent of clause 38 in conjunction with 
Table 102B of the schedule. In contrast, the contracting officer by 
his affidavit, which does not deny the alleged representations, makes 
general statements as to his lack of recollection that Mr. Herring 
was misled as to the intended use of the drawings and as to the 
legal effect of Table 102B “other than the mere statements as to the 
‘Data’ Clause being a part of the contract.” Thus, the narrow ques- 
tion actually presented goes to the making and substance of the 
contract. 

It is amply established by the record that the contract negotiated 
was not for the performance of research and development work by 
AirCraftsmen, Inc. It was a contract for procurement of an em- 
pennage stand which had already been designed and perfected by 
AirCraftsmen, Inc., together with data and drawings required by 
the Government for evaluating the utility and testing the perform- 
ance characteristics of the stand and determining the feasibility of 
procuring it in quantity. AirCraftsmen had a clear legal right to 
limit the use of the data and drawings required and unquestionably 
the reservation contained in its proposal did not render AirCrafts- 
men’s offer a “qualified bid” or make the proposal unacceptable to 
the Government, and the record is devoid of any evidence which 
would warrant considering this procurement as an advertised com- 
petitive transaction. Moreover, it apparently is not contended by 
your Department and nothing has been brought to our attention to 
show that existing statutory and regulatory provisions required the 
inclusion of clause 38 in the contract. However that may be, the 
record fails to show that any consideration was in fact given during 
the negotiations to obtaining “unlimited rights” for the Govern- 
ment in the use of the drawings. The intended use of the drawings 
set out in the military specification here seems entirely consistent 
with the purposes of the procurement stated in the WADC request 
for the proposal and the representations by the contracting officer, 
and we believe the positive statement of the specification should be 
given considerable, if not controlling, weight under the circumstances 
notwithstanding the contract provision concerning the effect to be 
given the schedule, general provisions and specifications in case of 
any inconsistency or conflict between them. Cf. Hollerbach v. United 
States, April 6, 1914, 233 U.S. 165. In fact, it appears that Table 
102B and the military specification were made a part of the sched- 
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ule which the contract provided should control in case of conflict with 
the general provisions. 

Furthermore, the record seems sufficient to establish that the con- 
tracting officer knew that AirCraftsmen did not intend to give up 
its right to retain for itself the use of the drawings for the manu- 
facture of the empennage stands, if required in quantity, and that 
in view of the value obviously placed by AirCraftsmen on its design 
and manufacturing know-how it had no intention of granting “un- 
limited rights” therein to the Government in consideration of the 
payment of $25 which covered merely the cost of duplicating the 
drawings. Under the circumstances, we believe it was the duty of 
the contracting officials, in all fairness, to express their views and 
intentions in clear language if they were different from those of 
AirCraftsmen. This they failed to do and, in this connection, the 
modification of Table 102B without the knowledge and consent of 
AirCraftsmen appears particularly significant. It seems only rea- 
sonable to conclude, therefore, that the meaning AirCraftsmen at- 
tached to the language drafted by the Government is controlling. 
See Aktiebolaget Bofors v. United States, 139 Ct. Cl. 642, 153 F. Supp. 
397, where it was held that in view of the contract negotiations there 
involved the phrase “for the United States use” appearing in a Govern- 
ment contract granting a license to manufacture anti-aircraft guns 
developed by the plaintiff did not include a license to export such 
guns as contended by the Government. Cf. Smith v. Dravo Corp., 
7th C.C.A., April 10, 1953, 203 F. 2d 369, 376, in which the court 
considered a situation where drawings were furnished for the lim- 
ited purpose of enabling defendant to appraise the plaintiff’s prod- 
uct, and Pressed Steel Car Co. v. Standard Steel Car Co., 210 Pa. 
464, 60 A. 4, cited and quoted with approval in the court’s opinion. 

AirCraftsmen, Inc., has pointed out that distinct differences 
which long have existed between types of data and their use have 
been recognized in Government regulatory provisions and publi- 
cations and under contract provisions currently prescribed. As evi- 
denced by the follow-on procurement effected under letter contract 
AF 01(601)-29735, dated March 18, 1960, six empennage stands were 
procured from AirCraftsmen, Inc. The schedule of this contract as 
definitized effective August 17, 1960, expressly provided that the draw- 
ings required were “To be used for maintenance and operation only.” 
However, since drawings had been delivered under contract No. 33670, 
additional drawings were not needed or furnished. The canon of 
contemporaneous and subsequent construction of a contract applies 
not only to individuals but also to governmental agencies. See Volte 
v. Hudson Naw. Co., 16 F. 2d 182, and the authorities in 8 Corbin on 
Contracts; sections 558 and 559. 
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The IFB 06-601-91-988 on which action has been suspended should 
be canceled and data and drawings obtained under contract No. AF 
33 (600)-83670 should not be used for competitive procurement pur- 
poses in the absence of express authority and consent by AirCrafts- 
men. We are so advising AirCraftsmen by transmittal of a copy of 
this determination pursuant to our letter of today, copy enclosed. 

The Senate Select Committee on Small Business is also being simi- 
larly advised, as requested. 


[B-146258] 
Bids—Mistakes—Correction—Evidence of Error 


The correction of a low bid on the non-set-aside portion of a military procure- 
ment based upon an administrative determination that the evidence submitted 
by the bidder, after request for confirmation, together with comments of a 
Government engineer on the mistake, clearly established both the arithmetical 
mistake in a unit price and the amount of the intended bid was a proper exercise 
of administrative authority under paragraph 2—406.3(e) (3) of the Armed Serv- 
ices Procurement Regulation, the weight to be given evidence in support of an 
alleged mistake being a question of fact for consideration by the evaluator of 
the evidence. 


Contracts—Awards—Labor Surplus Areas—Qualification 


Although an invitation for the non-set-aside portion of a military procurement 
required bidders to stipulate the place of manufacture where the work is to 
be performed, under the definition of a labor surplus area concern in paragraph 
1-801.1 of the Armed Services Procurement Regulation, that information alone 
will not necessarily resolve the question of whether more than 50 percent of the 
total costs of manufacture and production will be incurred in the area where 
the bidder’s plant is located within the meaning of the definition, which recog- 
nizes that costs alone may qualify or disqualify a concern as a surplus labor 
area concern, and, therefore, an award for the set-aside portion negotiated on 
the basis of information supplied after opening as to the amount of subcon- 
tracting to be done by the low bidder in a persistent labor surplus area will 
not be questioned. 


Contracts—Specifications—Definiteness Requirement 


Invitations for labor surplus set-asides should contain clear statements as to the 
information which bidders will be required to furnish for determination of 
eligibility as a surplus labor concern, the supporting data, if any, which may 
be required, and whether any or all of the information is to be furnished with 
the invitation and the effect of failure to furnish the information ; however, pend- 
ing the issuance of definite instructions, negotiations for labor surplus set-asides 
under invitations which do not contain specific requirements should be conducted 
on the basis of full information obtained from all eligible, interested bidders 
rather than from only the low bidder on the non-set-aside portion. 

To the Secretary of the Army, August 28, 1961: 

Reference is made to a letter dated July 31, 1961, with enclosures, 
from the Deputy Chief, Contracts Division, Office of the Deputy 
Chief of Staff for Logistics, concerning the protests of Bristol Elec- 
tronics, Inc., and Waterman Products Company, Inc., against the 
award of a contract to Sentinel Electronics, Inc., on the non-set-aside 
portion of invitation for bids No. SC-36-039-61-1079-A8 and against 
a proposed negotiated award of a contract to Sentinel Electronics, 
Inc., on the set-aside portion of the same invitation. 
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Invitation for bids No. SC-36-039-61-1079-A3 was issued on April 
19, 1961, by the U.S. Army Signal Supply Agency, Philadelphia, 
Pennsylvania, for the manufacture of 260 oscilloscopes, delivery f.o.b. 
point of origin. The invitation provided that an additional quantity 
of 262 oscilloscopes had been set aside for award only to one or more 
labor surplus area concerns, and, to a limited extent, to small business 
concerns which do not qualify as labor surplus area concerns. Also, 
the invitation provided that negotiations for the set-aside portion 
would be conducted only with responsible labor surplus area concerns 
(and small business concerns to the extent indicated) who had sub- 
mitted responsive bids on the non-set-aside portion at a unit price 
within 120 percent of the highest award made on the non-set-aside 
portion, in the following order of priority and under the following 
conditions: 

Group 1. Persistent labor surplus area concerns which are also small 
business concerns. 

Group 2. Other persistent labor surplus area concerns. 

Group 3. Substantial labor surplus area concerns which are also 
small business concerns. 

Group 4. Other substantial labor surplus area concerns. 

Group 5. Small business concerns which are not labor surplus area 

concerns. 
Within each of the above groups, negotiations with such concerns 
will be conducted in the order of their bids or proposals on the non-set- 
aside portion, beginning with the lowest responsive bid or proposal. 
The set-aside quantity(s) will be awarded at the highest unit price 
awarded for the non-set-aside portion adjusted to reflect transporta- 
tion and other cost factors which were considered in evaluating bids 
on the non-set-aside portion. When a concern has offered increments 
at different prices, each increment will be considered as a separate bid 
or proposal. The Government reserves the right not to consider token 
bids or other devices designed to secure an unfair advantage over 
other bidders eligible for the set-aside portion. 

A “labor surplus area” is defined on page 10 of the invitation as a 
“geographical area” which at time of award is— 

(i) classified by the Department of Labor as an “Area of Substantial Labor 
Surplus” or “Area of Substantial and Persistent Labor Surplus” and listed as 
such by that Department in conjunction with its bi-monthly publication “Area 
Labor Market Trends ;” or 

(ii) not classified as in (1) above, but which is individually certified as an 
area of persistent or substantial labor surplus by the Department of Labor 
at the request of any prospective contractor. 

(2) Labor surplus area coneern includes— 

(i) persistent labor surplus area concerns which will perform or cause to be 
performed any contracts awarded to them as labor surplus area concerns sub- 
stantially in “Areas of Substantial and Persistent Labor Surplus ;” and 

(ii) substantial labor surplus area concerns which will perform or cause to be 


performed any contracts awarded to them as labor surplus area concerns sub- 
stantially in ‘‘Areas of Substantial Labor Surplus.” 
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Page 16 of the invitation requested bidders to furnish information 
with their bids as to (1) place of manufacture, (2) place of packaging 
and packing, and (3) shipping point. In connection therewith the 
invitation bore a notation that if no insertions were made as to place 
of manufacture, the name and address of the bidder would govern. 

Bids were opened on May 15, 1961. Award of the non-set-aside 
portion of the invitation (260 oscilloscopes) was made on June 20, 
1961, to Sentinel Electronics, Inc. Evaluation of the bids within 120 
percent of the award unit price showed that only two bidders were 
in a persistent labor area (group 1), based upon information contained 
in the bids. These firms were Bristol Electronics, Inc., New Bedford, 
Massachusetts, and The Winslow Company, Asbury Park, New 
Jersey. One bidder, Sentinel Electronics, Inc., Philadelphia, Penn- 
sylvania, was in a substantial labor surplus area. All other bidders 
within the scope of consideration were not in a labor surplus area. 
The Winslow Company advised that they would reduce their price no 
lower than that of the fourth low bidder, Waterman Products Com- 
pany. Bristol advised the contracting officer on June 22, 1961, that 
they would meet the price of Sentinel, the lowest bidder. During 
June 1961, some question arose as to whether Bristol qualified for an 
award and the record shows that the regional office of the Small 
Business Administration in Boston, Massachusetts, anticipated an 
application by Bristol for a certificate of competency. 

On June 21, 22 and 23, 1961, Sentinel submitted evidence that it 
would have facilities available in Gouldsboro, Pennsylvania, and also 
a certification that the location was in a persistent and substantial 
labor surplus area. In addition, the amount of subcontracting indi- 
cated by Sentinel to be performed in persistent labor surplus areas 
clearly showed that more than 50 percent of the supplies would be 
manufactured in those areas. On June 24, 1961, the contracting officer 
requested that the case involving the issuance of a certificate of com- 
petency to Bristol be withdrawn from SBA, since Sentinel had quali- 
fied as a labor surplus facility under the provisions of paragraph 1- 
801.1, Armed Services Procurement Regulation. Thereafter, on 
June 26, 1961, Bristol phoned the contracting officer and stated that it 
would protest the proposed award to Sentinel on the set-aside portion 
of the procurement because it was permitted to be certified as perform- 
ing in a persistent labor surplus area. Also, Bristol protested the cor- 
rection of Sentinel’s bid price prior to award on the non-set-aside 
portion of the procurement. Waterman Products Company, Inc., also 
has protested the correction of the bid price of Sentinel. 

With regard to the protests of Bristol and Waterman against the 
correction of Sentinel’s bid price on the non-set-aside portion of the 
procurement, the record shows that after opening of bids three bid- 
ders, including Sentinel and Bristol, were requested to confirm their 


8 
8 
|. 
ir 


Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 163 


bids. By letter of May 25, 1961, Sentinel alleged that it had made a 
mistake of $100 in addition on page 15 of its worksheets and that, as 
a result of the error, its intended bid price per unit for item 1 should 
have been $785 rather than $685 as originally bid. Sentinel requested 
permission to correct its bid to reflect the intended unit price for item 1 
and submitted photostats of its original worksheets, vendors’ quota- 
tions and price lists to support its claim. After evaluation of the 
evidence submitted, together with comments on the mistake furnished 
Ly a Government engineer, it was concluded that the file clearly and 
convincingly established both the existence of the alleged mistake 
and the amount of the intended bid. Since Sentinel’s bid, as cor- 
rected, was still the lowest bid received, the matter was forwarded to 
the Deputy Chief of Staff for Logistics, Chief, Contracts Division, 
Department of the Army, for determination in accordance with 
ASPR 2-406.3(e) (3). On June 19, 1961, that officer authorized the 
contracting officer to correct Sentinel’s bid. Accordingly, on June 20, 
1961, Sentinel was awarded contract No. DA-36-039-SC-88308 for 
the non-set-aside portion of 260 oscilloscopes at $785 per unit. 

The authority to make corrections such as involved in the instant 
case was granted and is materially consistent with our Office deci- 
sion of June 29, 1954, B-120281. Since the weight to be given evidence 
in support of an alleged mistake is a question of fact to be considered 
by the evaluator of the evidence, we perceive no legal basis for con- 
cluding that the evidence was not sufficiently clear and convincing to 
warrant correction of Sentinel’s bid. Accordingly, we must conclude 
that your Department followed the procurement procedures in this 
regard. 

With regard to the proposed award to Sentinel on the set-aside por- 
tion of the procurement (262 oscilloscopes), Bristol has protested that 
the place of manufacture shown by Sentinel in its bid (Philadelphia) 
must govern the determination of eligibility for negotiation. And 
since the Philadelphia area falls within group 3 of the order of pri- 
ority (substantial labor surplus area), Bristol contends that it is 
entitled to priority for negotiation since its place of manufacture 
shown in its bid (New Bedford, Massachusetts) is in group 1 (per- 
sistent labor surplus area) and since it had submitted a bid within 
120 percent of the highest award price on the non-set-aside portion of 
the procurement. Bristol contends further that Sentinel should not 
be allowed, after opening of bids, to designate Gouldsboro, Pennsy]- 
vania, as its place of manufacture (a persistent labor surplus area) 
since it would give Sentinel, the low bidder, an unfair advantage over 
other bidders. Sentinel contends that it has qualified in accordance 
with ASPR 1-801 in that it intends to produce or manufacture more 
than 50 percent in areas of persistent labor surplus by subcontracting, 
in addition to manufacturing in Gouldsboro, to other companies in 
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areas officially designated as persistent labor surplus areas by the 
Department of Labor. Specifically, ASPR 1-801.1 provides that— 


A concern shall be deemed to perform a contract substantially in “Areas of 
Substantial and Persistent Labor Surplus” if the costs that it incurs on account 
of manufacturing or production (by itself or its subcontractors) in such areas 
amount to more than 50 percent of the contract price. A concern shall be 
deemed to perform a contract substantially in “Areas of Substantial Labor 
Surplus” if the costs that it incurs on account of manufacturing or production 
(by itself or its subcontractors) in such areas or in “Areas of Substantial or 
Persistant Labor Surplus” amount to more than 50 percent of the contract price. 
Example A. ABC Company, manufacturing in a full employment area, 
bids on a contract at $1,000. ABC Company will incur the following 
costs: 


I ainnk tne aaR AEM Mise mea ana $200 
I ic ns en Nad cheat ata sta nigel nn rahi inaii 200 
Purchase of materials from XYZ, which manufactures the materials 

Be SE CII UNO soir seicrrcci nmi ecenstnce cmisnennstn wighdses imme ge mats mmninmeseniseiniecade 510 


ABC Company qualifies as a labor surplus area concern. 

Example B. DEF Company, manufacturing in a labor surplus area, 

bids on a contract at $1,000. DEF Company will incur the following costs: 
NNN AMNION ici aedak nsceitsichneilh ceialissdndaldi sla hAincsliclanbihcesgided Dbthapantc $200 
IG bi etctie cn Kennan degntennitlinnmmpiimtisinenisinumipn ain 200 

Purchase of materials from UVW, which is located in a labor surplus 

area but which merely distributes the materials from stocks on 

hand (the materials having been manufactured by UVW’s 
DREGE)  scnccccomsadkonnn tne anmenminnndiinitinauitinnmtmrnmmmnmaient 550 

DEF Company does not qualify as a labor surplus area concern regard- 

less of whether UVW’s supplier manufactures in a labor surplus area. 

Example C. GHI Company, manufacturing in a labor surplus area, 

bids on a contract at $1,000. GHI Company will incur the following costs: 
SN IN is scicccscniishiictt ec aeasceb da ap ainsi bicentennial tai $230 
I ea ee ceive eee ace eter ee eatin 275 
Purchase of materials from RST, which manufactures the materials 
SR I ree INI OI icc ccinsterihnitiiaisninaein ip eae enenpcitnasinptininencsineee 
GHI Company qualifies as a labor surplus area concern. 

From the above examples, it is obvious that the place at which the 
contractor will itself perform may be wholly immaterial if more than 
50 percent of the total cost of performance will be incurred for sub- 
contracting or purchase of materials or components, The location or 
locations of the sources of such materials or components will, under 
the regulation, determine the status of the prime contractor as a labor 
surplus area concern. 

The invitation in this case required that bidders stipulate in their 
bids the “place of manufacture” where the work is to be performed. 
Under the ASPR definition of a labor surplus area concern which 
will perform (either by itself or others), substantially all the work 
(more than 50 percent of the contract price) in a distressed labor 
area, costs of performance include the amounts incurred “in manu- 
facturing or production.” One of the costs of “production” is the 
cost of purchased materials and the examples given in ASPR recog- 
nize that such costs alone may be sufficient to qualify a firm or dis- 
qualify it as a surplus area concern. Therefore, while it may be 
ascertained from the invitation that a bidder will “perform the work” 
at a plant (place of manufacture), that information alone will not 


necessarily resolve the question whether more than 50 percent of the 
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total costs of manufacture and production will be incurred in the area 
where its plant is located. From the information required by this 
invitation it is not possible to determine, with any degree of certainty, 
whether a bidder is entitled to priority in negotiation by qualifying as 
a labor surplus area concern as defined in ASPR 1-801.1. 

We are of the view that invitations involving labor surplus set- 
asides should contain clear statements as to the information which 
bidders will be required to furnish, the supporting data, if any, 
which may be required, and whether any or all of such information 
is to be furnished with the invitation and the effect of failure to 
furnish it. 

In the circumstances, and in view of the fact that further informa- 
tion would have to be obtained from Bristol in order to ascertain 
whether it would qualify as a persistent labor surplus area concern, 
under ASPR 1-801.1, we would not question an award to Sentinel 
(the low bidder) which may be negotiated on the basis of further 
information furnished by that company after opening of bids. Pend- 
ing the issuance of more adequate forms and more definite instruc- 
tions, we believe that negotiations for labor surplus set-asides offered 
under invitations containing no more specific requirements than those 
considered should be conducted on the basis of full information 
obtained from all eligible interested bidders. 


[B-146295] 


Bids—Mistakes—Correction—Low Bid Displacement 


An error made by a telegraph company in failing to transmit to a contracting 
agency the correct amount of a bid reduction offer which would have made the 
offeror the low bidder is an error made by an independent agent over which the 
bidder does not have any supervisory control so that in such cases where the 
evidence conclusively establishes the correct modification and that the message 
was timely made, the rule against correction of errors when the result is the 
displacement of another bidder is not for application and, therefore, correction 
of the bid is permitted. 


Bids—Late—Telegraphic Modifications 


Evidence which indicates that a late telegram increasing a bid price due to an 
error in a bid estimate was delayed by the telegraph company due to abnormal 
handling at the place where the message was filed and at a transmission point 
substantiates an administrative determination that the telegram was timely 
filed made pursuant to a provision in the invitation permitting consideration of 
late telegraphic modifications where the late receipt is due solely to the delay 
by the telegraph company. 


To the Administrator, Federal Aviation Agency, August 28, 1961: 

This has reference to a letter dated July 12, 1961, with enclosures, 
from your Chief, Materiel Program Division, Aviation Facilities 
Service, relating to the protests to an award to any other bidder made 
by Missile Sites, Inc., and International Builders of Florida, Inc., 
respectively, under Invitation No. 2-61-156, issued by the Federal 
Aviation Agency. 
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The invitation called for bids on a job basis for the construction of 
an Air Route Traffic Control Center Building at Miami, Florida. It 
was issued by the Federal Aviation Agency Southwest Regional Office, 
Fort Worth, Texas, on May 10, 1961. 

At the bid opening 2:00 p.m., Central Standard Time (CST), 
June 23, 1961, the low bid received was from Missile Sites, Inc., at 
$1,700,000. International Builders of Florida, Inc., submitted an 
original bid of $2,000,000 and 7 other bids received ranged from 
$1,949,000 (submitted by Arthur Venneri Company) to $3,000,000. At 
12:54 p.m., CST, June 23, 1961, prior to bid opening, a telegram had 
been received from International Builders. At the bid opening the 
contracting officer while attempting to read the telegraphic amend- 
ment stated that he could not say what effect the amendment would 
have on the original bid as the message was garbled in transmission. 
The telegram was filed at Miami, Florida, at 1:15 p.m., EST (12:15 
p.m. CST), and it read as follows: 


REFERENCE IS MADE TO OUR BID FOR CONSTRUCTION OF AN AIR 
ROUTE TRAFFIC CONTROL CENTER BUILDING DADE COUNTY MIAMI 
FLORIDA PROPOSAL 2-61-156 TO BE OPENED AT 2PM CST JUNE 23, 1961 
LYHHLEZRDEM TOTAL BID $47,000 

A request for clarification was made of Western Union immediately 
after bid opening and at 2:29 p.m., CST, a confirming message was 
received on the FAA printer, in pertinent part as follows: 


* * * DEDUCT FROM TOTAL BID $47,000 


Based on the foregoing clarification, International Builders’ bid was 
shown as $1,953,000 on the original Abstract of Bids. 

Thirty-seven minutes after the 2:00 p.m. bid opening time, a tele- 
gram was received at the FAA message center from Missile Sites, Inc., 
who had submitted the original low bid of $1,700,000. This message 
was filed at Miami, Florida, at 2:20 p.m., EST (forty minutes before 
the 2:00 p.m. CST bid opening at Fort Worth) and it read as follows: 


REFERENCE OUR BID ARTC BUILDING MIAMI FLORIDA PROPOSAL 
2-61-156 ADD 160,000 TO BASE BID ACKNOWLEDGE ADDENDA 1 23 AND 
4 RIDERS 12 AND3 
It is reported that very shortly after receipt of this message, Mr. 
Zarpas of Missile Sites, Inc., telephoned from Miami, Florida, to in- 
quire as to the bid results. He was informed that he was the apparent 
low bidder, but at the time it could not be stated what its bid was since 
the telegram increasing the Missile bid by $160,000 arrived late. 

The Invitation provided that modification by telegraph of bids 
already submitted would be considered and, with respect to late bids, 
that: 

Bids and modifications or withdrawals thereof received at the office designated 
in the invitation for bids after the exact time set for opening of bids will not be 
considered, unless they are received before award and (a) submitted by mail 


(or by telegram, if authorized) and (b) it is determined by the Government 
that late receipt was due solely to either (i) delay in the mails (or by the tele- 
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graph company, if telegraphic bids are authorized) for which the bidder was 
not responsible or (ii) mishandling by the Government after receipt at the 
Government installation. However, a modification which is received from an 
otherwise successful bidder and which makes the terms of the bid more favorable 
to the Government will be considered at any time it is received and may there- 
after be accepted. 


Mr. Zarpas said that the Fort Worth Western Union Office had noti- 
fied him over the telephone that the Missile telegram had already been 
placed on the FAA printer so that he had not considered it necessary 
to send another message over the telephone for transmittal to FAA. 

Soon after the foregoing telephone conversation with Mr. Zarpas 
of Missile, Mr. Dumont of International Builders telephoned to in- 
quire as to the bid results. He was told that since his firm had sub- 
mitted an original bid of $2,000,000, and then only a $47,000 deduction 
by telegraphic modification, its bid of $1,953,000 was not low. Mr. 
Dumont stated that International Builders had reduced its bid in 
the telegram by $147,000, not $47,000, and that this could be con- 
firmed by Western Union. 

The Western Union Office in Fort Worth, Texas, was immediately 
contacted by telephone and requested to furnish information as to 
(1) the timeliness of the message filed by Missile Sites, Inc., and (2) 
the correctness of the figure contained in the message from Inter- 
national Builders of Florida, Inc. In response, the District Manager 
of Western Union at Fort Worth had the following two messages 
transmitted via the FAA teletype: 


1. MIAMI HAS NOW CORRECTED THE AMOUNT IN MESSAGE FILED 
115P EST FROM INTL BUILDERS OF FLA TO READ $147,000 INSTEAD 
OF $47,000. THB ORIGINAL MESSAGE FILED AT 115P EST AT MIAMI 
READS $147,000 AND THE ERROR WAS MADE IN TRANSMISSION. WE 
REGRET THIS ERROR, AS THE SENDER HAD THE CORRECT AMOUNT 
WRITTEN AT $147,000. 

2. WITH REFERENCE TO THE TELEGRAM WUE117 FROM FRED KAPD- 
LAN MISSILE SITES INC FILED AT MIAMI FLORIDA EST, IT HAS BEEN 
DEVELOPED THAT THE MESSAGE WAS DELAYED IN MIAMI OFFICE 
UNTIL 242 EST BEFORE BEING TRANSMITTED. IT WAS RECEIVED 
FORT WORTH 212P CST AND SENT YOU AT 237P CST. THIS IS AB- 
NORMAL HANDLING BOTH AT MIAMI AND FORT WORTH AND UNDER 
NORMAL CIRCUMSTANCES SHOULD HAVE BEEN SENT YOU BY 200P 
CST. MR. KAPLAN CALLED US LONG DISTANCE APPROXIMATELY 
145P TO SEE IF THE MESSAGE HAD BEEN TRANSMITTED TO F.A.A. 
AND THE GIRL HANDLING THE MATTER TOLD HIM IT HAD ALREADY 
BEEN SENT TO THE F.A.A. HOWEVER, SHE HAD THE WRONG MES- 
SAGE WHEN THIS INFORMATION WAS GIVEN TO MR. KAPLAN. 


We are thus presented with two questions: first, whether Inter- 
national Builders’ bid may be considered as $1,853,000, and second, 
whether Missile Sites’ bid should be considered as $1,700,000 or as 
$1,860,000. 

We will consider first the bid of International Builders. The tele- 
gram reducing its bid was filed with Western Union in Miami 1 hour 
and 45 minutes before bid opening. Western Union purportedly 
delivered this telegram to FAA 39 minutes later, which was 66 
minutes before bid opening, but the message delivered was garbled 
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and was not that given to it in Miami. Immediately after bid open- 
ing the contracting officer asked Western Union to verify the garbled 
message and it was clarified by Western Union to state a deduction of 
$47,000 from International Builders’ bid. Subsequently, upon further 
inquiry by FAA, Western Union notified the contracting office that 
the original message filed for transmission by International Builders 
at Miami stated a deduction of $147,000 and that an error in trans- 
mission had occurred. 

The basic question, it seems to us, is whether or not correction of 
the telegraphic modification received prior to bid opening from In- 
ternational Builders should be permitted. The general rule, as stated 
at 37 Comp. Gen. 210, 212, is that correction of a bid should not be 
permitted if the result is displacement of another bid, unless the 
correct bid is substantially ascertainable from the bid as made. How- 
ever, in that and similar cases the error involved was one which was 
made by the bidder himself. Here the error was made by the telegraph 
company. The weight of authority seems to support the view that 
Western Union is an independent contractor, or at most an agent 
whose authority to bind the sendor is limited to transmission of the 
message actually given it. Western Union Telegraph Co. v. Cowin 
& Co., 20 F. 2d 103; see also annotation at 42 A.L.R, 293. 

This being so, should the general rule against correction of error 
which would result in displacement of another bidder apply in a 
situation where the error has been made, not by the bidder himself, 
but by a limited agent whose errors are not binding on the bidder. 
There is, perhaps, an intrinsic undesirability in the use of such a 
limited agent for the purpose of submitting either bids or modifica- 
tions thereof on formally advertised procurements, since neither the 
Government nor other bidders can be sure after bids are opened that 
a bid submitted by a limited agent is in fact an offer which will be 
binding if accepted. However, the submission of offers by telegram 
is generally accepted in the business world today, and the invitation 
in this case specifically authorized telegraphic modification of bids. 

It has been suggested that the International Builders telegram 
should be considered as a late telegraphic bid modification, in which 
case the rule against displacement corrections would not apply. We 
do not believe the invitation provision permitting. consideration of 
late telegraphic modifications where late receipt is “due solely to * * * 
delay * * * by the telegraph company * * * for which the bidder 
was not responsible” was intended to apply to a situation such as 
that in the present case. In the usual case of a “late” modification, 
the actual correct modification is en route to the contracting office 
at the time of bid opening, and it will eventually arrive. In the case 
of error in a telegram, delivery of the supposed message has been 
made and unless inquiry is made by someone no further communica- 
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tion will be delivered. For example, in the instant case, assuming 
the International Builders telegram first delivered had clearly stated 
a deduction of $47,000, and assuming further that the International 
bid was low by reason of that deduction, the contracting office never 
would have received the “late” correct modification unless Interna- 
tional had requested it from Western Union. In the present case 
Western Union did not “delay” in delivering the message but it failed 
to deliver the correct message. In our opinion, the invitation provi- 
sion is intended to apply only where there is “delay” in delivery of 
any message at all by Western Union, and not to a situation where 
both a timely message and a late message are received, the latter only 
because of an error in the message first delivered. We believe we 
must, therefore, decide whether or not the general rule against dis- 
placement correction applies to the present situation. 

While not specifically stated in 37 Comp. Gen. 210, one of the under- 
lying reasons for the rule against displacement corrections is the 
necessity for resort to extraneous evidence which has been prepared 
ky the bidder or his estimators and which was subject to the bidder’s 
supervision. Correction in such cases results in overlooking or for- 
giving the bidder’s own carelessness to the disadvantage of other more 
careful bidders. In the present case this is not the situation. The 
error was made by an independent agency over which the bidder exer- 
cised no supervisory control. The evidence as to the correct modifi- 
cation demonstrates conclusively that it was made timely and that it 
was a deduction of $147,000. We believe in such circumstances the 
rule against displacement corrections should not apply, and that cor- 
rection of International Builders’ bid to $1,853,000 should be 
permitted. 

This leaves the question whether Missile Sites would be obligated 
to perform upon acceptance of its bid of $1,700,000 if its telegraphic 
modification be considered inexcusably late. While there is some 
doubt as to the timeliness of filing of the modification, the evidence 
submitted is such that we are not disposed in this instance to question 
the propriety of the administrative determination that it was timely 
filed. This conclusion is further supported by informal advice from 
counsel for Missile Sites that the price increase stated by the modifi- 
cation was necessitated by an error in its bid estimate. 

Accordingly, it is our opinion that the bid of Missile Sites should 
be evaluated at $1,860,000 and that of International Builders at 
$1,853,000. 


[B-146569] 


Contracts—Modification—Consideration 


Although the United States is not legally liable for defects in construction of a 
water and sewer project which was conveyed without warranty to the City of 
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Kodiak, Alaska, the similarity between this situation and cases in which vendors 
who constructed houses for purchasers were held liable under implied warranty 
for latent defects in the houses creates doubt as to disposition by a court of a 
damage claim by the City of Kodiak against the Government, and in light of 
such doubt a waiver by the City of all claims against the Government for defects 
in construction is a real benefit to be regarded as consideration for the amend- 
ment of the repayment agreement to extend the time for repayment without any 
reduction of the principal indebtedness provided an administrative determina- 
tion of advantage to the Government is made. 


To the Secretary of the Interior, August 29, 1961: 

By letter of July 31, 1961, the Director, Office of Territories, De- 
partment of the Interior, requested our approval of a proposal to 
change the period of repayment and revise the schedule of payments 
on a debt incurred by the City of Kodiak, Alaska, under the Alaska 
Public Works Act, 63 Stat. 627, 48 U.S.C. 486. From information 
contained in his letter and the enclosures thereto the pertinent facts 
in the matter may be summarized as follows: 

The City of Kodiak in 1950 requested the Government to provide 
it, under the provisions of the Alaska Public Works Act, certain facili- 
ties—including two dams—consisting of improvements and additions 
tc its water supply and distribution system. The initial project was 
expanded to include extensions of the City’s sewer system and by 
Supplemental Agreement No. 2, dated August 20, 1954, to the initial 
contract, No. It-129, the total project cost was stipulated at $1,554,100 
of which the City was to reimburse the Government $777,050 as the 
purchase price of the facilities constructed, pursuant to provisions of 
the act. A portion of the purchase price of the project was to be 
paid in cash at the time of its transfer to the City and the remainder 
was to be paid in annual installments as evidenced by general obli- 
gation bonds delivered to the United States at the time of transfer. 

The water and sewer systems were deeded to the City by instrument 
dated July 16, 1956; and the City paid the United States $27,050 in 
cash obligating itself to pay the remaining $750,000 in annual install- 
ments beginning September 1, 1957, in accordance with the provisions 
of its authorized bonds delivered to the United States. The bonds 
were general obligations of the City of Kodiak, payable as to both 
principal and interest from the levy of ad valorem taxes and from 
such special funds and revenues as might be made available. The City 
further obligated itself to levy taxes annually in an amount sufficient 
to pay the principal and interest on the bonds as due, in the event of 
any deficiency in amounts otherwise available. A special fund known 
as the “Water and Sewer Utility Fund” was created and administered 
by the City Council of the City of Kodiak, into which gross receipts 
of both the water and sewer systems are deposited and from which 
all operating and maintenance expenses are paid and debt service 
disbursed. The bonds are due and payable as follows: $25,000 on 
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September 1, 1957, and the same amount annually thereafter through 
September 1, 1960; $30,000 annually from September 1, 1961, through 
September 1, 1964; $40,000 annually from September 1, 1965, through 
September 1, 1971; and $50,000 annually from September 1, 1972, 
through September 1, 1976. Interest on the bonds is at the rate of 2 
percent simple interest per annum payable semiannually. Also, 
Article 6 of Supplemental Agreement No. 1, as incorporated by 
Article 3 of Supplemental Agreement No. 2, provides that in the event 
of default of these payment provisions, the United States may, at its 
option, declare the unpaid balance immediately due and payable and 
that any sums not paid when due shall bear simple interest at the rate 
of + percent per annum from the due date to date of payment. 

After acceptance of the project by the City, and of a subsequently 
authorized project to increase the height of the dams, it developed that 
one of the dams was in need of repair work, due ostensibly to faulty 
construction in the first instance. The City Council states that the 
citizens of Kodiak suffered serious water shortages due to failure of 
one of the project dams; that considerable expense was incurred in 
rectifying certain construction mistakes; that considerable expense is 
anticipated in rectifying other known and presently unknown faults 
such as extreme leakage with resulting glaciation; and that the useful 
life expectancy of the project is seriously shortened due to faulty con- 
struction. For these reasons the City feels that some adjustment in 
its payment obligations is warranted. The City points out that 
$28,494 was spent in 1960 making repairs and improvements which 
should not have been necessary and that while $10,000 of this sum was 
received from the State of Alaska as a disaster grant and $2,375 from 
Alaska Public Works under a change order, there remains $16,119 of 
excess expenditures over what should normally have been required. 
This excess expenditure has reduced the City’s Water and Sewer 
Utility Fund operating surplus to $14,000, which is not enough to meet 
debt service obligations. 

After considering the City’s position, the Office of Territories wnder- 
took negotiations with officials of the City on the basis that while it 
could not properly forgive any part of its indebtedness, it might grant 
an extension of the repayment period previously agreed upon. Such 
negotiations have been concluded and there are now submitted drafts 
of the tentative arrangements reached, for the approval of this Office 
prior to execution of the various documents involved. 

Essentially, the tentative arrangements provide that in considera- 
tion of the City of Kodiak renouncing any and all claims it now has 
or in the future might have against the United States on account of 
any defect in the project in question, the United States agrees to an 
extension of the City’s bended indebtedness to the United States—the 
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purchaser to pay the unpaid purchase price of $629,000 at the rate of 
$5,000 annually from September 1, 1961, through September 1, 1964; 
$20,000 from September 1, 1965, through September 1, 1968; $25,000 
from September 1, 1969, through September 1, 1976; $30,000 from 
September 1, 1977, through September 1, 1981; $85,000 from 
September 1, 1982, through September 1, 1985; and $39,000 on Sep- 
tember 1, 1986. All other terms of the agreement of August 20, 1954, 
are retained. It is stated that it is the belief of the Office of Territories 
that the City’s proposal is acceptable and should be accepted by the 
United States. 

Under the agreement sought to be amended, the United States has 
the right to payment of the full indebtedness upon default in payment 
of any amount due, and any amount not paid when due bears interest 
at 4 percent. Moreover, under the initial agreement the City pledges 
itself to levy taxes annually in an amount sufficient to assure funds 
for the payment of principal and interest as they become due. The 
basic questions for determination, therefore, are whether the Office of 
Territories is authorized : (1) to release the City from its obligation to 
obtain funds to meet its payments, and (2) to forego the Government’s 
right to immediate payment of the City’s full indebtedness and in- 
terest thereon at 4 percent in the event the City fails to keep its pledge 
to levy any taxes for required funds. 

It is, of course, a well-established rule that no officer of the Govern- 
ment has authority to waive contractual rights which have accrued to 
the United States, or to modify existing contracts without a compen- 
sating benefit to the United States. 20 Comp. Gen. 448, 450; 18 7d. 114, 
116. Does the City’s forebearance to assert any claim against the 
United States on account of alleged defects in the project constitute 
such a benefit ? 

The deed of conveyance under which the project was transferred to 
the City of Kodiak recites that the United States: 


* * * does hereby grant, bargain, sell and convey unto the purchaser, without 
warranty, either express or implied, all right, title and interest of the United 
States in and to the project * * * [Italics supplied.] 


The transfer is premised, as further stipulated in the deed, upon the 
project having been completed to the satisfaction of the United States 
and the purchaser. Also, the bond ordinance authorizing the City of 
Kodiak to accept the deed specifically approves the project as to con- 
struction. In addition, these stipulations were made with respect to 
transfer of the project increasing the height of the dams. There is 
no evidence or allegation that there was any fraud, misrepresentation, 
deceit. or concealment of material facts on the part of Government 
representatives nor any such gross error of judgment as to impute an 
attempt to defraud. It would appear, therefore, on the basis of the 
present record, that the United States is under no legal obligation with 
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respect to any defects in construction which might be discovered. 
Ordinarily, there can be no implied warranties in sales of real estate. 
4 Williston on Contracts § 926. And if the United States is not liable 
to the City of Kodiak under claims for defects in construction, it would 
seem to follow that the City’s forebearance to assert such claims does 
not confer any real benefit upon the Government. 

However, it has been held that where vendors agreed to build a 
dwelling house for purchasers and title to the completed house was 
conveyed by the vendors to the purchasers, the purchasers were not 
precluded from showing a failure of consideration under an implied 
warranty that the house would be free from latent defects in con- 
struction. See 7'riplett v. Ostroski, 145 N.E. 2d 209; and Hoye v. 
Century Builders, 329 P. 2d 474. In the instant case the Govern- 
ment agreed to build a water and sewer project for the City of 
Kodiak, and there does not appear to be any question but that in 
certain respects it was improperly constructed. While the detailed 
facts in this case can be distinguished from those in the cases cited, 
they are sufficiently similar to allow the conclusion that there is doubt 
as to how a court would dispose of a claim for damages by the City 
against the Government. In light of such doubt, it cannot be said that 
the Government will not benefit from a waiver by the City of Kodiak 
of all claims it may have against the United States for defects in the 
construction of the project. Furthermore, the proposed amendments 
do not forgive any part of the City’s principal indebtedness but merely 
extend the period over which such indebtedness will be repaid. 

Accordingly, if it is administratively determined to be to the Gov- 
ernment’s advantage, this Office will not object, so far as concerns 
the questions herein considered, to execution of the documents trans- 
mitted with the Director’s letter. 


[B-140799] 


Pay—Aviation Duty—Incapacity Period—Flight Pay Entitlement 


A regulation that would authorize payment of flight pay to those members of the 
uniformed services for whom flight requirements have been suspended pursuant 
to section 614, Department of Defense Appropriation Act, 1962, 75 Stat. 378, and 
who become incapacitated for flying duty as the result of an aviation accident, 
for a “free entitlement” period of 3 months commencing the first of the 
month following the month in which the incapacity occurs would be proper, 
such “free entitlement” period approximating a similar period in section 10 of 
Executive Order No, 10152 applicable to members who are obligated to meet 
flight requirements. 


Pay—Aviation Duty—Incapacity Period—Flight Pay Entitlement 


Members of the uniformed services who are suspended from flight require- 
ments under section 614, Department of Defense Appropriation Act, 1962, 75 
Stat. 378, and who become incapacitated for flying duty as the result of an 
aviation accident may be authorized by regulation to receive flight pay for an 
additional 3-month period, immediately following a 3-month “free entitle- 
ment” period, provided that prior to the expiration of such second 3-month 
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period the members become available for and are physically requalified for 
flying duty and provided that the right to flight pay for any part of the second 
3-month period shall be lost when such members remain incapacitated at the 
expiration of the 6-month period. 39 Comp. Gen. 604, modified. 
Pay—Aviation Duty—Incapacity Period—Flight Pay Entitlement 


Members of the uniformed services who are suspended from flight requirements 
under section 614, Department of Defense Appropriation Act, 1962, 75 Stat. 378, 
and who become incapacitated for flying duty as a result of a nonaviation ac- 
cident may be authorized by regulation to receive flight pay for a 3-month grace 
period provided that such members become available for and are physically 
requalified for flying duty prior to the expiration of the 3-month period and 
provided that the ‘right to flight pay for any part of such period shall be lost 
when such members remain incapacitated at the expiration of such period. 


To the Secretary of Defense, August 31, 1961: 


Reference is made to letter of August 3, 1961, from the Assistant 
Secretary of Defense (Comptroller) requesting decision whether there 
is any objection to the issuance of proposed regulations set forth and 
discussed in Committee Action No. 291 of the Military Pay and 
Allowance Committee, Department of Defense. It appears that the 
proposed regulations are intended to implement statutory provisions 
such as those contained in section 514 of the Department of Defense 
Appropriation Act, 1961, 74 Stat. 338, 352. 

Section 514 reads as follows: 


Notwithstanding any other provision of law, Executive order, or regulation, 
no part of the appropriations in this Act shall be available for any expense- 
of operating aircraft under the jurisdiction of the Armed Forces for the pur- 
pose of proficiency flying except in accordance with the regulations issued by the 
Secretaries of the Departments concerned and approved by the Secretary of 
Defense which shall establish proficiency standards and maximum and minimum 
flying hours for this purpose: Provided, That without regard to any provision of 
law or Executive order prescribing minimum flight requirements, such regula- 
tions may provide for the payment of flight pay at the rates prescribed in section 
204(b) of the Career Compensation Act of 1949 (63 Stat. 802) as amended, to 
certain members of the Armed Forces otherwise entitled to receive flight pay 
during the current fiscal year (1) who have held aeronautical ratings or desig- 
nations for not less than twenty years, or (2) whose particular assignment out- 
side the United States or in Alaska makes it impractical to participate in regular 
aerial flights. 


An almost identical section was contained in the Department of De- 
fense Appropriation Act, 1954, 67 Stat. 336, 354. Every annual ap- 
propriation act for that Department since that time has included such 
a section, including that for the fiscal year 1962. See section 614, 
Public Law 87-144, August 17, 1961, 75 Stat. 378. 

Section 204 of the Career Compensation Act of 1949, as amended, 
27 U.S.C. 235, authorizes, subject to such regulations as may be pre- 
scribed by the President, the payment to certain members of the uni- 
formed services of incentive pay for the performance of specified 
hazardous duties, including duty involving frequent and regular par- 
ticipation in aerial flights. Regulations promulgated pursuant to the 
authority of section 204 are contained in Executive Order No. 10152, 
August 17, 1950. Section 4 of that Executive order provides, in perti- 
vent part, that 
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Under such regulations as the Secretary concerned may prescribe, members 
who are required by competent orders to participate frequently and regularly 
in aerial flights, other than glider flights, shall be required to meet the following 
minimum flight requirements, except as otherwise provided in section 10 hereof, 
in order to be entitled to receive pay for the performance of hazardous duty. 

(a) Minimum flight requirements for members on active duty who may 
qualify for incentive pay under the provisions of section 204 of the Career Com- 
pensation Act of 1949; 

(1) During one calendar month: 4 hours of aerial flight. 

(2) During any two consecutive calendar months when the requirements of 
subdivision (1) above have not been met: 8 hours of aerial flight. 

(3) During any three consecutive calendar months when the requirements 
of subdivision (2) above have not been met: 12 hours of aerial flight. 


Section 5 of the Executive order provides that— 


Members shall not be entitled to receive incentive pay for participation in 
aerial flights for any period while suspended from such participation, unless 
such suspension is subsequently removed and the minimum flight requirements 
prescribed in section 4 hereof have been complied with, except as otherwise 
provided in section 10 hereof. 


Section 10 of the Executive order reads as follows: 


Any member who is required by competent orders to perform hazardous duty 
and who becomes injured or otherwise incapacitated as a result of the perform- 
ance of such duty, by aviation accident or otherwise, shall be deemed to have 
fulfilled all of the requirements for the performance of hazardous duty during 
such incapacity for a period not to exceed three months following the date as of 
which such incapacity is determined by the appropriate medical authority. 


The proposed regulations are as follows: 


a. Any member, for whom the flight requirements have been suspended, who 
becomes injured or otherwise incapacitated as a resuit of the performance of 
hazardous duty to which ordered, shall be entitled to receive incentive pay for 
a three month “free entitlement” period authorized by Section 10 of Executive 
Order 10152 commencing on the first of the month following the month in which 
the incapacity occurred. In addition, such members may be entitled to receive 
incentive pay for an additional 3-month period, the normal 3-month grace period 
authorized by Section 4 of Executive Order 10152, commencing on the date 
subsequent to the date on which the first 3-month “free entitlement” period 
expired, provided such member becomes available for and is physically requali- 
fied for flying duty prior to the expiration of the second three month period. The 
right to incentive pay for any part of the second three month period is lost when 
such members remain incapacitated at the expiration of the six months period. 

b. Any member for whom flight requirements have been suspended, who is 
incapacitated for any reason, other than as a result of performance of hazardous 
duty to which ordered, shall be entitled to receive incentive pay to which other- 
wise entitled during the 3-month grace period, authorized by Section 4 of Ex- 
ecutive Order 10152, provided that the member becomes available for and is 
physically requalified for flying duty prior to the expiration of this three month 
period. The right to incentive pay for any part of this 3-month period is lost 
when such member remains incapacitated at the expiration of the three months 
period. The 3-month grace period, herein concerned, shall be deemed to commence 
on the first day of the month following the month in which the incapacity 
eccurred. 


Paragraph “a” of the proposed regulations pertains to members, 
covered by section 614 of the appropriation act for 1962, who become 
injured or otherwise incapacitated as a result of the performance of 
hazardous duty to which ordered. The first part of that paragraph 
would provide that such members shall be entitled to receive incentive 
pay for a 3-month “free entitlement” period authorized by section 10 
of Executive Order No. 10152, commencing on the first of the month 
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following the month in which the incapacity occurred. The second 
part of that paragraph would provide that such members may also 
be entitled to receive incentive pay for an additional 3-month period, 
designated as “the normal 3-month grace period authorized by section 
4 of Executive Order No. 10152,” if such members become available 
for and are physically requalified for flying duty prior to the expira- 
tion of such second 3-month period. That part of paragraph “a” 
would further provide, however, that the right to incentive pay for 
any part of the second 3-month period shall be lost when such members 
remain incapacitated at the expiration of the 6-month period. 

Paragraph “b” of the proposed regulations pertains to members 
covered by section 614, who are incapacitated for any reason other 
than as a result of performance of hazardous duty to which ordered, 
and would provide that such members shall be entitled to receive 
incentive pay to which otherwise entitled during a 3-month period, 
designated as the 3-month grace period “authorized by section 4 of 
Executive Order No. 10152,” if such members become available for 
and are physically requalified for flying duty prior to the expiration 
of such 3-month period. That paragraph would further provide, 
however, that the right to incentive pay for any part of such 3-month 
period shall be lost when such members remain incapacitated at the 
expiration of that period. The provisions contained in paragraph 
“b” are, therefore, similar in many respects to the provisions contained 
in the second part of paragraph “a.” 

In the situation contemplated by the first part of paragraph “a” 
of the proposed regulations, the members involved would be entitled 
to flight pay for three months following the month in which the in- 
capacity occurred. Such period approximates that contemplated by 
section 10 of Executive Order No. 10152. We find no objections to 
the proposed regulations contained in that part of paragraph “a.” 
Nor do we find any objections to the proposed regulations contained 
in the second part of that paragraph or in paragraph “b.” Section 
614 of the Department of Defense Appropriation Act, 1962, does not 
affect Executive Order No. 10152 except to the extent that certain 
members may become entitled to flight pay without meeting the flight 
requirements prescribed therein and it appears that the proposed regu- 
lations would not affect in any other way the operation of that Execu- 
tive order. It further appears that such members would be available 
for flight duty, if and when such duty might be required, to an extent 
comparable to that which would exist in similar situations involving 
members who are obligated to meet flight requirements, 

To the extent that anything said in our decision of February 25, 
1960, 839 Comp. Gen. 604, is in conflict with the views expressed herein, 
that decision will no longer be followed. 


rover 
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Contracts—Negotiation—Administrative Determination 


The negotiation of a contract by the Smithsonian Institution for the installation 
of a radio lecture system in several museum galleries with one of several sup- 
pliers whose system and technical capabilities were determined to be the best 
for the purpose based on actual demonstration and trial of equipment of all the 
offerors will not be considered contrary to law or regulation, the installation of 
the equipment having a direct and specific relationship to the furtherance of 
the purposes and objectives of the Smithsonian—the increase and diffusion of 
knowledge—as provided in the act of August 10, 1846, 20 U.S.C. 41, rather than 
to merely administrative or housekeeping functions of the Smithsonian similar 
to those of other Government agencies. 


To the Secretary, Smithsonian Institution, September 1, 1961: 

Your letter dated May 3, 1961, advises that the Institution plans 
an initial installation of a radio lecture system in five galleries of the 
Museum of Natural History, with subsequent expansions to include 
30 galleries. To assess the advantages of operation, maintenance, in- 
stallation and general quality of the various radio lecture systems 
available, five suppliers were invited to install and demonstrate their 
products in selected galleries of the museum, and four such installa- 
tions were made for trial periods. As a result of these demonstrations 
you have concluded that the experience and capability of the installer 
is equal in importance to the kind of equipment used and that specifica- 
tions to assure the successful performance of the system would be 
based in large measure on the capability and experience of the installer. 

For these reasons you state the belief that competition under normal 
bidding procedures cannot be expected to produce the quality of per- 
formance required for the system, but that on the basis of the trial 
demonstrations a contract should be negotiated for the installation, 
and you inquire whether the trials may be considered to constitute 
competition within the meaning and intent of applicable regulations. 

In a separate decision to you of this date (B-145878) we had occa- 
sion to consider the unique character and status of the Smithsonian 
Institution and concluded that the discretionary powers of the Board 
of Regents with respect to the management and control of the build- 
ings of the Institution are not subject to the statutes generally applica- 
ble to Government buildings. It would appear that the proposed radio 
lecture system is directly related to and in aid of the presentation of 
the museum exhibits to the public and, therefore, involves the exercise 
of the primary trust functions of the Institution—namely, “the in- 
crease and diffusion of knowledge among men.” Act of August 10, 
1846, 20 U.S.C. 41. In view thereof we believe that the determina- 
tion of the means and the selection of the contractor to be employed 
would be clearly within the discretion of the Regents, if the installa- 
tion were to be charged to the income from the trust funds of the 
Institution. 
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However, it is understood that the cost of the lecture system is 
to be charged to funds appropriated by the Congress and, in the 
absence of any contrary provision in the appropriation act, we must 
assume that it was not intended by the Congress that such funds 
should be expended without regard to the general provisions of law 
governing the disposition of Government funds. 

It is understood that your desire to negotiate a contract is based 
upon the conclusion, resulting from the trial demonstrations, that the 
technical abilities.and skills of one of the potential sources, in con- 
junction with the particular equipment used by it, are so far superior 
to those demonstrated by the others that only by employment of 
that source can the most desirable and effective results be obtained. 
While this Office has frequently held that under the statutes govern- 
ing Government procurement generally, appropriated funds are 
available for expenditure only to the extent necessary to meet the 
actual needs of the Government service, we also have recognized that 
the purchasing agencies have the right to determine the needs of the 
service and their determinations made in good faith and on reasonable 
grounds are not ordinarily questioned. If needs can be adequately sup- 
plied only by one source, advertising for bids will serve no useful 
purpose, and this is an exception to the advertising requirements of 
section 3709 of the Revised Statutes (41 U.S.C. 5) and of section 
302(c) of the Federal Property and Administrative Services Act 
of 1949 (41 U.S.C. 252(c)). 

The procedure followed in this instance is similar to that approved 
by our Office in a decision to one of your predecessors, A-45491, 
November 22, 1932, in connection with the award of contracts for 
the execution of paintings for an exhibit at the Chicago Century of 
Progress Exposition. Considering that precedent and also the fact 
that the contemplated radio lecture system has direct and specific 
relationship to the furtherance of the purposes and objectives of the 
Smithsonian rather than to merely administrative or housekeeping 
functions which would be the same as those of any other Govern- 
ment instrumentality, we conclude that the proposed negotiation of 
a contract with the offeror whose system and technical capabilities 
have been determined by you to be best qualified to accomplish your 
purpose will not be considered contrary to any pertinent law or 
regulation. 


[ B-146224 J 
Set-Off—Compensation, Etc., Due Civilian Employees—Availability 


The inherent right of the Government to set off moneys in its possession due a 
person who is indebted to the United States, when a debtor-creditor relationship 
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exists between the United States and the person, is not affected by statutes unless 
the language or the Congressional intent is clearly expressed; therefore, in the 
absence of an express or necessarily implied provision in the Federal Employees’ 
Compensation Act, 5 U.S.C. 751, et seq., precluding the United-States from exer- 
cising its right of set-off, and notwithstanding the provisions of section 25 of the 
act, 5 U.S.C. 775, exempting awards under the act from claims of creditors, 
which are similar to those in retirement and other benefit acts, payments under 
the act, may be set off in liquidation of an independently established debt to the 
United States, and such set-off may be applied to either monthly payments or 
lump-sum awards. 


To the Administrator, Housing and Home Finance Agency, Septem- 


ber 5, 1961: 


Reference is made to your letter dated June 22, 1961, requesting 
our decision as to whether payments under an award by the Bureau 
of Employees’ Compensation, Department of Labor, to an employee 
of the Post Office Department may be set off in liquidation of an 
indebtedness to the United States, and if the answer is in the affirma- 
tive, for further decision as to whether set-off may be applied with 
equal propriety to monthly payments and to lump-sum award. 

You say that Mr. Ellis L. Larsuel claimed injury as a result of 
employment in the Post Office at Pasadena, California, and having 
filed his claim No, A-13-92-476 is receiving monthly payments of $68, 
with the extent to which he may be entitled to further compensation 
not yet fully determined. 

You further say that Mr. Larsuel is indebted to the United States 
in the sum of.$257.34 with interest from January 10, 1961, accruing 
at the rate of $0.0381 per day and that the indebtedness arose from 
the payment by the Federal Housing Administration of claims filed 
by United States National Bank of Pasadena, California, and Bank 
of Pico Rivera, Pico, California, on defaulted notes which had been 
executed by Mr. Larsuel and reported for insurance under the provi- 
sions of Title I of the National Housing Act. 

Your doubt in the matter arises because of the view of the Bureau 
of Employees’ Compensation that section 25 of the Federal Employ- 
ees’ Compensation Act, 5 U.S.C. 775, precludes set-off without the 
debtor’s written authorization. 

The position of the Bureau of Employees’ Compensation in this 
matter was set forth in their Jetter to us dated July 19, 1961, as 
follows: 

Section 25 of the Federal Employees’ Compensation Act of September 7, 1916 
as amended, provides “That any assignment of a claim for compensation under 
this Act shall be void and all compensation and claims therefor shall be exempt 
from all claims of creditors.” 

In view of the provisions of this Section of the Act, it is the policy of this 
Bureau and was the policy of the former United States Employees Compensa- 
tion Commission to make payments only to persons awarded compensation as 


provided by the above reference Act. We have held that such compensation 
is not subject to claims of creditors. Therefore set-off may not be made be- 
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cause of an indebtedness of a payee to another Government agency, without 
the written request of such payee. We believe this policy to be in accordance 
with the provisions of law and the intent of the United States Congress. 

The right of set-off is inherent in the United States Government 
and is grounded in the common-law right of every creditor to apply 
the moneys of his debtor in his hands to the extinguishment of claims 
due him from the debtor. Gratiot v. United States, 40 U.S. 336; 
McKnight v. United States, 98 U.S. 179; Barry v. United States, 229 
U.S. 47. 

Furthermore, it is a well-established rule that the sovereign is not 
bound by a statute which intends to restrain or diminish its powers, 
rights or interests unless it is named therein or the legislative intent 
to include the sovereign is otherwise clearly expressed. 82 C.J.S. 
554; id. 936; United States v. Herron, 87 U.S. 251; Guarantee Title 
ond Trust Company v. Title Guaranty and Surety Company, 224 
U.S. 152; California Iron Yards Company v. Commissioner of Inter- 
nal Revenue, 47 F. 2d 514. 

It is important to note that there is nothing in the Federal Employ- 
ees’ Compensation Act either expressly or by necessary implication 
precluding the United States from exercising its well-established 
right of set-off. 

The provisions of section 25 of the Federal Employees’ Compensa- 
tion Act are similar to those contained in laws relating to the retire- 
ment of civilian employees of the United States, 5 U.S.C. 2265; laws 
relating to the retirement of Foreign Service Officers, 22 U.S.C. 1104; 
laws relating to railroad unemployment insurance benefits, 45 U.S.C. 
352(e) ; and laws relating to social security benefits, 42 U.S.C. 407. 
Notwithstanding such provisions, payments due under the laws cited 
have been held to be subject to set-off against debts due the United 
States where a debtor-creditor relationship exists between the United 
States and the party otherwise entitled to receive payment, in the 
absence of a statute expressly providing otherwise. See as to civil 
service retirement moneys, 3 Comp. Gen. 98; 16 zd. 161; id. 962; 21 id. 
1000; O'Leary v. United States, 82 Ct. Cl. 305; as to Foreign Service 
retirement moneys, A-54780, February 11, 1935; as to railroad unem- 
ployment insurance benefits, B-10614, August 26, 1940; and as to 
social security benefits, A-89228, April 29, 1938. 

Accordingly, it is our view that payments under an award by the 
Bureau of Employees’ Compensation may properly be set off in 
liquidation of an independently established debt to the United States, 
16 Comp. Gen. 568, and such set-off may be applied with equal pro- 
priety either to monthly payments or to lump-sum awards. 
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Maritime Matters—Subsidies—Contract Modification 


The requirement in section 802 of the Merchant Marine Act, 1936, 46 U.S.C. 
1212, that sales contracts covering vessels constructed with Government aid 
include a provision by which the Government may acquire the vessel in times 
of war or national emergency based on a prescribed valuation formula is a 
contractual requirement imposed by statute which may not be omitted from 
any such contracts, nor may an officer of the Government modify the contracts 
to transfer the obligation to nonsubsidized vessels, even though it would be 
to the advantage of the Government to acquire a newer vessel at the price of 
an older subsidized vessel; therefore, in view of the unambiguous language of 
the section and evidence of a Congressional intent that the obligation run with 
a vessel built with Government aid, legislative sanction should be obtained 
before any transfer of the section 802 obligation to nonsubsidized vessels is 
undertaken. 


To the Acting Administrator, Maritime Administration, September 
6, 1961: 


Reference is made to letter dated May 26, 1961, from you as Chair- 
man of the Federal Maritime Board, concerning a proposal made 
by the Bethlehem Steel Corporation with respect to two vessels sold 
to that Corporation by the United States Maritime Commission under 
contract No. MCc-40055, dated June 24, 1945. 

You advise that pursuant to the provisions of section 802 of the 
Merchant Marine Act, 1936, as amended, 46 U.S.C. 1212, Article 7 
of the contract of sale provided that upon future acquisition of each 
respective vessel by the Government the owner would be paid the 
value thereof, limited as provided in the said section 802, and it was 
further provided that this agreement or undertaking ran with the 
title to each such vessel as required by such section. 

Factually, you point out that the Bethlehem Steel Corporation has 
sold two of these vessels to two separate purchasers, and that Bethle- 
hem has requested that your Board release these two vessels from the 
above-mentioned section 802 obligation in consideration of the Corpo- 
ration’s agreement that the 802 obligation be imposed upon two other 
newer vessels which were constructed without construction-differential 
subsidy aid, and which were built to the same plans and specifications 
as the referred-to vessels constructed under the above-mentioned con- 
tract No. MCc-40055. 

You state the Bethlehem Steel Corporation will agree that in the 
event the Government acquires the two non-subsidized vessels, the 
amounts to be paid by the Government shall not exceed the section 
$02 values applicable to the subsidized vessels. You also advise the 
Board is of the view that it is to the Government’s advantage to have 
a right to acquire the two newer vessels at the respective 802 prices 
of the two older vessels, and request advice whether our Office would 
object to the Board’s entering into such an agreement with the 
Corporation. 








182 DECISIONS OF THE COMPTROLLER GENERAL {41 


As pointed out in your submission, section 802 of the Merchant 
Marine Act, 1936, as amended, reads as follows: 

Every contract executed by the Commission under authority of Title V of this 
Act shall provide that— 

In the event the United States shall, through purchase or requisition, acquire 
ownership of the vessel or vessels on which a construction-differential subsidy 
was paid, the owner shall be paid therefor the value thereof, but in no event 
shall such payment exceed the actual depreciated construction cost thereof (to- 
gether with the actual depreciated cost of capital improvements thereon, but 
excluding the cost of national-defense features) less the depreciated amount of 
construction-differential subsidy theretofore paid incident to the construction or 
reconditioning of such vessel or vessels, or the fair and reasonable scrap value 
of such vessel, as determined by the Commission, whichever is the greater, Such 
determination shall be final. In computing the depreciated value of such vessel, 
depreciation shall be computed on each vessel on the schedule adopted by the 
Bureau of Internal Revenue for income tax purposes. 

The foregoing provision respecting the requisition or the acquisition of owner- 
ship by the United States shall run with the title to such vessel or vessels and 
be binding on all owners thereof. [Italics supplied.] 


It was pursuant to this statutory requirement that Article 7 of the 
sales contract covering the vessels involved incorporated essentially 
the above language, and expressly provided that “The foregoing pro- 
visions of this Article 7 shall run with the title to the vessel and be 
binding on all owners thereof.” 

The main questions raised by your submission are (1) whether the 
contractual agreement required by section 802 of the Merchant Marine 
Act relative to the valuation of a vessel on which a construction-differ- 
ential subsidy has been granted may be waived in the absence of legis- 
lative authority therefor, (2) did the Congress in enacting section 
802 intend that the specific vessel or vessels which had been constructed 
with Government aid be ear-marked for possible requisition by the 
Government in times of emergency, and (3) whether substantially 
the same result may be legally accomplished by releasing the above- 
mentioned two vessels from the section 802 restrictions and imposing 
the same obligations upon two other equal dry bulk cargo vessels which 
were not constructed with Government aid, We believe the answers 
must be in the negative. 

Examination of the legislative history of section 802 clearly estab- 
lishes that it is a corollary of section 902, 46 U.S.C. 1242, which au- 
thorizes the “requisition or purchase of any vessel or other watercraft 
owned by citizens of the United States” “whenever the President shall 
proclaim that the security of the national defense makes it. advisable 
or during any national emergency declared by proclamation of the 
President.” 

The first bills presented in response to the President’s request for 
new merchant marine legislation in his message to the Congress of 
March 4, 1935, proposed to amend section 702 of the Merchant Marine 
Act, 1928, 45 Stat. 689, 697. Under those bills the authority to take 
over and purchase or use privately owned vessels was limited to those 
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vessels which had received Government aid and then only when they 
were “taken over and purchased or used by the United States for na- 
tional defense or during any national emergency declared by proclama- 
tion of the President.” See H.R. 7521 and S. 2582, 74th Congress, Ist 
Session, April 15, 1935; H.R. 8555, June 19, 1935, and page 26 of the 
accompanying House Report No. 1277, June 20, 1935. The Senate 
Committee on Commerce reported out an amended version of H.R. 
8555 on July 29, 1935, and in its accompanying Senate Report No. 
1226, of the same date, explained the pertinent change in the House 
bill as follows: 

Section 1104 of the House bill, which deals with the requisition of vessels, is 
amplified by the Senate amendment to contain the principle of establishing by 
contractual relations with the owner of the vessel at the time the Government 


aid is granted, the terms and conditions under which such vessel niay be requisi- 
tioned by the Government in a national emergency. [Italics supplied.] 


Hence, this principle of requiring contractual agreement by the owner 
is prescribed in section 802 of the 1936 act. By its terms, the section is 
applicable to every contract executed under the authority of Title V of 
the act and sets out a formula, based on the vessel’s depreciated cost, 
by which the Government may acquire ownership of such a vessel 
through “purchase or requisition.” The purpose of this section was 
to secure to the Government the right to buy or use, during times of 
war or national emergency, vessels which it helped build at prices 
which would not be excessive ; to govern compensation for the “sudden 
taking over of vessels” and to provide the “right of requisition at 
low cost.” Hearings before House Committee on Merchant Marine 
and Fisheries, 74th Congress, 1st Session on H.R. 7521, March, April 
and May, 1935, page 987. Also, Hearings before the Senate Commit- 
tee on Commerce, 74th Congress, Ist Session, on S. 2582, April 24 and 
26, 1935, page 44, and Senate Report No, 1721, 74th Congress, Ist 
Session, page 10. 

We have been furnished a copy of letter dated January 31, 1961, 
addressed to your Administration by the law firm of Coles & Goertner, 
wherein it is contended that the above-mentioned Article 7 in the 
construction-differential subsidy contracts may be modified provided 
adequate consideration is given to the Government. In support of this 
position, there is cited the case of Branch Banking & Trust Co. v. 
United States, 120 Ct. Cl. 72, 98 F. Supp., 757, 766, wherein the court 
stated : 

. * * * an officer authorized to make a contract for the United States has im- 


plied authority thereafter to modify provisions of that contract, particularly 
where it is clearly in the interest of the United States to do so. 


With this position, generally, we are not in disagreement. However, 
it is to be observed that the Court of Claims in the same decision 
quoted from a portion of the decision in the case of Dayton Airplane 
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Co. v. United States, 21 F. 2d 674, wherein it was stated that “Here 
the scope of the contract was not limited by any statute.” 

This Office frequently has had occasion to consider similar cases 
involving contractual provisions required by statute, and in 18 Comp. 
Gen. 337, at page 340, we stated: 

* * * The act reposes no discretion in the heads of departments or independent 
agencies, or contracting officers or representatives of the Government to omit 


from any contract to which the act is otherwise applicable requirements for 
compliance with its provisions. * * * 


Also, in 18 Comp. Gen. 585, at page 587, we again stated: 


As you suggest, there may be instances where the application of the subject 
statute will result in some excess cost or loss to the Government but, no doubt, 
such a possibility was considered and discounted by the Congress when the statute 
was enacted and would not appear to be a matter for administrative concern, 
so long as there is proper adherence to the law as it is written. * * * 


In 20 Comp. Gen. 890, on page 894, we observed that “It has been 
held that where a statute prescribes how contracts shall be made, it in 
legal effect prohibits all contracts made otherwise and that no recovery 
can be had on a contract prohibited by law.” And in 24 Comp. Gen. 
376, at page 378, we again pointed out that “Since, therefore, the 
contracting officer had no authority to execute the contract without 
these provisions the agreement so signed in violation of the statute 
must be held to have imposed no obligation on the United States.” 

It also has been suggested that when the Congress enacted the 
requirement that the provisions of section 802 “shall run with the 
title to such vessel or vessels and be binding on all owners thereof,” 
it was merely intending that the Government would be entitled to 
“a vessel” at reduced cost and comparable in all respects with the 
vessel constructed with Government aid. But the unavoidable answer 
to that possibility, in our opinion, is that the plain language of the 
statute does not permit it. Admittedly, had such a situation as here 
presented been contemplated at the time the act was under considera- 
tion, a transfer of the so-called section 802 restriction from a subsidized 
to an unsubsidized vessel might have been favorably considered; but 
such a conclusion now would amount to no more than pure speculation. 
The statute appears to be without ambiguity, and nowhere is there 
suggested an exception to the requirement stated. In this connection, 
see Robert J. Henderson v. United States, 4 Ct. Cl. 75, 83, wherein the 
Court stated “* * * If affirmative words are absolute, explicit, and 
peremptory and show that no discretion is intended to be given, it will 
be held to be imperative. * * *” 

In looking at the scope of the law, and at the words in which it 
is couched, we cannot doubt the intention of Congress in its enactment. 
Throughout the entire legislative history of section 802 it is clear 
that the Congress in speaking of “vessel” or “vessels” was referring to 
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those vessels which had been or would be built with the aid of 
construction-differential subsidy, and no others. In view thereof, and 
in the light of the reasons hereinbefore stated we must conclude that 
any attempt to transfer the so-called section 802 restriction from the 
subsidized vessels to a corresponding number of nonsubsidized vessels 
should not be undertaken without first obtaining legislative sanction. 


[ B-145702 J 


Sales—Disclaimer of Warranty—Erroneous Description—Discrep- 
ancy Determinations 


The discrepancy between a grinding machine described as a cylindrical, traveling 
table type, universal machine in a surplus sales invitation containing an express 
disclaimer of warranty clause and cautioning bidders to inspect the property 
prior to submission of bids and the chucking grinder tendered by the Govern- 
ment which was not a traveling table type and had a lesser capacity and a more 
restricted application is not so great as to amount to a “ridiculous discrepancy” 
entitling a purchaser to relief so that a purchaser who failed to inspect the 
property must be held to have assumed the risk that the property tendered for 
delivery might not be the exact property described in the invitation and, there- 
fore, the contract may not be rescinded nor may an amount less than the bid 
price be accepted in final settlement. 


To the Secretary of the Air Force, September 7, 1961: 


Reference is made to a letter dated April 24, 1961, with enclosures, 
from the Deputy for Procurement and Production, Office of the As- 
sistant Secretary, requesting a decision as to whether there may be 
granted the relief requested by the Coastal Machinery Sales Co., Inc., 
under its bid accepted on February 17, 1960. 

The Solar Aircraft Company, Des Moines, Iowa, as an agent for the 
Department of the Air Force, by bid No. 2 requested bids for the 
purchase of 101 items of surplus Government property. Item 19 
covered one grinding machine described in the invitation as follows: 
GRINDING MACHINE, external, cylindrical, universal, traveling table type 

42’’ x 72’’ c. c. for jet engine components, Norton Co., Worcester, Mass., S/N 


C25179, year of mfg. 1953, special purpose, condition 02 
MOTOR DATA: 1-714H.P., 1750 RPM, AC 220/440/3/60, 1-% H.P., 1160 RPM, 


AC 220/440/3/60, 1-44 H.P., 1725 RPM, AC 220/440/3/60, 1-2 H.P., 1160 RPM, 
AC 220/440/3/60 
ATTACH. & ACCHSS.: 1 Sundstrand pump model MMC-104, 1 Vickers pump 


model VL1-105C2LH, 1 Falk motor reducer, 1 Ingersoll Rand Pump, Mod. F 
type 10K VRS, 1 internal grinding attachment with pope spindle, pawl stop, 
trueing device 

SCC CODE: 3415-1431-8000-4419-701 


The property was offered for sale on an “as is” and “where is” basis 
and in paragraphs 1 and 3 of the General Sale Terms and Conditions 
of the invitation the Solar Aircraft Company stated that the descrip- 
tion was based on the best available information but disclaimed all 
warranties as to quality, kind, character, quantity, weight, condition 
or description of any of the property or its fitness for any use or 
purpose. Paragraph 2 of the General Sale Terms and Conditions 
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urged bidders to inspect the property before bidding thereon and 
cautioned them that in no case would failure to inspect constitute 
grounds for a claim or the withdrawal of a bid after opening. The 

Yoastal Machinery Sales Co., Inc., did not inspect the property before 
bidding. 

The Coastal Machinery Sales Co., Inc., submitted a bid offering 
to purchase the grinder covered by item 19 at a price of $5,454. Eleven 
other bidders on item 19 quoted prices ranging from $3,600 to $52.22. 
The bid of the corporation as to item 19 was accepted on February 
17, 1960. 

By telegram dated February 23, 1960, the Coastal Machinery Sales 
Co., Inc., advised the Solar Aircraft Company that item 19 was in- 
correctly identified in the invitation in that it was described as a 42’ x 
72”’ cylindrical grinder whereas it actually was a 42’’ chucking type 
turbine wheel grinder and that, therefore, it must withdraw its bid 
on item 19. 

In a letter dated February 24, 1960, the corporation further stated 
that the invitation described item 19 as a 42”’ x 72’’ Universal cylin- 
drical grinder and that while it realized that the equipment was 
offered without guaranty as to condition, and that there may be minor 
discrepancies in the description, it submitted its bid on the basis of 
correct identification of the machine. The corporation stated that 
since the machine offered for delivery is completely different from 
its description in the invitation, it therefore must withdraw its bid 
on such machine. With its letter the corporation submitted a letter 
dated February 16, 1960, and a photograph of a 42’’ x 72’’ Universal 
grinder, which were received from the Norton Company, the manufac- 
turer of the machine in question. The letter from the Norton Com- 
pany stated that the Norton grinder bearing serial No. C-25179, is 
a 42”’ high swing chucking grinder. 

In telegrams dated February 25 and 29, 1960, the Solar Aircraft 
Company invited the attention of the corporation to the provisions 
of paragraphs 1, 2, 3 and 5 of the General Sale Terms and Conditions 
of the invitation and requested that the corporation transmit its check 
and removal instructions for item 19 immediately. 

By letter dated July 28, 1960, the contracting officer for the Depart- 
ment of the Air Force advised the corporation that in view of the 
General Sale Terms and Conditions of the contract, which included 
a standard disclaimer of warranty clause, the best available description 
clause, and a caution to inspect clause, no basis existed for granting 
any relief to the corporation and that it should fulfill the terms of 
the contract by forwarding its check and shipping instructions. The 
corporation was also advised that if it failed to comply with the 
terms and conditions of the contract, the property would be resold in 
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accordance with the provisions of paragraph 6 of the General Sale 
Terms and Conditions. 

In a letter dated August 18, 1960, the corporation advised the 
Chicago Air Procurement District that the chucking grinder offered 
under item 19 was worth approximately $1,000 on the outside equip- 
ment market and that since that office would not permit the corpora- 
tion to withdraw its bid on that item, it was willing to forfeit 20 
percent of the purchase price in order to settle the case. 

In a letter dated May 15, 1961, from the Chicago Air Procurement 
District to the Wright-Patterson Air Force Base, Ohio, it is stated 
that at the time the machine covered by item 19 was received by the 
Solar Aircraft Company, a Form 51, Historical Record, was prepared 
by company personnel or Air Force personnel and that such form 
contained erroneous descriptions; that these descriptions were per- 
petuated on revised Form 51 prepared in 1959; and that personnel 
of the company used the Form 51 as the basis for the description in 
the invitation to bid. 

Generally, when Government surplus property is sold on an “as is” 
and “where is” basis, with opportunity to inspect and with no war- 
ranty or guaranty, there is no implied warranty that the description 
given is correct and the successful bidder cannot escape liability under 
a contract, nor is he entitled to refund of money paid for property 
because it does not fully answer the description given. Lipshitz & 
Cohen v. United States, 269 U.S. 90; Mottram v. United States, 271 
U.S. 15; Triad Corporation v. United States, 63 Ct. Cl. 151; and 
Yankee Export and Trading Co. v. United States, 72 Ct. Cl. 258. In 
various court decisions involving sales of Government surplus prop- 
erty, as in the 7'riad Corporation case, supra, the buyer’s failure to 
inspect the property offered for sale has been regarded as an addi- 
tional reason for denying relief to him because the property does not 
meet expectations. 

The courts have usually drawn a distinction between a sale of Gov- 
ermnent surplus property and an ordinary sale of some valuable 
commodity. In disposing of surplus goods the Government is not 
engaged in normal trade. As was stated in the recent case of Da- 
dourian Export Corp. v. United States, 291 F. 2d 178, decided by the 
Second Circuit on June 5, 1961, Docket No. 26699: 

* * * When the government sells surplus goods it is trying to dispose of a 
vast miscellany of used and unused property in an effort, so far as may under 
the circumstances be possible, to minimize its loss. Sales of this character are 
processed on a mass quantity basis by members of the armed forces who seldom 
if ever have any expertise in the particular items which come to their ware- 
houses and depots. Buyers of such surplus property know perfectly well that 
there is always the chance of buying property that may turn out to be of little 
value, or may develop into a great bargain with a huge windfall of profit. Ac- 


et the government very properly has protected itself by formulating its 
contratt for the sale of such surplus property so as to shift the risk from itself 
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to the buyer. As Professor Corbin tells us, a party to a contract may agree 
to assume certain risks that in the absence of agreement the law would not cast 
upon him. See 3 Corbin, Contracts (1960), Section 598. See also United States v. 
Hathaway, 9 Cir., 1957, 242 F. 2d 897. * * * 


In the absence of bad faith on the part of Government officials in 
setting out the description of the articles to be sold, the purchaser of 
surplus property under a contract containing the usual disclaimer of 
warranty provision is bound by that provision unless the discrepancy 
between the details of the invitation as to the articles to be sold and 
the articles actually tendered by the Government is so great that it 
amounts to what was stated in Standard Magnesium Corporation v. 
United States, 241 F. 2d 677, as a “ridiculous discrepancy” or as a “case 
of ordering apples and getting oranges.” ‘There is no indication in 
the record before us that the incorrect description of item 19 of the 
subject invitation to bid was a result of bad faith on the part of the 
officials drawing the invitation, nor is bad faith alleged. The only 
question before us, therefore, is whether the discrepancy between the 
grinder described in the invitation and the grinder offered for delivery 
was so great as to amount to a “case of ordering apples and getting 
oranges.” 

In the Dadourian Export Corp. case, supra, the Government adver- 
tised for sale a quantity of nets described as: 


Nets, Cargo, 20’ x 40’, Manila rope meshes 8’’ square frame 3% circ mesh 
rope, 3’’ circ with lanyards Paulsen Weber or equal loose. 


The nets were sold on an “as is” and “where is” basis and the invita- 
tion for bids contained the usual clauses with regard to inspection, 
best available information and disclaimer of warranty. The plaintiff 
was the high bidder and its bid was accepted, but at no time before 
it submitted its bid did plaintiff inspect the nets although they were 
available for inspection. After its bid was accepted plaintiff sold 
the nets to a third party. When this third party went to the Army 
depot to take delivery it was discovered that some of the nets tendered 
were not made of Manila rope. Moreover, the nets were not cargo 
nets but saveall nets. (A cargo net is a net used to move cargo, while 
a saveall net is a net which is strung between ship and pier to prevent 
cargo which is being loaded or unloaded from dropping into the 
water.) The court held that the plaintiff was not entitled to rescission 
and the return of its deposit or to a price adjustment. The court rea- 
soned that the subject matter of the contract was nets or nets used in 
shipping and that the word “Manila” was merely descriptive. Plain- 
tiff had no right to rely on such descriptive language because of the 
express disclaimer of warranty clause and that : “What the case comes 
down to is that appellant [plaintiff] disregarded repeated warnings 
in the Invitation and bid forms to inspect the property and has only 
itself to blame for the predicament in which it finds itself.” 


ooo 
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The plaintiff in the Dadourian Export Corp. case also contended 
that the description of the nets was not based on the best available 
information in contravention of the best available information clause 
in the invitation. In answering this contention, the court stated: 

It is argued that this is a condition, the performance of which is precedent 
to any obligation of the buyer under the contract. We do not view this clause 
as either a condition or a warranty; rather we view it in connection with the 
disclaimers following it as a warning to bidders that the description may not 
be accurate. It calls attention to the possible incompleteness or inaccuracy 
of the information upon which the description is based. The government is 
merely saying that we try to do our best. It does not warrant that the descrip- 
tion shall be in fact based on the best available information. As Article 1 of 
the General Sales Terms and Conditions [the inspection clause] and the state- 
ments upon both the invitation and the bid forms make abundantly clear, a 
prospective bidder may eliminate the risk that the description may not be 


based upon the best available information by inspecting the property and thus 
actually determine for himself whether the description is in fact accurate. 


The court further quoted with approval the foilowing language 
appearing in United States v. Silverton, 200 F. 2d 824, 827: 

The invitation to bid was evidently framed to spare the government the neces- 
sity of attending to the niceties of detail in describing the goods offered, for 
example, to make the description conform to any possible trade usages of which 
the salvage officers might not even be aware. Under the terms of the sale, with 
inspection invited prior to the submission of bids, caveat emptor was certainly 
intended to be applied to the furthest limit that contract. stipulations could 
accomplish it. 


On the basis of the record before us it cannot be concluded that the 
discrepancy between the grinding machine described in the invitation 
and the grinding machine tendered by the Government was so great 
as to amount to a “ridiculous discrepancy” or as a “case of ordering 
apples and getting oranges.” The machine tendered by the Govern- 
ment, although not a universal cylindrical grinder, was nevertheless 
a grinder. In its letter of August 18, 1960, to the Chicago Air Pro- 
curement District, the Coastal Machinery Sales Company, in defining 
the differences between the two grinders, states that “The 42’” Chuck- 
ing Grinder is not a traveling table type, and not universal, as well 
as not having a capacity of 72’’ between centers” and further that the 
chucking grinder was much more restricted in application. It cannot 
be said, even if it were conceded that the differences between the two 
grinders are correctly stated by the Coastal Machinery Sales Com- 
pany, that these differences present a greater disparity than that 
presented in the Dadourian Export Corp. case. It will be recalled 
that in that case not only were the nets tendered for delivery not 
cargo nets as described in the invitation but also were not made of 
Manila rope as stated in the invitation. Thus not only was the func- 
tional use of the nets tendered for delivery different than that of the 
nets described in the invitation, but, also, the very material of which 
some of the nets were made differed. 
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The grinding machine was available for inspection and bidders 
were expressly urged to inspect the property being sold prior to sub- 
mitting their bids. In failing to do so, it must be concluded that 
the Coastal Machinery Sales Company in submitting its bid assumed 
the risk that the property tendered for delivery might not be the 
exact property described in the invitation. Accordingly, we must 
a(lvise that there is no legal basis for rescinding the contract so as 
to afford the Coastal Machinery Sales Co., Inc., relief or for accepting, 
as final settlement, a sum in the amount of 20 percent of the corpora- 
tion’s original bid price. 


[ B-146433 ] 
Telephones—Private Residences—Prohibition—Hotel, Etc., Rooms 


Hotel rooms occupied by a Navy civilian employee and a military member dur- 
ing a period of temporary duty while in charge of a special project which neces- 
sitated the installation of telephone service are not considered a “private resi- 
dence or private apartment” within the prohibition in section 7 of the act of 
August 23, 1912, 31 U.S.C. 679, against the expenditure of appropriated funds 
for telephone service in private residences or quarters; therefore, the employee 
and the military member may be reimbursed for the telephone service charges 
under the Standardized Government Travel Regulations and Joint Travel Regu- 
lations, respectively, upon approval of the official necessity of the expenditure as 
a travel expense provided that in the administrative determination considera- 
tion is given, in the case of service charges, to the adequacy and availability 
of telephone service at Government installations in the area, whether existing 
service was adequate and whether other hotel accommodations with adequate 
service were reasonably available. 


To M. A. Coughlan, Department of the Navy, September 11, 1961: 


By fourth endorsement dated July 17, 1961, PDTATAC Control 
No. 61-9, the Per Diem, Travel and Transportation Allowance Com- 
mittee transmitted your letter of June 1, 1961, with enclosures, file 
3500-92 :ED : mbk., requesting a decision as to the propriety of reim- 
bursing Mr. David L. Ringwalt and Commander Harlin M. Keister, 
USN, in the amounts of $20.58 and $24.82, respectively, for telephone 
service installed and furnished in hotel rooms occupied by them while 
on temporary duty in Los Angeles, California. 

The record shows that while assigned for temporary duty in Los 
Angeles, California, pursuant to orders in connection with research 
project “Tradewinds III,” the claimants considered it necessary to 
have telephones installed in their hotel rooms in order to maintain 
liaison between themselves and approximately 75 to 80 other per- 
sonnel who were performing temporary duty incident thereto. Mr. 
Ringwalt served in the capacity of director of the project and Com- 
mander Keister was project coordinator. 

In justification of the expenditure, Mr. Ringwalt says that “Project 
Tradewinds III involved three different aircraft, two from NRL and 
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one from COMBARPAC. It was necessary to maintain liaison be- 
tween approximately 75-80 people. This was only possible if the 
two individuals in charge of the operation could be contacted at all 
times. The situation was complicated by the ‘out of Hours’ landing 
and take-off times of all aircraft. When hotel reservations were made 
it was not realized that we could not be contacted easily by telephone. 
After the start of the project it was evident that a telephone was 
needed for the above mentioned liaison problem. It was necessary 
for me to pay for having the telephone installed plus two months 
telephone charges from 7/7/60 to 8/25/60.” Commander Keister 
explains that “As project Coordinator in charge of 34 military and 
25 civilian personnel the operation of three aircraft, and the mainte- 
nance of those aircraft at a civilian airfield without logistic support, 
it was essential that I be immediately available 24 hours a day to 
ensure the success of the operation. * * * The completion of 98% 
of a 600-hour operation as scheduled in the Operation Order indi- 
cates the effectiveness of the coordination. The phone involved in 
this claim was instrumental in achieving that coordination * * *.” 
And by second endorsement of June 23, 1961, from the Office of the 
Comptroller of the Navy, it is stated that “Further, it should be noted 
that in the absence of telephone service, it would have been necessary 
to perform much additional travel at considerable extra expense to 
accomplish the mission in perhaps, not as satisfactory or expeditious 
a manner as was effected in claimants’ instance.” 

The specific question presented in your letter is whether hotel rooms 
are considered private residences or private apartments within the 
meaning of those terms as used in the restriction imposed in section 
7 of the act of August 23, 1912, 37 Stat. 414, 31 U.S.C. 679, providing 
that “Except as otherwise provided by law, no money appropriated 
by any Act shall be expended for telephone service installed in any 
private residence or private apartment * * *.” 

The language of the quoted section has been uniformly construed 
in a long line of decisions to prohibit the furnishing at public expense 
of telephone service to a Government officer or employee in a private 
residence, apartment or quarters, regardless of the desirability or 
necessity of such service from an official standpoint. See 33 Comp. 
Gen. 530; 35 éd. 28, and decisions cited therein. Cf, 21 id. 905. 

The “hotel” rooms occupied by Mr. Ringwalt and Commander 
Keister were not their usual residences or apartments but were oc- 
cupied by them only during a limited period of temporary duty be- 
cause of their official duties in connection with project “Tradewinds 
IIT.” We do not regard transient accommodations so occupied as 
being necessarily a “private residence or private apartment” within 
the prohibition of the cited act. 
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Both the Standardized Government Travel Regulations and Joint 
Travel Regulations, which apply respectively to the travel of Mr. 
Ringwalt and Commander Keister, make provision for reimbursement 
of the cost of official local and long-distance calls. While the approval 
of the official necessity of an item of travel expense is primarily for 
administrative determination, it would appear that, as to the service 
charges, consideration should be given to whether adequate telephone 
service was available at Government installations in the area, whether 
existing service’ (in Commander Keister’s case) was adequate, and 
whether other hotel accommodations with adequate service were 
reasonably available. 

If, upon administrative consideration of the factors deemed appro- 
priate, approval of the official necessity of the expenditures is given, 
the vouchers, returned herewith, are authorized to be paid, if other- 
wise correct. 


[ B-146485 J 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Blanket Offer to Conform to Specifications 


A blanket offer of compliance with specifications by a bidder who fails to submit 
sufficient descriptive data under an invitation for procurement of highly special- 
ized equipment which provided that the data was necessary for bid evaluation 
purposes and that bids would be rejected if the data is nonconforming does not 
overcome or render nugatory either the specific requirement for furnishing 
descriptive data or the extent to which such data will be considered in the evalua- 
tion of bids. 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Drawings, Samples, Etc. 


A bidder who submitted with his bid a rough sketch of a design other than that 
contemplated by the invitation which required submission of descriptive literature 
and did not designate the design as an alternate or submit preliminary drawings 
as required in the instructions to bidders in such cases should have foreseen 
the necessity for more detailed drawings than would have been required for the 
design contemplated so that evaluation of the proposal could be made; therefore, 
although an alternate design was permissible under the invitation, the determi- 
nation by the contracting agency that the sketch was inadequate and that the 
bid should be rejected for failure to comply with the descriptive literature re- 
quirement is not improper. 


Bidders—Qualifications—Experience—Restrictive 


Under an invitation for highly technical equipment which limited award to bid- 
ders who submitted evidence of experience in such work by the bidder or his 
subcontractors, the rejection of a low bid because the subcontractor lacked the 
required experience in the manufacture of the particular equipment will not be 
questioned, the propriety of limiting the use of subcontractors to those hav- 


ing qualifications, including experience, ete., of a necessary order having been 
recognized. 


Bids—Mistakes—Correction—Prejudicial to Other Bidders 


Where the correction of a low bid on the basis of evidence clearly establishing 
the existence of an obvious mistake and the bidder’s intended prices results in 


oe 
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the bid becoming the second low bid but the then low bid is rejected as nonrespon- 
sive, such correction does not prejudice the rights of any other responsive bidder 
and an award on the basis of the corrected bid is proper. 


To the Empire Gas Engineering Company, September 13, 1961: 


Reference is made to your letters dated July 21, and August 29, 
1961, protesting the action of the National Aeronautics and Space 
Administration in failing to make an award to your company pursu- 
ant to Invitation to Bid No. L-1568, dated April 25, 1961, covering 
Centrifuge Housing and Vacuum System for the Dynamics Research 
Facility, West Area, Langley Field, Virginia. 

An examination of the administrative report now before this Office 
indicates that the bid of your company was rejected for the follow- 
ing two reasons: 

1. The submission of insufficient data to evaluate the bid properly, 
and 

2. The lack of experience of the proposed subcontractor for the 
fabrication and erection of the equipment. 

With respect to your failure to submit sufficient data to evaluate 
the bid properly, the Invitation for Bids provided, under the caption 
“Descriptive Literature,” in material part, as follows: 

(a) Descriptive literature as specified in this Invitation for Bids must be 
furnished as a part of the bid and must be received before the time set for 
opening bids. The literature furnished must be identified to show the item in 
the bid to which it pertains. The descriptive literature is required to establish, 
for the purposes of bid evaluation and award, details of the products the bidder 
proposes to: furnish as to design, components, operation and performance 
characteristics. 

(b) Failure of descriptive literature to show that the product offered conforms 
to the specifications and other requirements of this Invitation for Bids will 
require rejection of the bid * * *., 

(c) However, the requirements for furnishing descriptive literature may be 
waived as to a bidder if (i) the bidder states in his bid that the product he is 
offering to furnish is the same as a product he has previously furnished to 
the purchasing activity under a prior contract and the bidder identifies the 


contract, and (ii) the Contracting Officer determines that such product meets the 
requirements of this Invitation for Bids. [Italics supplied]. 


Also, immediately following the above-quoted “Descriptive Litera- 
ture” caption, there appears a caption entitled “Instructions to 
Bidders” which reads, in pertinent. part, as follows: 

(a) A design proposal incorporating at least the following information shall 
be supplied with the bids. The proposed design shall be subject to the approval 
of the Contracting Officer. 

(1) Preliminary arrangement drawings of the centrifuge housing and vacuum 
system, showing the general design approach to be followed. These drawings 


shall show the proposed configuration, modes of operation and preliminary 
control panel arrangement for the vacuum system. [Italics supplied]. 


It is administratively reported that Invitation No. L-1568 involved 
the procurement of highly specialized equipment, and the Langley 
Research Center deemed the supplying of the descriptive literature 
essential to its determination as to whether the proposed design would 
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meets its requirements. The agency also states that unless the pro- 
posed design was set forth in sufficient detail, as required by the 
Instructions to Bidders, quoted in part above, the Langley Research 
Center would be unable intelligently to conclude precisely what your 
company was proposing to furnish and what the Government would 
be binding itself to accept. It is further reported that in response 
to the requirements of the Invitation, your company submitted a rough 
sketch of your approach to the proposed configuration for the bottom 
of the centrifuge housing, but this sketch was insufficient to afford 
adequate evaluation of your design proposal. In your bid, you stated 
that “the final result will be a facility fully complying with the design 
criteria established by the NASA;” but this blanket offer to comply 
with the requirements of the agency and to build the equipment in a 
manner acceptable to the agency could not be considered as com- 
pliance with the clear requirements of the Invitation. Specifically, 
the administrative agency reports, in pertinent part, as follows: 

The low bidder submitted, as part of its proposal, a sketch * * * purporting 
to show the low bidder’s approach to the configuration for the bottom of the 
centrifuge housing. It was the judgment of the evaluating engineers that the 
sketch was insufficient to afford adequate evaluation of the low bidder’s design 
proposal. Specifically the flat bottom surface required by paragraph 
4B-02(b) (1) of the specifications * * * and indicated on Drawing LD-701256 
* * * was not indicated on the sketch, nor was it mentioned elsewhere by the 
low bidder. In addition, there was no indication on the sketch as to the founda- 
tion and pile arrangement, nor was the arrangement of the 20-foot service access 
door indicated. A comparison of the low bidder’s proposed configuration as 
shown on the sketch with that of the proposed design of the next two low bid- 
ders * * * would leave no other conclusion to the evaluating engineers but that 
the low bidder’s sketch left a great deal to be desired. Under section 1-02 of 
Specification L-1568, bidders could submit design proposals of bottom configura- 
tion varying from the suggested design approach shown on Drawing LD-701256 
prepared by Langley Research engineers. However, having elected to adopt a 
different approach, the low bidder submitted no details of the flat bottom surface 
or its support, a most important component of the test vessel. The failure of low 
bidder to furnish design data with regard to the flat bottom surface made it 
impossible for the engineers to evaluate the low bidder’s proposal. The engineers 
were particularly anxious to receive design data from the bidders because the 


nature of the testing to be conducted within the facility is dependent on the 
design of the vessel structure. * * * [Italics supplied.] 


We have held that it is appropriate for an invitation to condition 
the consideration and evaluation of a bid upon the furnishing of 
descriptive data (836 Comp. Gen. 376; ¢d. 415). In our opinion, the 
present invitation, properly interpreted, contemplated that a bidder 
submit his bid either on the basis of the descriptive literature to be 
furnished, or on the basis of a previously procured product. The 
record indicates that your company chose to submit its bid upon the 
basis of descriptive literature as required by the above-mentioned 
caption contained in the Invitation. There is nothing in that section 
which could be regarded as authorizing the waiver of the requirement 
of descriptive literature; in fact, it clearly provides that where such 
data is submitted for evaluation the bid will be rejected if the data 
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is nonconforming. Since your company did not predicate its bid 
upon previous transactions as permitted by paragraph (c) of the 
above-quoted section, your bid necessarily had to be considered on 
the basis of the descriptive literature furnished. A blanket offer to 
comply with specifications cannot overcome or render nugatory either 
the specific requirement of an invitation for the furnishing of descrip- 
tive data or the provisions thereof concerning the extent to which such 
data will be considered in the evaluation of bids. 

The requirement in the Instructions to Bidders for furnishing “pre- 
liminary” drawings showing the “general design approach” to be 
followed must, we think, be construed as a relaxation of the preceding 
requirement that the descriptive literature show “details * * * as to 
design.” We agree that the language used is not as specific as might 
be desired. On the other hand, it must be admitted that your design 
approach using a dished bottom, while permissible under the specifica- 
tions as drawn, was not indicated as an alternate in the specifications 
or drawings accompanying the invitation. Since you chose to adopt 
a design other than that contemplated by the invitation, we are of 
the opinion that you reasonably should have foreseen the necessity 
for more detailed preliminary drawings than would have been required 
for the design contemplated. We cannot, therefore, conclude that the 
contracting agency acted unreasonably in considering the sketch you 
submitted inadequate. Accordingly, it is our view with respect to 
this phase of the matter that your bid was properly rejected for failure 
to comply fully with the descriptive literature requirement of the 
invitation. 

With respect to the second reason for the rejection of your bid, i.e., 
the lack of experience of the proposed subcontractor for the fabrica- 
tion and erection of the equipment, attention is invited to an amend- 
ment dated May 1, 1961, to Invitation for Bids No. L-1568, which 
reads as follows: 


Qualifications for Bidders 


Bids will be considered only from firms submitting evidence that he or his 
subcontractors has designed, built, and erected vacuum vessels and sys- 
tems of magnitude specified under NASA Specification L-1568 dated 
April 25, 1961. [Italics supplied.] 


It is administratively reported that the Langley Research Center 
considered that the vacuum vessels and systems were of such magni- 
tude that only a highly skilled and experienced contractor could de- 
sign, build and erect them without delays which, in view of the nature 
of the project, could not be risked. In view thereof, the agency con- 
sidered that the above-quoted amendment was realistics and in the 
best interests of the Government. It is further reported, however, 
that the rejection of your proposed subcontractor for the building and 
erection of the equipment was made only after a complete investiga- 
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tion and review of such subcontractor’s qualifications. It also was 
pointed out by the agency that— 

The evaluating engineers were of the opinion that, although some of the work 
performed by Chattanooga Boiler and Tank Company would indicate that the 
Chattanooga Company had the potential, their past experience definitely was 
not in the order of magnitude required under the specifications. Furthermore, 
the proposed subcontractor did not have the required experience in connection 


with the manufacture and installation of sealed openings in the pressure range 
to be encountered. [Italics supplied.] 


We believe the italicized language is of particular pertinence when it 
is considered that one of the openings involved is to be 20 feet in 
diameter. We also observe that in a letter dated July 19, 1961, the 
Chattanooga Boiler & Tank Co., the subcontractor involved, in dis- 
cussing its qualifications, admitted that “It is true that we have never 
fabricated a vessel specifically called ‘centrifuge housing’ to operate 
under full vacuum.” In this connection, we should point out that the 
propriety of limiting by contract condition the use of subcontractors 
to those having qualifications, including experience, etc., of a neces- 
sary order, has been recognized. 37 Comp. Gen. 196. 

Concerning your comments with respect to an error in the bid of 
the Pittsburgh-Des Moines Steel Company, the agency report indi- 
cates that this bidder was low on the basis of its original submission ; 
however, after opening, the bidder alleged a transposition mistake in 
setting forth its bid prices under Items 5 and 6, and requested that its 
bid prices be corrected to reflect its intended bid prices for these items. 
After reviewing the evidence, the contracting officer considered that 
the mistake was an obvious mistake and that clear and convincing 
evidence established both the existence of the mistake and the bid 
prices actually intended. The corrected bid price on Item 6 left the 
Pittsburgh-Des Moines Steel Company the second low bidder; how- 
ever, the correction of the obvious mistake did not prejudice any other 
responsive bidder, since, but for your bid, its bid price for Item 6 
was low both before and after the correction by the contracting 
officer. 

In conclusion, therefore, for the reasons set forth above, we perceive 
no basis for holding that the contract awarded pursuant to Invitation 
for Bids No. L-1568 is legally invalid. 


[ B-146686 J 


Travel Expenses—Fares—Taxicabs—Hospitalization of Overseas 
Employees 


An overseas employee who is required to use a taxi for trips to a hospital incident 
to an operation which she had undergone while on home leave in the United 
States is not entitled to reimbursement for the taxi fares under section 942 of the 
Foreign Service Act of 1946, 22 U.S.C. 1157, which restricts payment of travel 
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expenses incident to hospitalization to hospitalization authorized while the em- 
ployee is “stationed abroad in a locality where there does not exist a suitable 
hospital or clinic.” 


Subsistence—Per Diem—Delays—Strike of Carrier 


An employee who upon return to her overseas station following home leave in the 
United States takes leave en route at a point at which a strike on the airline 
on which the employee is scheduled to travel is in progress is not entitled to per 
diem while awaiting the onward transportation after the period of leave if, 
but for the interruption to take leave, the employee could have obtained a flight 
on to her overseas station shortly after her arrival at the intermediate point; 
however, if the flight which the employee was scheduled to use after the period 
of leave was the first available flight after her arrival at the intermediate point, 
~- per diem is payable for the delay irrespective of the intervening leave of 
absence. 


To Evans M. Wentz, International Cooperation Administration, 
September 15, 1961: 


On August 8, 1961, you submitted for advance decision the ques- 
tion of the propriety of certifying for payment a supplemental travel 
voucher for $57.45 filed by Miss Marguerite M. Maroncelli. Copies 
of the supplemental voucher and the original voucher were submitted 
with your letter. 

It appears that during the period May 12 to 31, 1961, while Miss 
Maroncelli was in the United States on home leave from her assign- 
ment with the International Cooperation Administration she under- 
went an operation. She claims reimbursement of taxi fares for $31.29 
for visits to the hospital as an incident to the operation. The details 
are shown on the voucher as follows: 

5/12 Taxi to Nellis AFB and return to make appointment for operation 
authorized by State Department Medical Division. $4.50 each way. 
(4% day sick leave.) 9. 00 
5/13 Taxi from residence to Las Vegas Hospital for initial examination ; 
5/15—actual operation; 5/22—plus emergency visit; 5/24, 26, 31— 
plus 3 trips for change of dressing and examination. Six round 


trips in all; $1.85 each way. (1 day sick leave) *—$22.20 
* In-patient at Las Vegas Hospital for 1 day 22. 20 


Miss Maroncelli also claims additional per diem for 1% days repre- 
senting a delay in London awaiting onward transportation in return- 
ing to her post of duty. 

Section 941 of the Foreign Service Act of 1946, as amended, 22 
U.S.C. 1156, provides in pertinent part as follows: 


(a) In the event an officer or employee of the Service who is a citizen of the 
United States incurs an illness or injury while such person is located abroad, 
which requires hospitalization or similar treatment, and which is not the result 
of vicious habits, intemperance, or misconduct on his part, the Secretary may, 
in accordance with such regulations as he may prescribe, pay for the cost of 
treatment of such illness or injury. 


The expense of taxi fares was incurred while Miss Maroncelli was 
in home leave status and incident to a medical operation which we 
understand was authorized under the above-quoted law. There is no 
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provision in section 941 for the reimbursement of travel expenses, In 
view of the fact that Miss Maroncelli was in the United States in 
a home leave status and since that section of the act does not provide 
for travel expenses, she is not entitled to reimbursement for the taxi 
fares as claimed. 

While section 942 of the act, v2 U.S.C. 1157, provides that travel 
expenses incident to hospitalization may be authorized, it is restricted 
to the employee “stationed abroad in a locality where there does not 
exist a suitable hospital or clinic.” See section 686.2e, Foreign Affairs 
Manual, Volume 3, 1961. 

Concerning Miss Maroncelli’s claim for 134 days per diem while 
awaiting onward transportation at London in returning to her official 
post of duty in Libya, it is reported that she arrived in London on 
the 17th of July during a strike of the airline on which she was 
scheduled to depart on July 20 (apparently at 9:00 a.m.) and it was 
not until 10:15 p.m. on July 21 that passage was arranged for the 
flight on to Libya. The record fails to show whether the scheduled 
flight on July 20 was so scheduled because Miss Maroncelli took annual 
leave from July 17 until July 20, after her arrival in London. 

Chapter 500 of the International Cooperation Administration 
Manual includes the following provision : 


561.1 V A. Allowable Travel Time 


* * * 2. When a greater amount of time than that normally required to com- 
plete travel is spent either in travel or in awaiting transportation because of 
circumstances over which the traveler had no control and which he could not 
reasonably have avoided, the actual amount of time spent is considered travel 
time. Disruption of transportation facilities by civil disturbances, a natural 
condition or catastrophe, an accident, or a strike which causes a delay en route 
are examples of circumstances beyond the control of the traveler. * * * 


Also, we direct your attention to section 6.10 of the Standardized 
Government Travel Regulations as follows: 

Where for traveler’s personal convenience or through the taking of leave there 
is interruption of travel or deviation from the direct route, the per diem in lieu 


of subsistence allowed will not exceed that which would have been incurred on 
uninterrupted travel by a usually traveled route. 


Assuming that if it had not been for the leave taken by Miss 
Maroncelli she would have been able to obtain a flight on to Libya 
shortly after her arrival in London, then she is not entitled to any 
additional per diem for the delay. On the other hand, if the flight on 
July 20, 1961, was the first flight she could obtain out of London after 
her arrival there, then she is entitled to per diem for the delay irrespec- 
tive of the intervening leave of absence. 

The voucher may be certified for payment only to the extent and 
under the circumstances outlined herein. 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 199 


[ B-146032 J 


Vehicles—Government—Damages—Motor Pool Vehicles—Requi- 
sitioning Agency Liability 

The cost of repairs to Government vehicles damaged while being operated in a 
motor vehicle pool are elements of cost incident to the operation of the vehicle 
as provided by section 211(d) of the Federal Property and Administrative 
Services Act of 1949, 40 U.S.C. 491(d), which not only makes the Federal Supply 
Fund available for all elements of cost but specifically provides for the recovery 
of all such elements of cost from the requisitioning agency; therefore, repair 
costs for damaged vehicles are for recovery from the using agency. 
Vehicles—Government—Damages—Motor Pool Vehicles—Regula- 
tion Applicability 

Regulations to require requisitioning agencies to be responsible for any damage 
to a motor pool vehicle, as a separate charge from the cost of the general use of 
the vehicle, are regulations which directly concern the operation of motor vehicle 
pools and are therefore within the scope of section 211(b) of the Federal Prop- 
erty and Administrative Services Act of 1949, 40 U.S.C, 491(b), and Executive 
Order No. 10579, which authorize the Administrator of General Services to pro- 
vide for the establishment, maintenance and operation of motor vehicle pools 
for the use of Executive agencies. 
Vehicles—Government—Damages—Motor Pool Vehicles—Requi- 
sitioning Agency Liability 

Under Personal Property Management Regulations relative to the operation of 
motor vehicle pools, which provide that the basis for determining responsibility 
for the negligence or misconduct which caused damage to a motér pool vehicle 
shall be the findings of the employing agency of the vehicle operator, the liability 
of the requisitioning agency for the cost of repairs to a damaged vehicle is 
dependent upon whether or not negligence of its employee is involved, which 
makes the administrative determination in the matter essential, and, therefore, 
in the absence of a determination by a requisitioning agency that an employee 
who was the driver of a motor pool vehicle which was damaged was not negli- 


gent, the General Services Administration is entitled to reimbursement for the 
cost of the repairs to the damaged vehicle. 


To the Secretary of Labor, September 20, 1961: 


By letter of June 1, 1961, the Administrative Assistant Secretary 
requests our decision as to whether your Department is directly 
chargeable for the cost of repairing a Government vehicle requisi- 
tioned from the General Services Administration Inter-Agency Motor 
Pool for Galveston-Houston, and damaged while driven by a Depart- 
ment of Labor employee, or whether the cost of such repairs should 
be a part of the user charges made by General Services Administra- 
tion for the use of motor vehicles under section 211 of the Federal 
Property and Administrative Services Act of 1949, as amended by 
the act of September 1, 1954, 68 Stat. 1126, 40 U.S.C. 491. Your 
request involves the regulations and operations of the GSA and we 
therefore requested and obtained their views in the matter. 

The question of whether a requisitioning agency is required to 
reimburse the General Services Administration for damages was con- 
sidered in our decisions of November 7, 1957, 37 Comp. Gen. 306, and 
id. 308, and we held that the GSA regulation which requires the 
agency employing the operator of a vehicle assigned from a motor 
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vehicle pool to be responsible for any damage resulting from abuse, 
negligence, or misuse, is within the scope of the applicable law and 
regulations of the President which specifically authorize its issuance, 
and, therefore, must be regarded as a statutory regulation having the 
force and effect of law. Accordingly, it was concluded that the Gen- 
eral Services Administration is entitled to reimbursement in such 
cases. 

The Administrative Assistant Secretary states that your Depart- 
ment is aware of the above-cited decisions, but that it is believed that 
certain considerations not discussed therein furnish grounds for 
further construing section 211 of the act. In this regard it is stated 
in his letter: 


We agree with your construction of the phrase “all elements of cost” in section 
211(d) of the Act as including repairs to damaged vehicles. We do not believe, 
however, that this construction necessarily leads to the conclusion that the cost 
of such repairs are directly chargeable to the borrowing agency using the 
vehicle. On the contrary, section 211(d) expressly provides that “the General 
Supply Fund provided for in section 630g of Title 5 shall be available for use by 
or under the direction and control of the Administrator of General Services 
Administration for paying all elements of cost * * * incident to the establish- 
ment, maintenance, and operation (including servicing and storage) of motor 
vehicle pools or systems for transportation of property or passengers. * * *” 

Section 211(d) also provides that “Payments by requisitioning agencies * * * 
shall be at prices fixed by the Administrator at levels which will recover so far 
as practicable all such elements of cost.” It is our belief that this provision 
contemplates appropriate user charges to cover, as the section indicates, all 
elements of cost, rather than direct charges to the using agencies on a case-by- 
case basis when a vehicle is damaged. This interpretation is further supported 
by section 109 of the Act (5 USC 630g(a)), which created the General Supply 
Fund and made it available for, among other things, “paying the cost of personal 
services employed directly in the repair, rehabilitation, and conversion of per- 
sonal property.” 


Section 211 of the act provides, in pertinent part: 


(b) Subject to regulations issued by the President * * * the Administrator 
shall * * * (2) provide for the establishment, maintenance, and operation (in- 
cluding servicing and storage) of motor vehicle pools or systems for transporta- 
tion of property or passengers, and for furnishing such motor vehicle and 
related services to executive agencies. * * * 


* * * * * * * 

(d) The General Supply Fund * * * shall be available for use by or under 
the direction and control of the Administrator for paying all elements of cost 
(including the purchas¢ or rental price of motor vehicles and other related 
equipment and supplies) incident to the establishment, maintenance, and opera- 
tion (including servicing and storage) of motor vehicle pools * * *. Payments 
by requisitioning agencies so served shall be at prices fixed by the Administrator 
at levels which will recover so far as practicable all such elements of costs. 
Provided, That the purchase price of motor vehicles * * * shall be recovered 
only through charge for the cost of amortization: * * * 

It is to be noted that while the General Supply Fund is available 
for paying all elements of cost, section 211(d), 40 U.S.C. 491(d), 
specifically provides for recovery so far as practicable of all such 
elements of costs from the requisitioning agencies. As stated in 37 
Comp. Gen. 306 and éd. 308, there can be no question but that the costs 
of making repairs to vehicles damaged while being operated in a 


motor vehicle pool are elements of cost incident to the operation of 
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such motor vehicle pool. Hence, under the specific provisions of the 
act they may be recovered from the requisitioning agency. Concern- 
ing the method of recovery, whether by a flat rate charge as distin- 
guished from separate charges to cover the cost of general use of the 
vehicle and the cost of a particular accident, the act does not proscribe 
the Administrator of General Services from the exercise of discretion 
in the matter. In this respect it was stated in the Administrator's 
letter of September 6, 1961, in his comments on the question herein 
considered, that— 

In the exercise of a business-like discretion, the Administrator of General 
Services has heretofor determined, in the interest of fairness to agencies par- 
ticipating in motor pools as well as economy in managing General Supply Yund 
reimbursements, that a separate charge for accidents and a separate charge for 


all other elements of cost would be a sounder procedure than combining both in 
a single per mile charge. 


Regulations to require the requisitioning agency to be responsible 
for any damage to a motor vehicle, as a separate charge, were there- 
fore issued. The authority for the issuance of such regulations was 
fully considered in our decisions of November 7, 1957, supra, wherein 
we held that such regulations were within the scope of the applicable 
law and Executive Order No. 10579. While it is stated in the Ad- 
ministrative Assistant Secretary’s letter that “neither the Executive 
Order nor the Act * * * goes further than to authorize the Admin- 
istrator to provide for the establishment, maintenance, and operation 
of motor vehicle pools or systems for the use of Executive agencies,” 
and therefore that the regulations are not within the intended scope 
of authority of the Executive order or the act, we do not concur in 
such a restricted view. Regulations governing so vital a question as 
liability for damages to vehicles assigned from a motor vehicle pool 
directly concern the operation of such pools. 

Reference is made in the Administrative Assistant Secretary's letter 
to our decision in 30 Comp. Gen. 295, which held that in view of the 
wuthority granted Government departments and agencies by section 
601 of the Economy Act of 1932, as amended, 31 U.S.C. 686, to nego- 
tiate among themselves to furnish material, supplies, equipment, and 
services similar to those furnished by commercial concerns and to pay 
for property which is transferred, an agency loaning property to an- 
other agency may provide by agreement that the property be returned 
in as good condition as when loaned and that the expense of placing 
the property in such condition be borne by the borrowing agency, 
provided that agency’s appropriation is available therefor. It is 
stated in the Administrative Assistant Secretary’s letter that “Since 
the General Supply Fund was established subsequent to this decision 
for the express purpose of paying for all elements of cost. incident to 
the operation of a motor vehicle pool, we question whether the De- 
partment of Labor's appropriation could be similarly subscribed.” 
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Aside from the fact that the present situation does not arise under 
the Economy Act, provisions of law governing the operation of motor 
vehicle pools specifically provide for the reimbursement of all ele- 
ments of cost by the requisitioning agency as hereinbefore indicated. 
Therefore under the act, and regulations, appropriations of the requi- 
sitioning agencies are properly chargeable with the costs of repairs 
for damages where negligence of its employees is involved. 

Finally, it is contended in the Administrative Assistant Secretary’s 
letter that the regulations of the General Services Administration 
create certain practical difficulties in determining the existence of neg- 
ligence. In this connection it is stated in the letter : 

As an incidental question, the regulations under which Government Services 
Administration would place responsibility in the requisitioning agency for pay- 
ment of repair costs are not clear as to how and by whom actual negligence is 
to be determined. For example, absent judicial decree, is the decision to be 
made by the General Services Administration, by the requisitioning agency, by 
a traffic policeman, or by testimony of witnesses? Is the failure on the part of 
a third party, outside of the Government, to file a tort claim indicative of the 
lack of negligence on the part of the Government driver? Does the question 
of negligence turn on some Federal concept or is it defined by State law? If 
State law is applicable, in jurisdictions with a comparative negligence rule 


must the requisitioning agency bear the entire cost of repairs if it is only 
minimally negligent? 


The applicable General Services Administration regulation, Per- 
sonal Property Management Regulations I-V-309.07, par. 2, provides 
in pertinent part: 

The basis for determining responsibility for the negligence or misconduct 
which caused or precipitated the damage to the motor pool vehicle shall be the 


findings of an investigation conducted by and in accordance with administra- 
tive regulations of the agency employing the vehicle operator. * * * 


The determination of negligence, under the above regulation, is to 
be made by the requisitioning agency and in regard to such determi- 
nation, we are advised by General Services Administration that they 
do not seek recovery on the ground that there is negligence of a nature 
which would support recovery in a private law suit. Further, that if 
an agency determines that its employee is not negligent or guilty of 
misconduct, that agency may so indicate and General Services Admin- 
istration proceeds to repair the vehicle without reimbursement. 

It is stated in the Administrative Assistant Secretary’s letter that 
a bill for repairs presently before your Department, was accompanied 
by a letter from the General Services Administration, dated August 
5, 1960, stating that “our Regional Counsel has determined that the 
driver was negligent to some degree and that the using agency should 
be billed for the cost of repairs.” In regard to this statement we are 
advised by the General Services Administration that in reviewing 
your Department’s investigation report they interpreted it as an in- 
dication by the Department of Labor of some negligence on the part 
of its employee. An interpretation of the report was required since 
it is stated by General Services Administration that your Department 
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has not yet indicated whether it considers its employee negligent, it 
being stated in letter of October 4, 1960, to General Services Adminis- 
tration, that “whether or not the driver was negligent has not been 
determined and in any event, is not material to this discussion.” Since 
under the applicable regulations the liability of the requisitioning 
agency for the cost of repairs to a damaged vehicle is dependent upon 
whether or not negligence of its employees is involved, such determi- 
nation is essential. In the absence of a determination by your Depart- 
ment that the employee involved was not negligent, the General Serv- 
ices Administration is entitled to reimbursement. 

In summary, you are advised that our decisions published in 37 
Comp. Gen. 306 and 308, are for application in the instant case. 


[ B-146374 J 
Bids—Evaluation—Options—Additional Quantities 


Under an invitation which requested bids on an estimated quantity of 30 units 
but which provided that the Government would not be obligated to purchase 
more than 10 units, evaluation of bids on the basis of the lowest price offered 
on 10 units, the quantity which the procuring activity elected to purchase, is in 
conformity with the option provisions in paragraph 1-1504(b) of the Armed 
Services Procurement Regulation; therefore, an award to a bidder who was low 
on 10 units but high on 30 units in preference to another bidder who was high on 
10 units but low on 30 units was valid, it being improper to accept a high bid 
upon the basis that it will become the low bid upon the occurrence of a contin- 
gency that might or might not arise. 


Bids—Evaluation—Options—Additional Quantities 


To permit a bidder who quoted a firm price on 5 units and a lower price on 
units in excess of five up to a maximum of 30 units in response to an invitation 
that requested bids on a maximum estimated quantity of 30 units, but obligated 
the Government to purchase only 10 units, to clarify his bid after bid opening 
to show that the lower price was intended to apply on all units when more 
than 5 units were procured and thus become the low bidder on the quantity 
of 10 units which the procuring activity elected to purchase would be tanta- 
mount to giving the bidder a second chance to bid after bids are opened and 
therefore would be improper. 


To Duo-Matic, Inc., September 20, 1961: 


By letter dated July 7, 1961, you protested against the award of a 
contract to another bidder under invitation for bids No. ORD-36-038- 
61-SP-460, issued on June 6, 1961, by the Frankford Arsenal for a 
quantity of “Ballistic Computer M14.” 

The invitation requested bids for furnishing a maximum estimated 
quantity of 30 computers and provided on pages 3 and 4: 


ESTIMATED QUANTITY AND IMMEDIATE REQUIREMENTS: The quan- 
tity of supplies set out hereinbelow is an estimate only of the Government’s 
requirements during the term of the contract as hereinafter defined. The Gov- 
ernment has an immediate requirement of the quantity set forth in Delivery Order 
No. 1 hereinbelow and made a part hereof. As the Government’s future re- 
quirements materialize, additional Delivery Orders will be issued under all the 
Terms and Conditions of the Contract. The Government’s requirements as set 
forth in the Invitation for Bids refer only to the Government’s requirements 
as authorized to be procured by Frankford Arsenal. All the General Provisions 
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of this contract are equally applicable to any future Delivery Order issued 
hereinafter without necessity of being attached thereto and made a part thereof. 

CONTRACTOR’S UNDERTAKING: In consideration of the Government’s 
agreement to place its future requirements for the period of this contract with 
the Contractor, the Contractor agrees to accept any future Delivery Order 
issued by the Government within the term of the contract, as hereinbelow defined, 
and under the Terms and Conditions of the contract. However, it is under- 
stood and agreed that the Government is not obligated to issue any future De- 
livery Order should no requirement arise. Unless otherwise agreed to by the 
contracting parties thereto, future Delivery Orders will call for a minimum 
quantity and delivery at the rate set out under paragraph entitled “Minimum 
Quantities and Rate of Delivery of Future Delivery Orders”. 


* * * * * * * 


QUANTITY TO BE BID UPON: Bids shall not be submitted for any quantity 
less than the Maximum Estimated Quantity. 


Four bids were received and opened on June 26, 1961, and it ap- 
peared that the Airtemp Division, Chrysler Corporation, submitted 
the lowest bid in the amount of $6,826.84 per unit or a total of 
$204,805.20 for 30 units. The bid of your firm as extracted from page 
5 of the invitation was as follows: 


QUANTITY 
(Number of UNIT 
SUPPLIES OR SERVICES units) UNIT PRICE AMOUNT 


Ballistic Computer M14, Ord MAXIMUM 
Part No. 8602750 in accord- pSTIMATED 
ance with Drawing No. TTL Lint?” 
¥8602750, Specification No. @UANTITY 
MIL-C-45133A (1), and all 
data listed on Technical Data 
Package List No. 8602750 
dated 3/2/61, Federal Stock 
No. 1220-622-4934, (Trans- 
action-Analysis Code 1116). 30 
Each Each [No bid] 


MINIMUM QUANTITIES AND RATE OF DELIVERY OF FUTURE DE- 
LIVERY ORDERS: 


Minimum Quantity First Five (5) each $10, 172. 30 $50, 861. 50 
Six (6) to Thirty (30) each $5,913.10 each 

Award of Delivery Order No. 1—10 units—was made to Airtemp 
Division on June 30, 1961, at their bid price of $6,826.84 per unit or 
$68,268.40. Upon review of the record before us, we believe that the 
award was proper and not subject to question by our Office. 

You protest against the award on the following bases: 

1. Bids should have been evaluated on the basis of the maximum 
estimated quantity of 30 units; 

2. Your bid was for 10 units at $5,913.10 each as compared to the 
$6,826.84 bid by Airtemp Division ; 

3. Airtemp had at their disposal Government tooling which was 
not taken into consideration in bid evaluation ; and 

4, Airtemp’s bid was nonresponsive since their bid was not properly 
signed. 

Since the invitation contemplated only an award for 10 units under 
Delivery Order No. 1, the bid evaluation was based on a determination 
of the lowest price, other factors considered, for those 10 units and 
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not on the 30 maximum estimated quantity. In view thereof, bids of 
the two lowest bidders were evaluated as follows: 
Duo-Matic 5 @ $10, 172. 30 $50, 861. 50 
5 @ $5, 913.10 29, 565. 50 
80, 427. 00 


Airtemp 10 @ $6, 826. 84 68, 268. 40 


We think this evaluation was correct. Since the requirements of 
the Government were uncertain, the invitation specifically provided 
that the quantity of 30 units was an “estimated” quantity only and 
the Government was not obligated to order any units in addition to 
the 10 units called for by Delivery Order No. 1. We have held it to 
be improper to accept a high bid upon the basis that it will become 
the low bid upon the occurrence of a contingency that might or might 
not arise. 15 Comp. Gen. 1136. Moreover, paragraph 1-1504(b), 
Armed Services Procurement Regulation, provides: 

* * * where it is anticipated that the Government may elect to exercise the 
option at time of award, invitations for bids and requests for proposals shall 
state that if the Government does so elect, evaluation will be made on the 
basis of total quantity to be awarded, including the option quantity, but if the 


Government does not so elect, evaluation will be made on the basis of the 
quantity to be awarded exclusive of the option quantity. 


Since the procuring activity did not elect to purchase the entire 30 
units but, as indicated by Delivery Order No. 1, elected to award 10 
units only, the method of evaluation employed appears to have been in 
conformity with the ASPR provision cited above. 

We cannot agree with your contention that the bid as submitted by 
your firm must be interpreted so as to apply the $5,913.10 bid to the 
10 units covered by Delivery Order No. 1. Having regard for the 
plain terms of your bid, we think the only reasonable construction 
thereof is that your bid price of $10,172.30 applied to the “first” 5 
units and that your price of $5,913.10 was to be applicable only to 
those units ordered in excess of five up to a maximum of 30 units. 
Your statement that you bid the higher price for the first 5 units only 
to protect yourselves in the event the Government exercised its right 
to purchase only 5 units cannot be reconciled with the facts. The 
Government had no such right since by Delivery Order No. 1, it was 
legally obligated to purchase 10 units and upon award the contractor 
could not be compelled to furnish a lesser number. 

With respect to contention No. 3, the procurement agency has stated 
that: 

* * * NO DEVIATION INDICATED NOR INTENT TO USE GFP (EQUIP 


OR TOOLING) INDICATED OR REQ BY CHRYSLER NOR WILL AUTH TO 
DO SO BE PERMITTED BY THIS ARSENAL. * * * 


Concerning the signature on Airtemp’s bid, it is noted that the bid 
was signed by “E. E. Connelly, Coordinator, Government Contracts.” 
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The record before us contains a certificate over the signature of the 
Assistant Comptroller, Chrysler Corporation, that E. E. Connelly 
was authorized to sign the bid on behalf of the corporation. 

Therefore, we see no factual basis to support your contentions 3 
and 4. 

While you advised the procurement agency—after bid opening but 
prior to award—that your unit bid price of $5,913.10 was intended 
to apply when any. quantity in excess of 5 units was ordered, any nego- 
tiations with your firm to clarify such intention would have been 
improper since no bidder may be afforded a second chance to bid after 
bids are opened. 34 Comp. Gen. 82; 35 id. 33. 

Accordingly, your protest must be denied. 


[ B-145920] 


Subsistence Allowance—Authorization—False Information, Ete.— 
Effect 


Permission to enlisted members of the uniformed services to mess separately may 
only be granted upon the existence of certain required facts so that when such 
permission is granted through administrative error or because of the member's 
misrepresentations, it must be considered as void and without effect to authorize 
payment of the subsistence allowance. 


Subsistence Allowance—Authorization—False Information, Ete.— 
Rations in Kind Entitlement 


An enlisted member of the uniform services who was authorized to mess sepa- 
rately on the basis of false information in that his dependents did not reside in 
the vicinity of his permanent station, as alleged, has received subsistence allow- 
ance on the basis of an invalid authorization to mess separately when rations 
or messing facilities are otherwise available and, therefore, he is indebted for 
the subsistence allowance payments; however, since he is entitled to be subsisted 
in kind at Government expense, the indebtedness may be reduced by the amount 
of the cost of meals purchased in a Government mess during the period that the 
erroneous subsistence allowance payments were received. 


Subsistence Allowance—Authorization—False Information, Ete.— 


Effect 


A determination that the permission given to an enlisted member to mess sepa- 
rately was void because it was based on a false representation by the member 
would be no justification for the disbursing officer to invoke the false claims 
forfeiture provisions of 28 U.S.C. 2514, to refuse the member credit for sub- 
sistence allowance in the current pay account, since the invalid authorization 
did not create any right in the enlisted member to receive the subsistence allow- 
ance, and the disbursing officer would not be authorized to credit the member's 
pay account with the allowance in any event. 


To the Secretary of Defense, September 21, 1961: 

Reference is made to letter of May 19, 1961, from the Assistant 
Secretary of Defense (Comptroller) requesting decision as to whether 
an enlisted member may retain amounts previously paid to him for 
subsistence allowance at the rate prescribed “when permission to mess 
separately is granted” where it is subsequently determined that the 
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authorization to mess separately was obtained by presentation of false 
information in that the dependents did not reside in the vicinity of 
his permanent duty station as alleged. If the answer to the foregoing 
question is in the negative, the Assistant Secretary asks whether the 
enlisted member’s indebtedness may be reduced by the cost of meals 
purchased in a Government mess during the period involved. In the 
event a member's current pay record has not been credited for sub- 
sistence allowance the Assistant Secretary further asks whether the 
circumstances outlined would be sufficient justification for the dis- 
bursing officer to refuse to credit such allowance to the member’s pay 
record under the fraudulent claims statute, 28 U.S.C. 2514. <A dis- 
cussion of the question presented is contained in Committee Action 
No. 283 of the Military Pay and Allowance Committee, Department 
of Defense, and is, in part, as follows: 


One school of thought is premised on the fact that while an enlisted member 
is in a pay status, he is entitled to be subsisted by the Government, as well as be 
furnished quarters and clothing. If these benefits are not furnished in kind 
then the enlisted member is entitled to an allowance in lieu thereof. A review 
of the hearings on the Career Compensation Act of 1949, bears this out. In 
the discussion on the rates payable for subsistence, it was definitely stated 
that the Government is required to subsist enlisted personnel and that the 
amount authorized for payment when permission to mess separately is granted 
is the actual cost to the Quartermaster to purchase the food. It was further 
indicated that the right to mess separately is merely a privilege and is au- 
thorized for the convenience of the enlisted member. Based on this manner 
of thinking, the Government has not paid to the individual any more than it 
would have spent had he been subsisted in a Government mess. An actual 
loss has not been suffered. Further, the Career Compensation Act of 1949, as 
amended, does not provide that certain conditions must exist before a member 
may be authorized to mess separately. Any conditions imposed are done so 
locally by the individual having authority to issue orders. 

The second school of thought is that the false representations vitiated the 
authorization to mess separately. Since the original orders placing the member 
on separate rations appear to be invalidated by the later finding that they were 
based on false information, the right to retain payments of separate rations is 
doubtful. It is contended that the Government stood ready to discharge its 
legal responsibility to subsist the man and in the absence of his actions would 
have done so. However, the man deliberately deprived himself of this benefit 
when he elected through false information to gain permission to mess separately. 
His failure to accept rations in kind placed no further responsibility on the 
Government. In denying a claim for subsistence, the Comptroller General in 
8 Comp. Gen. 82 held that an allowance was not payable when the man could 
be furnished rations—and whether rations were actually received was imma- 
terial. It can therefore be contended that the fact the member did not eat in 
the mess the value of the ration, is not material as an argument in support of 
allowing him to retain the amount of the case [cash] allowance for subsistence. 


Section 301 of the Career Compensation Act of 1949, as amended 
(37 U.S.C. 251), provides a basic allowance for subsistence at varying 
daily rates for enlisted members (1) when rations in kind are not 
available, (2) when permission to mess separately is granted, or (3) 
when assigned to duty under emergency conditions where no Gov- 
ernment messing facilities are available. It seems clear that under 
those provisions no subsistence allowance accrues if rations in kind 
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or messing facilities are available unless permission to mess separately 
is granted. The section authorizes the President to prescribe regu- 
lations for its administration and section 2 of Executive Order No. 
10119, March 30, 1950, 15 F.R. 1767, as amended, 18 F.R. 2052, issued 
pursuant to that authority, authorizes the Secretaries concerned to 
prescribe necessary supplemental regulations to govern payment of 
the subsistence allowance. If under the administrative regulations 
issued pursuant to such authority, permission to mess separately may 
be granted only upon the existence of certain facts, any such permis- 
sion not predicated upon the required facts must, in our view, be 
considered as void and without effect to authorize payment of the 
subsistence allowance. The result would be the same regardless of 
whether the permission is granted through administrative error or 
because of the enlisted member’s misrepresentations. Compare 39 
Comp. Gen. 614. Therefore, an enlisted member who has been paid 
subsistence allowance on the basis of an invalid authorization to mess 
separately when rations or messing facilities are otherwise available 
to him has been overpaid to the extent of the subsistence allowance 
payment which he has received and is indebted to the Government in 
that amount. Your first question is answered in the negative. 

Since an enlisted member is entitled to be subsisted in kind at Gov- 
ernment expense, we believe that an enlisted member in receipt of er- 
roneous payments of subsistence allowance may have his indebtedness 
on account of such erroneous payments reduced by the amount of the 
cost of meals purchased in a Government mess while he is receiving 
the erroneous allowance payments. Your second question is answered 
in the affirmative. 

With respect to your last question, 28 U.S.C, 2514, by its own terms 
has reference to claims filed in the Court of Claims of the United 
States; it has no application to a claim which has been settled by pay- 
ment, and it does not affect the recovery of moneys paid out as a re- 
sult of fraud. See Blume vy. United States, 81 Ct. Cl. 210; Globe 
Indemnity Company v. United States, 84 Ct. Cl. 587; Grovo v. United 
States, 100 Ct. Cl. 368. The fact, however, that the false claims 
statute relates to claims before the Court of Claims and has no direct 
application in the audit of disbursing officers’ accounts does not mean 
that it would be proper for a disbursing officer to pay or for this 
Office to allow a claim thought to be fradulent. If fraud is suspected 
the claim obviously is of doubtful validity and we believe that properly 
in such cases the claimant should be left to his remedy in the Court of 
Claims. See Longwill v. United States, 17 Ct. Cl. 288; Charles v. 
United States, 19 Ct. Cl. 316. 
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Regardless of the applicability of 28 U.S.C. 2514, however, there 
would appear to be no need to invoke its provisions to deny credit of 
subsistence allowance in the circumstances presented. Since, as 
pointed out above, the permission to mess separately was void and 
created no right to subsistence allowance, the disbursing officer would 
not be authorized to credit the member’s pay account with subsistence 
allowance in any event. 


[ B-147138 J 


Subsistence—Per Diem—-Overseas Employees—Travel Status 


An overseas employee whose travel time for the outgoing and return airplane 
trips incident to home leave in the United States is about three and one-half 
hours each way may not be regarded as in a travel status while at his residence 
to have the entire period considered as one travel period for per diem purposes 
and, therefore, since the employee is in a travel status only from the time the 
airplane is scheduled to depart from the airport until the airplane arrives at 
the destination airport and such travel is less than 10 hours in one calendar day, 
the provisions of section 6.11 of the Standardized Government Travel Regula- 
tions preclude payment of per diem to the employee for the air travel time. 


To Harry R. Duckett, Public Housing Administration, September 
21, 1961: 

Your letter of September 6, 1961, requests our decision whether 
you may certify for payment the reclaim voucher submitted with 
your letter in favor of Anthony J. Bartolotta for $18, representing 
per diem in lieu of subsistence. 

Mr. Bartolotta, whose permanent duty station is San Juan, Puerto 
Rico, traveled on July 10, 1961, pursuant to proper authorization from 
San Juan to New York City, his place of residence in the United 
States, for a period of home leave, and on July 28, 1961, he returned 
to San Juan. On the outgoing trip Mr. Bartolotta left San Juan 
at 3:30 p.m., and arrived in New York at 7:00 p.m., while on the 
return trip he left New York at 9:30 a.m., and arrived in San Juan 
at 12:55 p.m. In each case the travel was performed in about three 
and one-half hours, within the same calendar day. Mr. Bartolotta’s 
claim for per diem was disallowed on the basis of the last proviso in 
section 6.11 of the Standardized Government Travel Regulations. 

Mr. Bartolotta has filed a memorandum in support of his reclaim 
voucher in which he suggests that the entire period from July 10 to 
July 28 should be treated as one travel period. Mr. Bartolotta also 
says that home leave travel is not provided for in the Standardized 
Government Travel Regulations, and is referred to only in the third 
proviso of 5 U.S.C. 73b-3, which implies that all travel in connection 
with home leave is to be treated as reimbursable as to transportation 
expense and subsistence. 
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Section 7 of the Administrative Expenses Act of 1946, 60 Stat. 808, 
as amended, was amended by the act of August 31, 1954, 68 Stat. 1008, 
5 U.S.C. 73b-3. The first proviso of the act of August 31, 1954, pro- 
vides for the payment of expenses of a round trip travel of an em- 
ployee from the post of duty of such employee outside the United 
States to place of actual residence for the purpose of taking leave 
prior to serving another tour of duty overseas. The Bureau of the 
Budget issued regulations (Bureau of the Budget Circular No. A-4, 
dated May 2, 1955) governing the payment of certain travel and 
transportation expenses of civilian officers and employees of the Gov- 
ernment stationed outside the continental United States. These regu- 
lations are prescribed under section 1(c) of Executive Order No. 
10530 of May 10, 1954, and in accordance with the provisions of the 
act of August 31, 1954. Title VI of the regulations pertaining to 
travel and transportation expenses in connection with leave for re- 
turning to place of residence between tours of overseas duty, provides 
in part in section 27(b) as follows: 


Travel allowance. An eligible employee shall be allowed travel expenses, in- 


cluding per diem in lieu of subsistence, for himself * * * from his post of duty 
outside the continental United States to the place of his actual residence and 
from such place of actual residence to the * * * post of duty outside the con- 
tinental United States. Such expenses shall be subject to the provisions of the 
Standardized Government Travel Regulations. * * * [Italics supplied.] 


Section 6.11 of the Standardized Government Travel Regulations 
provides in part as follows: 
* * * no per diem will be allowed when the travel period is 10 hours or less 


during the same calendar day, except when the travel period is 6 hours or more 
and begins before 6:00 a.m. or terminates after 8:00 p.m. * * *., 


In traveling on home leave Mr. Bartolotta would be in a travel 
status only from the time the airplane was scheduled to depart from 
its depot and ends when the airplane arrives at its depot. Mr. 
Bartolotta would not be in a travel status while at his residence on 
home leave. See section 6.9¢ of the Standardized Government Travel 
Regulations. 

Since the travel performed by Mr. Bartolotta when traveling on 
home leave was less than 10 hours in the same calendar day and since, 
also, his travel did not come within the exception of the travel regu- 
lation above quoted, Mr. Bartolotta would not be entitled to per diem 
in lieu of subsistence for the travel performed. 

Therefore, the voucher, which together with enclosure is returned 
herewith, may not be certified for payment. 
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[ B-147109 J 


Payments—Advance—Subscriptions to Newspapers, Periodicals, 
Ete.—Microcards 


Although microcards containing meteorological data sold by a scientific organ- 
ization on a cash subscription basis are distributed as separates rather than in 
pamphlet or periodical form, that factor does not preclude their inclusion within 
the term “other publications” as used in the act of June 12, 1930, as amended by 
the act of July 20, 1961, 31 U.S.C. 530, permitting Government agencies to make 
advance payments for publications sold on a subscription basis, it being rec- 
ognized that microfilm techniques for dissemination of information are being 
widely used in place of other types of printed material; therefore, advance 
payment for a subscription for a set of IGY Radiation Data published on micro- 
cards by the World Meteorological Organization is proper. 


To L. M. Stotler, Department of Commerce, September 26, 1961: 


Your letter of August 30, 1961, reference A-3.32, as supplemented by 
letter of September 12, requests an advance decision concerning the 
propriety of certifying for payment an invoice transmitted therewith. 
The invoice is from the World Meteorological Organization, Geneva, 
Switzerland, and is for an advance payment of a subscription to one 
complete set of IGY Radiation Data published on 3 x 5 inch micro- 
cards. Our decision is requested as to whether under 31 U.S.C. 530, 
permitting advance payments for subscriptions for newspapers, mag- 
azines and other periodicals, microcards are classed as a subscription 
for which advance payments may be effected to the World Meteorologi- 
cal Organization. 

It is stated in your letter of September 12 that various meteorologi- 
cal data furnished by the countries who are members of the World 
Meteorological Organization are published on microcards and made 
available to the one hundred ten members of the Organization and 
to others on a cash subscription basis, as the information becomes 
available. 

Public Law 87-91, approved July 20, 1961, 75 Stat. 211, amended 
the act of June 12, 1930, 46 Stat. 580, 31 U.S.C 530, to include “other 
publications.” The purpose of the amendment was to provide uni- 
form authority for all agencies of the Government to make advance 
payments for any publications for official use and not just those which 
come within the category of periodicals. See H. Report No. 560, 
87th Congress, 1st Session. In view of the amendment it is only nec- 
essary for the purposes of your submission to determine whether the 
microcards constitute “publications” within the meaning of the act. 

When used in the sense in which it is used in the said statute, the 
word “publication” has been held to encompass books, pamphlets, 
newspapers, periodicals, or prints, etc. See United States v. Chase, 
135 U.S. 255. Although the microcards are distributed as separates 
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as distinguished from a pamphlet or periodical consisting of several 
pages, such factor is not viewed as precluding them from being “pub- 
lications” within the meaning of the act. See in this connection 
page 2 of S. Report No. 268, 87th Congress, Ist Session, and the 
reference to the American Standards Association “Standards” which 
are published as separates. Also, the process under which the micro- 
cards were produced is not considered as adversely affecting classifica- 
tion of the microcards as “publications,” it being recognized that 
microfilm techniques for producing multiple copies are being used 
even to the extent of replacing printed books in some fields. In addi- 
tion, the purpose for which the microcards are prepared is to dissem- 
inate information to members of the Organization and others. 
Considering the foregoing, we are of the opinion that the microcards 
here involved constitute “publications” within the meaning of the 
act of June 12, 1930, as amended, for which advance payment of a 
subscription may be made. 

The invoice submitted with your letter of August 30, 1961, is re- 
turned and may be certified for payment if otherwise correct. 
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[ B-145000 J 


Highways—Construction—Federal-Aid Highway Program—Con- 
vict Labor Prohibition 


A regulation prohibiting the use of prison-made items as well as the use of 
convict labor in the construction of Federal-aid highways which was issued 
pursuant to 23 U.S.C. 114(b), which prohibits only the use of convict labor in 
highway construction, must be regarded as an attempt to add a provision to an 
unambiguous statute and, therefore, to the extent that the regulation prohibits 
materials manufactured or preduced by prison labor, it has no force and effect. 


To the President, Board of Commissioners of the District of Co- 
lumbia, October 2, 1961: 

By letter of February 2, 1961, the then President of the Board of 
Commissioners, Government of the District of Columbia, requested 
our opinion as to whether the Secretary of Commerce may validly 
proscribe the use, in construction of District of Columbia Federal- 
aid highway projects, of materials made in penal institutions of the 
District. From the information contained in the former President 
of the Board's letter, the facts pertinent to the question raised may be 
summarized as follows: 

Under the provisions of the Federal-aid highway program, codified 
in Title 23 of the United States Code, the Federal Government par- 
ticipates in the cost of certain highways constructed by the District 
of Columbia, Puerto Rico and each of the 50 States. Subsection 
114(b) of Title 23 provides, with respect to the construction of high- 
ways eligible for Federal participation, that: 

Convict labor shall not be used in such construction unless it is labor per- 

formed by convicts who are on parole or probation. 
The Secretary of Commerce, relying upon the authority to issue need- 
ful rules and regulations vested in him under the provisions of 23 
U.S.C. 315, has issued regulations prohibiting the use of materials 
made in prisons in addition to prohibiting the use of convict labor 
in the construction of Federal-aid highways. Bureau of Public Roads 
regulation 1.24(a), 23 CFR 1.24(a), provides that: 

* * * No convict labor shall be employed and no materials manufactured or 
produced by convict labor shall be used in the construction of a project. No 
convict labor shall be employed at the site of a project after the approval of the 
program including the project and prior to the completion of its construction. 

It has been the practice of the District of Columbia to include 
among the District-furnished materials used on highway construction 
projects a number of minor items made at prisons operated by the 
District, such as fire hydrants, valves, and meter boxes. These items 
are actually part of the water and sewer systems of the District. 
Castings for such items have been standardized throughout the Dis- 
trict and the patterns for their manufacture are owned by the District. 
Such standardization is considered essential to economical and ef- 
ficient water and sewer operation and street and highway maintenance. 
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Most of the castings used are not available from commercial sources 
and the quantities involved are relatively small—so small, in fact, 
that the Procurement Officer of the District believes that few foun- 
dries would undertake their production. 

On the basis of the statute cited—and the regulations issued in fur- 
therance thereof—the Bureau of Public Roads has informed the De- 
partment of Highways and Traffic of the District of Columbia that 
if a prison-made item is used in a Federal-aid highway project, 
whether or not it is charged into the cost of the project, the entire 
project will be disallowed for participating funds. The Bureau 
indicated that disallowance will extend both to future projects and to 
those presently in force. 

The former President of the Board contends that the language of 
the statute involved and its legislative history clearly show that Con- 
gress was concerned only with prohibiting the employment of con- 
victs in the construction of highways and not with the use of prison- 
made goods. He concludes, therefore, that the regulation prohibiting 
the use of prison-made goods attempts to enlarge the scope of the 
statutory proscription and, the Secretary being clearly without au- 
thority to effect substantive changes in the statute, that the regula- 
tion in question is invalid. The Department of Commerce, while 
questioning the former President of the Board’s interpretation of 
the statute, takes the view that, in any event, the regulation, and prior 
similar ones, prohibiting the use of prison-made goods are of such 
long standing and the statutory provisions in question were reenacted 
so many times in the face of these regulatory provisions, that the 
regulation and the statute must now be viewed as being compatible. 

In our opinion, the statutory prohibition against the use of convict 
labor in the construction of Federal-aid highways does not limit the 
use of materials of the type here involved manufactured or produced 
under prison industry programs. 

The complete text of 23 U.S.C. 114 is as follows: 

(a) The construction of any highways or portions of highways located on a 
Federal-aid system shall be undertaken by the respective State highway depart- 
ments or under their direct supervision. Except as provided in section 117 of 
this title such construction shall be subject to the inspection and approval of the 
Secretary. The construction work and labor in each State shall be performed 
under the direct supervision of the State highway department and in accordance 
with the laws of that State and applicable Federal laws. Construction may be 
begun as soon as funds are available for expenditure pursuant to subsection (a) 
of section 118 of this title. 

(b) Convict labor shall not be used in such construction unless it is labor 
performed by convicts who are on parole or probation. 

In requiring construction work and labor to be performed under the 
direct supervision of the State highway department, we think it ap- 
parent that the statute is referring to the process of building the high- 
way itself and the labor required therefor. It would be unrealistic 
to read subsection 114(a) as requiring the State highway department 
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to directly supervise the labor performed in producing any fabricated 
item such as hydrants, valves, or meter boxes that might be used in 
connection with the construction of a highway. And subsection 114(b), 
in stipulating a class of labor which may not be used in such construc- 
tion, must logically be construed as referring likewise only to the 
actual building of the highway. Regulation 1.24(a) itself recognizes 
this difference in that it specifically distinguishes between convict labor 
and materials manufactured or produced by convict labor. 

Moreover, an examination of the pertinent legislative history corrob- 
orates the meaning derived solely from the language of the statute. 
The prohibition against the use of convict labor in the construction of 
Federal-aid highways may be traced back to the act of July 7, 1932, 
making appropriations for the Department of Agriculture for the 
fiscal year ending June 30, 1933, 47 Stat. 609, 634. In that act the fol- 
lowing proviso was attached to appropriations for the Federal-aid 
highway system: 


Provided, That none of the money herein appropriated shall be paid to any 
State on account of any project on which convict labor shall be directly em- 
ployed, except this provision shall not apply to convict labor performed by 
convicts on parole or probation. 

The then Director of the Bureau of Public Roads, testifying before 
the Subcommittee of the Senate Committee on Appropriations, 72d 
Congress, 1st Session, on H.R. 7912, stated, at page 133 of the printed 
hearings, with respect to the convict labor provision therein—which 
was identical to the provision enacted—that: 

* * * This bill only goes to the expenditure of Federal-aid road funds in the 
employment of convicts directly on the roads. Such operations as were spoken 


about—the making of signs, and so forth, as a prison industry—would not be 
interfered with. 


North Carolina makes in its prisons its own draintile that are used on the 
roads. These industries would not be interfered with by the language of this 
bill. It would only mean that convicts could not be used directly on road 
projects paid for in part with Federalfunds * * *. 

And there is no basis upon which to question the Director’s interpre- 
tation of the prohibition. Indeed, such interpretation appears manda- 
tory, in view of the word “directly” used in the proviso. During the 
period from 1934 through 1956 each annual act appropriating funds 
for Federal-aid highway construction contained this convict labor 
proviso except that the word “directly” appearing therein was deleted. 
But the legislative history of the prohibition shows that deletion of 
the word “directly” was not intended to alter the purpose or meaning 
of the statute as expressed in the hearing cited but, rather, was for the 
sole purpose of clarifying the statute with respect to the use of stone 
crushed by convict labor. Congressman LaGuardia, on December 30, 
1932, offered an amendment to H.R. 13872, 72d Congress, 2d Session, 
to delete the word “directly,” which amendment was enacted as part 
of the appropriation act of March 3, 1933, 47 Stat. 1432, 1456. In 
explaining the purpose for his amendment, Congressman LaGuardia, 
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who was responsible for the convict labor prohibition as originally 
enacted the preceding year, made the following statement : 

Mr. Chairman, when I offered an amendment on the appropriation bill last 
year and the year before, placing a limitation on the expenditure of this appro- 
priation so that convict labor could not be employed, there was some appre- 
hension that the States could not adjust themselves. We found that every State 
has adjusted itself to the employment of free labor, with the exception of two 
States, where convict laborers are used to the extent of the purchase of stone 
that had been crushed by the convicts. 

I am sure there is no intention on the part of these two States to violate the 
limitations on the appropriation bill, and the misapprehension has been caused 
by reason of the word “directly” used in the limitation. I have a letter from the 
Awerican Federation of Labor, dated December 19, 1932. (76 Cong. Rec. 1131. 
19382) ). 


The convict labor prohibition as originally enacted and its subse- 
quent amendment together with the entire legislative history on these 
provisions clearly establish that the prohibition was directed toward 
the use of convict labor in unskilled fields, primarily grading work, 
and that prison industries were not to be affected. The amendment 
deleting the word “directly” was merely to assure that the essential 
purpose of the statute would not be evaded in the case of labor used 
to crush stone—a material used substantially in roadbuilding—by the 
expedient of performing the labor off the site of the work. 

The regulatory prohibition against the use of prison-made goods in 
Federal-aid highways was first promulgated in 1935. See Regulation 
10, section 1, of the Rules and Regulations of the Secretary of Agri- 
culture issued pursuant to authority contained in section 18 of the 
Federal Highway Act, 42 Stat. 216, 23 U.S.C. 19. The regulatory 
prohibition has been consistently in effect throughout the period from 
1935 to date during which period the statutory prohibition was re- 
peatedly enacted in succeeding appropriation acts and finally codified 
as subsection 114(b) of Title 25, United States Code, by Public Law 
85-767, approved August 27, 1958, 72 Stat. 885. 

Since in our opinion the regulation enlarges the scope of the statute 
as it was originally intended and in view of the long history of the 
regulation, two questions must be considered in determining the valid- 
ity of the regulation: 

1. Is the authority under which the Secretary has issued the regula- 
tion in question sufficiently broad to embrace the regulation which, 
while not in direct conflict with the statute being administered, covers 
a matter which the statute itself was not intended to reach? 

2. Notwithstanding that the statute, originally, may not have con- 
templated prohibiting the use of prison-made goods, does the fact 
alone that the regulation was in effect during the period of continued 
re-enactment of the statutory prohibition each year for 23 years and 


its ultimate codification into permanent law operate to alter the mean- 
ing of the statute? 
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With respect to the first question, it may be stated generally that, 
“Since the power to make regulations is administrative in nature, 
legislation may not be enacted under the guise of its exercise by 
issuing a ‘regulation’ which is out of harmony with, or which alters, 
extends, or limits, the statute being administered, or which is incon- 
sistent with the expression of the lawmakers’ intent in other statutes, 
The administrative officer’s power must be exercised within the frame- 
work of the provision bestowing regulatory powers on him and the 
policy of the statute which he administers. He cannot initiate policy 
in the true sense, but must fundamentally pursue a policy predeter- 
mined by the same power from which he derives his authority.” 42 
Am. Jr., Public Administrative Law, § 53. See also 18 Comp. Gen. 
285; 20 id. 410; 36 td. 111. The controlling rule is stated in the case 
of Manhattan General Equipment Co. v. Commissioner of Internal 
Revenue, 297 U.S. 129, 134 as follows: 

The power of an administrative officer or board to administer a federal statute 
and to prescribe rules and regulations to that end is not the power to make law— 
for no such power can be delegated by Congress—but the power to adopt regula- 
tions to carry into effect the will of Congress as expressed by the statute. A 


regulation which does not do this, but operates to create a rule out of harmony 
with the statute, is a mere nullity. 


The court in United States v. Maxwell, 278 F. 2d 206, 211, refer- 
ring to the Manhattan case states that while regulations authorized 
by and consistent with statutes are binding and regulations are en- 
titled to consideration in construing an ambiguous statute, a regula- 
tion to the extent it is in direct variance with an unambiguous 
statutory provision is clearly void. See also Seagrave v. United 
States, 131 Ct. Cl. 790 and authorities cited therein at page 795. 

In our opinion, the statutory prohibition against the use of convict 
labor but not against the use of prison-made goods—whether this 
interpretation of the statute be derived from its plain wording or its 
legislative history—constitutes a policy determination with respect to 
the matter which cannot properly be altered by administrative regu- 
lation ; and under the established rule, any attempt to do so must fail. 
And it follows, in the absence of any indication that a change in 
meaning was intended by the succeeding Congresses which re-enacted 
the statutory provision over a period of years, that the original policy 
set forth in the statute could not be modified by a nullity. We, of 
course, recognize the familiar principle that in the interpretation of a 
doubtful or ambiguous statute, the long continued and uniform prac- 
tice of the authorities charged with its administration is entitled to 
great weight and will not be disturbed except for cogent reasons. In 
Massachusetts Mutual Life Ins, Co. v. United States, 288 U.S. 269, 
273, the court said : 

This action [of Congress in reenacting a statute] was taken with knowledge 


of the construction placed upon the section by the official charged with its 
administration. If the legislative body had considered the Treasury interpre- 
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tation erroneous it would have amended the section. Its failure to do so re- 
quires the conclusion that the regulation was not inconsistent with the intent 
of the statute [citations] unless, perhaps, the language of the act ie unambiguous 
and the regulation clearly inconsistent with it. [Italics supplied.] 

In the instant case, we find nothing in the record to support the con- 
tention that Congress, in re-enacting the convict labor prohibition, 
considered the administrative regulation and its effect. Also, the 
policy set forth in the regulation being inconsistent with the policy 
enunciated by the statute, the exception contained in the rule stated in 
the Massachusetts Mutual Life case, rather than the rule itself, is for 
application. Congress having clearly and specifically declared that the 
use of convict labor in the construction of Federal-aid highways is pro- 
hibited, the Secretary of Commerce is without power by regulatory 
amendment to add a provision that materials manufactured or pro- 
duced by prison labor may not be used. See Koshland v. Helvering, 
298 U.S. 441, 447 (1936); Commissioner of Internal Revenue v. 
Glenshaw Glass Co., 348 U.S. 426, 4381.(1955); United States v. 
Calamaro, 354 U.S. 351, 359 (1957); Commissioner of Internal 
Revenue v. Acker, 361 U.S. 87, 93 (1959). 


Accordingly, it is our view that section 1.24(a) of the Regulations 
for the Administration of Federal Aid for Highways (Revised) has 
no force or effect insofar as it is intended to prohibit the use in high- 
way projects of materials of the type here involved manufactured or 
produced by convict labor in penal institutions. 

A copy of this letter is being sent to the Secretary of Commerce. 


[ B-146567 J 


Decedents’ Estates—Pay, Ete., Due Military Personnel—Amounts 
Withheld From Hospitalized Veterans—Retired Pay v. Pensions, 
Etc.—Insane and Incompetent Members 


The language of 38 U.S.C. 3203(b) (1) concerning reversion to the Treasury of 
“compensation or retirement pay” withheld from mentally incompetent veterans, 
without dependents, who die while being hospitalized in a veterans facility, to- 
gether with its legislative history (act of August 7, 1959, Public Law 86-146) 
which shows that the purpuse of the provision was to prevent gratuitous benefits 
from accumulating and passing on death to relatives having no claim against 
the Government on account of the veteran’s military service, requires the con- 
clusion that Congress intended the provision to be applicable to retired pay and 
while in decision 40 Comp. Gen. 666 the beneficiary distribution provisions in 
38 U.S.C. 3203(a) (2) were held not to be applicable to military retired pay that 
decision is not to be construed to exempt the retired pay of deceased incompetent 
retired military personnel without dependents from reversion to the Treasury. 


To Major John A. Rapp, United States Marine Corps, October 2, 
1961: 

Reference is made to your letter of July 20, 1961, requesting (under 
Department of Defense Military Pay and Allowance Committee 
Submission No. DO-MC-596) a decision as to whether or not you 
are authorized to pay to the designated beneficiaries of the late 
Sergeant George E. Waters, 670368, retired, the amount withheld 
from his retired pay under 38 U.S.C. 3203(a) (1). 
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You state that Sergeant Waters, a mentally incompetent retired 
member of the U.S. Marine Corps, died on September 18, 1960, 
while being furnished hospital treatment by the Veterans Adminis- 
tration and that from July 1, 1957, through the date of death one- 
half of his retired pay had been withheld under the provisions of 

38 U.S.C. 3203 (a) (1). 

‘ Section 3203(a)(1) of title 38, United States Code, requires the 
temporary withholding of 50 percent of the “compensation or retire- 
ment pay” from any veteran who has neither wife, child, nor depend- 
ent parent and who is being furnished hospital treatment, institu- 
tional or domiciliary care by the Veterans Administration and 
provides for the payment to the veteran of amounts so withheld 
upon release from the facilities concerned. If the veteran dies 
before receiving payment, section 3203(a) (2) (A) provides for pay- 
ment of amounts withheld to certain beneficiaries there prescribed. 
Section 3203(b)(1) provides that the “compensation or retirement 
pay” of a mentally incompetent veteran without wife, child, or 
dependent parent is subject to the temporary withholding provision 
in section 3203(a)(1) but that, in the event of the veteran’s death 
before payment of the lump sum, no part thereof shall be payable. 
Section 3203(b)(2) provides for the suspension of payments of 
“pension, compensation, or emergency officers’ retirement pay” made 
on behalf of the incompetent veteran when his estate from any source 
amounts to $1,500 until his estate is reduced to $500. 

For the reasons stated in our decision of June 7, 1961, 40 Comp. 
Gen. 666, we held that in the cases of deceased veterans whose benefits 
had been partially withheld under section 3203(a)(1), only those 
benefits which accrue under laws administered by the Veterans 
Administration are subject to distribution under the provisions of 
section 3203(a)(2)(A) and that retired pay so withheld is to be paid 
under 10 U.S.C. 2771. 

In view of that decision you request a decision whether you are 
authorized to pay the amount so withheld under 3203(b) (1) to the 
beneficiary prescribed in 10 U.S.C. 2771. You state that your doubt 
results from the fact that our decision of June 7, 1961, does not deal 
with the reversion provision of section 3203(b) (1) and that you find 
it difficult to believe that the term “retirement pay” includes military 
retired pay for the purposes of section 3203(a)(1)—temporary with- 
holding—but not for the purposes of 3203(b) (1)—reversion to the 
Treasury. That is to say, if the military services are not required to 
give effect to the reversion provision in section 3203(b) (1), it would 
seem that they should not be required to give effect to the provision 
in section 3203(b) (1) which subjects “retirement pay” to withholding 
under section 3203 (a) (1). 
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Prior to the enactment of section 4 of the act of July 19, 1939, 53 
Stat. 1070, 38 U.S.C. 706b (1952 Ed.), retired officers and enlisted men 
of the military services were entitled to hospitalization in Veterans 
Administration hospitals. The 1939 act broadened the right of such 
retired personnel to hospital and domiciliary care in Veterans Ad- 
ministration facilities, but at the same time limited the amount of re- 
tired pay that retired men without dependents could receive while in 
such facilities. See 19 Comp. Gen. 431. That provision of law 
originated in the Senate. The Senate Committee on Finance in re- 
porting the bill which became the 1939 act (S. Report No. 700, 76th 
Congress), stated that retired officers and enlisted men “would be 
subject to a reduction in retirement pay” under the provisions of Vet- 
erans Regulations applicable generally with respect to other monetary 
benefits of veterans. It is clear that the Congress intended that pro- 
vision to reach military retired pay. 

The applicable Veterans Regulations and the 1939 law insofar as 
here material were re-enacted into positive law by the act of August 8, 
1946, 60 Stat. 908 (see 27 Comp. Gen. 699), which in turn was re- 
enacted in section 1503 of the act of June 17, 1957, 71 Stat. 137, and 
codified in 38 U.S.C. 3203 by the act of September 2, 1958, 72 Stat. 
1234. Hence the legislative history of the statute from which the 
withholding provision in 38 U.S.C. 3203(a)(1) was derived clearly 
establishes that it was the intent of the Congress that such withhold- 
ing provision should be applied to all military retired pay, and not 
merely to emergency officers’ retirement pay. 19 Comp. Gen. 431; 
27 id. 699. 

In 27 Comp. Gen. 699 we held that retired pay generally (as dis- 
tinguished from emergency officers’ retirement pay) was not subject 
to the provisions of the 1946 act requiring the total suspension of bene- 
fits when the veteran’s estate reaches the prescribed amount, because 
that section merely superseded a similar provision in prior law (con- 
tained in Veterans Regulations) which was not applicable to retired 
military personnel. Accordingly, that provision of law as now codified 
in 38 U.S.C. 3203(b) (2) applicable to “pension, compensation, or 
emergency officers’ retirement pay” does not reach retired pay gener- 
ally. The present provision in 38 U.S.C. 3203(b) (1) concerning the 
reversion to the Treasury of “compensation or retirement pay” where 
the incompetent veteran without dependents dies was first enacted 
into law by the act of August 7, 1959, Public Law 86-146, 73 Stat. 
297, 298. The language of that statute as well as its legislative history 
clearly indicates that it was the intent of Congress that military re- 
tired pay generally should be subject to that provision. While sub- 
section 3203(b)(1) covers “compensation or retirement pay,” sub- 
section 3203(b) (2) covers “pension, compensation, or emergency offi- 
cers’ retirement pay.” [Italics supplied. ] 
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The reversion provision in the 1959 act was considered by the Com- 
mittee on Veterans Affairs of the House of Representatives in connec- 
tion with H.R. 10478, 84th Congress, H.R. 72, 85th Congress, H.R. 
4302, 86th Congress, and H.R. 6319, 86th Congress, which was a 
clean bill introduced after hearings were held on H.R. 4302. H.R. 
10478 and H.R. 72 provided for the reversion of “emergency officers’ 
retirement pay, servicemen’s indemnity, or retirement pay,” all of 
which were referred to in H. Report Nos. 2584, 84th Congress, and 
285, 85th Congress, respectively, on those bills as “gratuities.” H.R. 
4302 provided for the reversion of “pension, compensation, or re- 
tirement pay (including emergency officers’ retirement pay, but not 
including retired pay, where such treatment or care is not furnished 
by the Veterans’ Administration) .” 

In consonance with our decision 27 Comp. Gen. 699, the 1957 act 
and the 1958 codification of the subsection now containing the rever- 
sion provision applied to “pension, compensation, or retirement pay” 
whereas the suspension (38 U.S.C. 3203(b) (2)) provision applied to 
“such benefits (except retired pay, but including emergency officers’ 
retirement pay).” H.R. 6319, 86th Congress, which became the 1959 
amendment, applies the reversion provision to “compensation or re- 
tirement pay” but makes the suspension provision applicable to “pen- 
sion, compensation, or emergency officers’ retirement pay.” Again 
the committee reports on the 1959 amendments adding the reversion 
provision state that the purpose of the bill is to prevent “gratuitous 
benefits” from accumulating and passing on death to relatives having 
no claim against the Government on account of the incompetent vet- 
erans’ military service, It thus is abundantly clear that the Congress 
intended the reversion provision of the 1959 act to reach military 
retired pay generally. 

In our decision of June 7, 1961, for the reasons there stated we 
held that in cases other than cases of incompetents without dependents 
the amounts of military retired pay withheld from retired members 
while they are being cared for ix Veterans Administration facilities 
should be paid to the persons prescribed in 10 U.S.C. 2771 rather than 
to the persons prescribed in 38 U.S.C. 3203(a) (2), which we viewed 
as limited to benefits which accrue under laws administered by the 
Veterans Administration. That view appeared to be in consonance 
with the intent of the Congress, and there appears to be no indication 
in the legislative history of the provision in question that Congress 
intended that the retired pay of retired military personnel being cared 
for in Veterans Administration facilities should be paid under a law 
different from that applicable to retired military personnel generally. 
Hence, our decision of June 7, 1961, is not regarded as a basis for 
exempting the retired pay of incompetent retired military personnel 
without dependents from reversion to the Treasury, since both the 
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language of the statute and the legislative history of that provision 
indicate a legislative intent that such retired pay should revert to 
the Treasury in such cases. 

It is our view that section 3203(b) (1) as amended by the 1959 act 
prohibits the payment of amounts of retired pay withheld in the case 
of Sergeant Waters toanyone. Your question is answered accordingly. 


[ B-146582 J 


Contracts—Price Adjustment—Price Redetermination—Overpay- 
ments—Interest 


An overpayment to a contractor under a military repair contract that contains 
a price redetermination clause is a debt on which the Government has a right 
to charge interest and where a contractor disputes an amount determined by a 
contracting officer to represent the overpayment and, after appeal to the Armed 
Services Board of Contract Appeals, refunds a lesser amount determined by 
the Board to have been overpaid but does not pay the interest, the contractor 
is regarded as indebted for the interest chargeable from the date of the determi- 
nation of overpayment by the contracting officer and failure to refund the 
interest due is a proper basis to continue the contractor’s name on the “hold-up 
list” of contractors indebted to the Government. 


To L. B. Smith, Inc., October 2, 1961: 

We refer to your letter of August 3, 1961, and subsequent corre- 
spondence, relating to the inclusion of your firm on the “Hold-Up 
List,” pursuant to an indebtedness under contract No. DA-36-034- 
ORD-876, reported by the Department of the Army. 

Regarding the matter you have submitted here, the record reveals 
that during the year 1952, you were engaged in the performance of 
work for the Ordnance Corps, Department of the Army, consisting 
of the rebuilding of a number of Government trucks under contracts 
containing price redetermination clauses. In particular, contract 
No. DA-36-034-ORD-876, as amended, called for the rebuilding of 
3,500 Army trucks, at your plant at Chambersburg, Pennsylvania. 
The contract was completed on schedule, by December 31, 1952, and 
you made a cost submission as required by the contract, on April 13, 
1953, claiming a price of $4,577,120. However, negotiations between 
you and the contracting officer on a redetermined price were unsuccess- 
ful and, on November 27, 1953, the contracting officer made a uni- 
Jateral determination, finding that $2,786,125 was a fair and reasonable 
price. He requested that you refund $1,787,912.85, as the difference 
between the sum of $4,574,037.83 paid to you on the price redetermined 
portion of the contract, and his finding of $2,786,125. You filed an 
appeal before the Armed Services Board of Contract Appeals, under 
the “Disputes” clause of the contract, on December 22, 1955. 

You were advised by the Department of the Army that pending 
the appeal, interest on the unpaid debt (less applicable tax credits) 
would be accruing at the rate of 5 percent per annum, as per applicable 
policy, from the date of original demand. In this case that date was 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 223 


November 27, 1953, when the contracting officer made his unilateral 
finding as to price. With regard to tax credits, the Department ad- 
vised you in a letter dated November 9, 1955, that it would accept the 
contractor’s estimate of an amount to be held in forebearance pending 
issuance of a Tax Credit Certificate by the District Director of Internal 
Revenue upon the contractor’s application therefor. 

On January 20, 1956, you submitted a check for $500,000 in partial 
repayment of the principal indebtedness, but without prejudice to the 
rights of either party as to the dispute. 

Under date of March 27, 1961, the Armed Services Board of Con- 
tract Appeals found that you should be allowed a redetermined con- 
tract price of $1,000 per vehicle, or $3,500,000 (ASBCA No, 2358). 
This amount deducted from your payments of $4,574,037.83, reflected 
an overpayment of $1,074,037.83. 

On June 9, 1961, you submitted a check for $449,037.83 with ac- 
companying letter, stating that such check was on account under con- 
tract No. DA-36-034-ORD-876, without prejudice to either party to 
claim additional amounts under the contract; and that an amount of 
$125,000 is covered by estimated Federal income tax adjustment. 

It is reported by the Department of the Army that no Tax Credit 
Certificate has been received from you covering the $125,000. 

We are advised that after reflecting the payments of $949,037.83 
($500,000 plus $449,037.83), and miscellaneous setoffs of $5,358.84, 
for a total of $954,396.67, on the amount of $1,074,037.83 principal 
indebtedness plus interest, you are currently listed on the “Hold-Up 
List,” pursuant to contract No. DA-36-034-ORD-876, as indebted 
in the amount of $419,763.50 plus interest. This includes an amount 
on which you have failed to supply a Tax Credit Certificate. 

You contend that a legitimate dispute exists between you and the 
Government as to the Government’s right to interest in this type of 
case. You therefore assert you should not be continued on the “Hold- 
Up List,” thereby prejudicing your position as a contractor on Gov- 
ernment contracts, after payment of an amount equal to the principal 
indebtedness. 

Aside from the fact that part of your indebtedness arises from a 
failure to supply a Tax Credit Certificate, it appears to us that your 
liability for interest as charged is clear. Ina recent case, Swartzbaugh 
v. United States, 289 F. 2d 81, similar in facts to the situation here 
considered, the court stated in part as follows: 

While other contentions are made by plaintiff, the central and controlling 
question is the propriety of the government charging interest from the date of 
the unilateral determination of the amount due from the plaintiff to defendant. 
The determination of the appropriate rate to be applied, if interest was properly 
allowable was within the discretion and judgment of the district court. + * * 
The district judge determined that five percent was an appropriate rate of 


interest. It was likewise permissible for the government to ofiset accounts due 
to plaintiff on other contracts against an amount owing to the government for 
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overpayment to plaintiff on the contract which was subject to price redetermina- 
tion. * * * 

. We come, then, to the crucial question of whether as of July 21, 1955, the 
plaintiff was indebted to the United States in any amount upon which interest 
should be charged. Plaintiff asserts that until it had exhausted its appeal 
procedures and a final determination was made by the Armed Services Board 
of Contract Appeals in 1957, it owed nothing to the government or at least the 
amount of its debt was not fixed or liquidated, and therefore it should not pay 
interest on the amount overpaid to it until decision on its appeal concluded the 
matter. We do not agree. Plaintiff entered into a contract which gave the 
Contracting Officer the right, absent agreement between him and the contractor, 
to unilaterally determine whether the contractor had been overpaid and by his 
findings in this regard to make the price redetermination called for by the 
contract. There having been a dispute between plaintiff and the Contracting 
Officer, the contract provided that the dispute, “shall be decided by the Con- 
tracting Officer, who shall reduce his decision to writing and mail a copy thereof 
to the contractor.” This the Contracting Officer did on July 21, 1955, and, 
thereupon, demanded payment of the amount unilaterally determined to be 
owing by plaintiff to the government. The fact that neither the contract nor 
any statute then provided for interest to be charged on a determined overpay- 
ment by the government to plaintiff does not detract from the government’s 
right to collect interest on money overpaid to and withheld from it by a 
contractor. * * * ‘ 

It would not be questioned here but that interest would be chargeable against 
plaintiff for the amount the Contracting Officer unilaterally determined was 
owing by plaintiff to the government if, without appeal, plaintiff had failed 
to pay such amount after demand. Does the fact that plaintiff exercised his 
right to appeal to the Armed Services Board of Contract Appeals, which there- 
after reduced the amount of plaintiff’s debt, alter the situation? We think not. 
(Pages 84-85.) 


In view of the above, we see no reason to request that your indebted- 
ness be reduced or that your firm be removed from the “Hold-Up 
List.” 

Your attorney informs us that setoffs have been taken against the 
L. B. Smith, Inc., indebtedness on amounts due to L. B. Smith White 
Truck Corporation and L. B. Smith, Inc., of Philadelphia. He states 
that such setoffs are improper since these firms are separate and dis- 
tinct from L. B. Smith, Inc. If specific claims for the amounts so 
withheld are filed on behalf of the two last-named corporations, we 
will be glad to consider the propriety of the action taken. 


[ B-147039 J 


Pay—Retired—Hospitalization, Etc., in Veterans Facilities—Re- 
duction 


A retired Air Force enlisted man without dependents who was in, receipt 
of retired pay when he was admitted to a Veterans Administration facility 
where he has been hospitalized for more than 7 months is considered to be a 
“veteran” for the purposes of 38 U.S.C. 3208, which provides for a reduction 
in compensation or retirement pay for veterans without dependents who are 
hospitalized for periods beyond seven months, and although the retired pay 
withholding provisions in section 4 of the act of July 19, 1939—a derivative 
statute—were specifically repealed by section 2202(151) of the Veterans’ Benefits 
Act of 1957, they had previously been superseded by the act of August 8, 1946, 
which continued only the hospitalization and domiciliary care provisions of the 
1939 act; therefore, since the specific repeal did not affect the withholding pro- 
visions, the retired pay of the Air Force member whose status comes within 
the scope of 38 U.S.C. 3203 is required to be withheld during prolonged periods 
of hospitalization in a veterans facility. 
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To Colonel N. O. Wahlstrom, Department of the Air Force, October 
2, 1961: 

Reference is made to your letter of August 8, 1961, requesting de- 
cision concerning the propriety of payment of a voucher (received 
with your letter) stated in favor of Technical Sergeant Charles J. 
Anderson, U.S. Air Force, retired. The amount of the voucher rep- 
resents retired pay withheld under authority of 38 U.S.C. 3203, during 
the period January 1 to June 30, 1961, inclusive. Your request was 
assigned Air Force Request No. DO-AF-601 by the Department of 
Defense Military Pay and Allowance Committee. 

It is stated that Anderson was retired May 23, 1960, as provided 
in 10 U.S.C. 1201 and 1372, with a 40 per centum disability rating, 
that he is entitled to retired pay at the rate of $145 per month (based 
on 20 years 2 months and 1 day of active service) and that his retired 
pay was reduced by one-half ($72.50 per month) effective January 1, 
1961, the first day of the seventh month following his admission to the 
Veterans Administration Hospital in Danville, Illinois. 

Subsection (a) (1), 38 U.S.C. 3203, in pertinent part provides that 
when hospital treatment, institutional or domiciliary care is being 
furnished by the Veterans Administration to any veteran having 
neither wife, child, nor dependent parent, any compensation or 
retirement pay otherwise payable shall continue without reduction 
until the first day of the seventh month following the month of 
admission of such veteran for treatment or care. If treatment or 
care extends beyond that period, the compensation or retirement 
pay may not exceed 50 percent of the amount otherwise payable. Sub- 
section (a)(1) further provides that the amount of compensation or 
retirement pay which has been so withheld shall be paid to the veteran 
in a lump sum immediately following an approved release from such 
treatment or care, or under the conditions specified at the expiration 
of 6 months after termination of treatment or care. 

You express doubt as to the applicability of the withholding pro- 
visions of 38 U.S.C. 3203 with respect to the retired pay of Technical 
Sergeant Anderson, because section 2202(151) of the Veterans’ Bene- 
fits Act of 1957, 71 Stat. 169, repealed, effective as of January 1, 1958, 
section 4 of the act of July 19, 1939, 53 Stat. 1070, 38 U.S.C. 706b 
(1952 Ed.). The 1939 law provided that, in the administration of laws 
pertaining to veterans, retired officers and enlisted men of the Army, 
Air Force, Navy, Marine Corps, and Coast Guard, who had served 
honorably during a war period would be entitled to hospitalization 
and domiciliary care in the same manner and to the same exent as 
veterans of any war for whom hospitalization or domiciliary care by 
the Veterans Administration was authorized. The extension of such 
benefits was, however, expressly made subject to those provisions of 
paragraph VI(A) of Veterans Regulation numbered 6(c), which 
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provided for reduction of monetary benefits to veterans without wife, 
child, or dependent parent while being furnished hospital treatment, 
institutional, or domiciliary care. The provisions of paragraph 
VI(A) were repealed by section 1 of the act of August 8, 1946, 60 
Stat. 908, and superseded by the provisions of that same act which 
were codified as 38 U.S.C. 739 (1946 Ed.), Section 1503 of the Vete- 
rans’ Benefits Act of 1957, 71 Stat. 187, superseded 38 U.S.C. 739, 
and in turn has since been replaced by the statutory provisions of 38 
U.S.C. 3203 as enacted by the act of September 2, 1958, 72 Stat. 1234. 
Since the provisions of the 1939 law were repealed effective as of 
January 1, 1958, you express the view that there may not have been 
any statutory authority since that date whereby retired officers and 
enlisted personnel are brought within the scope of the provisions of 
38 U.S.C. 3203. In that connection you state: 

** * The mandatory proviso requiring withholding of military retired pay 
during such hospitalization formerly required by Sec. 4 of the Act of July 19, 
1939, supra, was omitted and is therefore in our opinion no longer a condition 
of VA hospitalization entitlement. 

Insofar as here material section 4 of the 1959 act did two things: 
(1) it broadened the right of retired military personnel with respect 
to hospitalization and domiciliary care in Veterans Administration 
facilities (see 19 Comp. Gen. 431) and (2) made the retired pay of 
retired military personnel without dependents subject to the with- 
holding provisions of the then current Veterans Regulations. As 
previously stated the withholding provisions of section 4 of the 1939 
act and the pertinent Veterans Regulations were superseded by the 
act of August 8, 1946. 27 Comp. Gen. 699. The withholding pro- 
visions of the 1946 act were superseded by section 1503 of the Veterans’ 
Benefits Act of 1957, 71 Stat. 137, which in turn was superseded by the 
provisions of 38 U.S.C. 3203 as enacted by the act of September 2, 
1958. 

The provisions for hospitalization and domiciliary care of retired 
military personnel contained in section 4 of the 1939 act were not 
affected by the act of August 8, 1946, but remained in effect until 
they were repealed by the 1957 act, which simultaneously reenacted 
such provisions with respect to retired military personnel. The 
term “veteran” was defined in section 101(2) of the Veterans’ Benefits 
Act of 1957, 71 Stat. 88, as meaning “a person who served in the 
active military, naval, or air service, and who was discharged or re- 
leased therefrom under conditions other than dishonorable.” In sec- 
tion 101(11), 71 Stat. 89, the term “military, naval, or air service” 
was defined as meaning “service in the United States Army, Navy, 
Air Force, Marine Corps, or Coast Guard, including the reserve com- 
ponents thereof.” Section 101(13), 71 Stat. 89, defined the term 
“veteran of any war” as meaning “any veteran who served in the 
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active military, naval, or air service during a period of war.” Sec- 
tion 106 of the act, 71 Stat. 91, provided that “For the purposes of all 
laws administered by the Veterans’ Administration, retirement of an 
individual from the military, naval, or air service shall be considered 
to be a discharge or release from such service.” See the corresponding 
provisions of law now contained in clauses (2), (12); (18) and (24), 
38 U.S.C. 101. 

Inasmuch as the withholding provisions of section 4 of the 1939 
act were superseded by the provisions of the 1946 act and only the 
hospitalization and domiciliary care provisions of the 1939 act re- 
mained in effect thereafter (these latter provisions being later repealed 
and superseded by the provisions of the 1957 and 1958 acts re-enacting 
the same), it follows that the repeal of section 4+ of the 1939 act by 
the 1957 act had no effect on the withholding provisions of law then 
in effect, which provisions, also repealed and re-enacted by the 1957 
and 1958 acts, are now set forth in 38 U.S.C. 3203. 

Under the specific terms of the statutory provisions referred to 
above, retired officers and enlisted personnel are required to be con- 
sidered as “veterans” for the purposes of the Veterans’ Benefits Act 
of 1957 and also for the purposes of the provisions of 38 U.S.C. 
3203. Accordingly, the retired pay of any retired officer or enlisted 
member whose status comes within the scope of the provisions of 
38 U.S.C. 3203 is required to*be withheld to the extent prescribed 
in those statutory provisions. 

There is no showing that the conditions specified in 38 U.S.C. 3203 
for payment to Sergeant Anderson of a lump sum representing the 
amount which has been withheld from his retired pay (beginning with 
the seventh month following the month of his admission to the Vet- 
erans Administration Hospital in Danville, Illinois) have been met. 
Hence, there is no authority to make payment on the voucher received 
with your letter and the voucher will be retained here. 


[ B-146407 J 


Property—Public—Exchange or Sale for Similar Items—Ambu- 
lances 


Although station wagons converted for use as ambulances to replace used regu- 
lar type ambulances are structurally different and built for different purposes, 
when the station wagons are equipped for use as ambulances, they are regarded 
as “similar items” within the meaning of section 201(c) of the Federal Property 
and Administrative Services Act of 1949, 40 U.S.C. 481(c), which authorizes 
the Administrator of General Services to exchange or sell similar items of per- 
sonal property and apply the allowances or proceeds to the newly acquired 
property and when the conversion work is incidental to the acquisition of the 
converted station wagons, section 201(c) of the act does not require any dis- 
tinction in the case of conversion prior to delivery and passage of title, or after, 
so that used regular type ambulances may be exchanged for converted station 
wagons and the conversion work done either before or after delivery. 


645-668 O - 63 - 17 
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To the Administrator, General Services Administration, October 6, 


1961: 


Your lettér of July 11, 1961, with an enclosure, concerns the appli- 
cability of section 201(c) of the Federal Property and Administrative 
Services Act of 1949 (40 U.S.C. 481(c)), which authorizes the ex- 
change of similar items of personal property, to situations of used 
regular type ambulances being replaced with station wagons adapted 
for use as ambulances. 

Your letter states current studies have demonstrated statioa wagons 
may be converted to ambulance vehicles with relatively limited effort 
and only a small expenditure of funds, $75 to $300 per unit; station 
wagon ambulances are suitable for many of the purposes for which 
regular type ambulances are used; and the utilization of converted 
station wagons instead of regular type ambulances would result in 
appreciable savings, from lower acquisition cost, lower operation and 
maintenance costs, and greater resale value. As a result, the General 
Services Administration has developed a program for the use, where 
suitable, of converted station wagon ambulances instead of regular 
type ambulances. 

Conversion of a station wagon to an ambulance may be effected 
prior to delivery and passage of title to the Government or shortly 
thereafter. You request our opinion whether an exchange of a used 
regular type ambulance for a converted station wagon ambulance 
may be authorized under section 201 (c) : 


(1) Where the conversion work is incidental to the acquisition transaction 
and is accomplished prior to the making of delivery and passage of title to the 
vehicle to the Government. 

(2) Where the conversion work ‘is incidental to the acquisition transaction 
but is performed subsequent to the making of delivery and passage of title to 
the vehicle to the Government. 

Involved herein is the scope or breadth that may properly be at- 
tributed to the term “similar items” as used in section 201(c). The 
section provides that in acquiring personal property, “any executive 
agency, under regulations to be prescribed by the Administrator, may 
exchange or sell similar items and may apply the exchange allowance 
or proceeds of sale in such cases in whole or in part payment for the 
property acquired.” 

“Similar items” is not a precise term. “A composite of the definitions 
of the word ‘similar’ as given in Black’s and Bouvier’s law dictionaries 
is to the effect that it means ‘nearly corresponding; resembling in many 
respects; somewhat like; having a general likeness or sameness in all 
essential particulars.’ Rarely has it been held to mean identical, other 
than when applied to criminal cases. The definitions in the standard 
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dictionaries are to the same general effect.” Associated Traders, Inc. 
v. United States, 144 Ct. Cl. 744, 169 F. Supp. 502, 506. 

The legislative history of section 201(c) does not require a narrow 
construction of the term “similar items,” and in the light of the 
section’s history, we are of the view the term affords General Services 
Administration a flexible standard in the promulgation of regulations 
for the purpose of the section. The House Committee on Expenditures 
in the Executive Departments in reporting upon H.R. 4754 (H. Re- 
port No. 670), which became the Federal Property and Administrative 
Services Act of 1949, stated with reference to section 201 (c): 

This subsection authorizes executive agencies to exchange or sell personal 
property and apply the trade-in allowance or proceeds of sale in whole or part 
payment for property acquired. This is an expansion of authority given under 
a number of existing statutes to specific agencies or with respect to specific types 
of property. While these statutes are repealed by section 502(a) (8) to (28), 
the language here is intended to be sufficiently broad to preserve all such existing 
authority. For example, the Department of Agriculture may continue, subject, 
of course, to any regulations of the Administrator, to exchange publications 
without monetary appraisal or detailed listing as it has done in the past under 
that portion of the act of March 4, 1915 (5 U.S.C. 548), which is repealed by 
section 502(a) (14). 

It may also be mentioned that a Senate amendment, restricting the 
applicability of the section to such items “exchanged as a general 
practice in trade channels,” was deleted from the bill as enacted. 

A regular type ambulance and a station wagon are both passenger 
carrying vehicles. Cf. 5 U.S.C. 78. They differ structurally in that 
the former is generally built on medium or heavy weight chassis; also 
unlike the mass produced station wagon, ambulances are generally 
built and equipped to order, by the manufacturer. But the apparent 
essential difference for the purpose of section 201(c) ‘is that an am- 
bulance is built and equipped for specialized use whereas the station 
wagon is built and equipped for general passenger use. However, 
upon equipping a station wagon for use as an ambulance, it appears to 
us the converted vehicle may properly be classified as an ambulance for 
trade-in purposes. Moreover, when the conversion work is incidental 
to acquisition, we see no substantive basis, for the purpose of section 
201(c), for distinguishing the situation of conversion prior to delivery 
and passage of title from that of conversion subsequent to delivery and 
passage of title. 

Your question is answered in the affirmative with. regard to both 
situations presented, and you are advised that an appropriate revision 
of the regulations promulgated under section 201(c) would not be 
objected to by our Office. 
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[ B-146677 


Contracts—Awards—Small Business Concerns—Advertising 


The adoption of a small business set-aside procedure for the disposition of 50 
percent of the remaining stock of a drug acquired under the Strategic and Criti- 
cal Materials Stock Piling Act, 50 U.S.C. 98-98h, and offered for sale, after publi- 
eation of notice in the Federal Register, on the basis of formal advertising would 
be a deviation from formal advertising principles in that bids submitted by small 
business bidders are not considered firm bids for the set-aside, the award for the 
set-aside is ordinarily at a different price from that bid by the party to whom 
award is made, and the contract for the set-aside is not formed by the Govern- 
ment’s acceptance of an offer but by the contractor's acceptance; therefore, such 
a partial set-aside would not be a sale by formal advertising as provided in the 
disposition notice. 


Contracts—Awards—Small Business Concerns—Sales of Govern- 
ment Property—Administrative Determination 


Although a partial small business set-aside at the request of the Small Business 
Administration of the remaining stock of an item acquired under the stockpiling 
program and offered for sale, after publication of notice in the Federal Register, 
on the basis of formal advertising would not comply with the requirement that 
the sale be a sale by formal advertising, it would be proper for the administrator 
of General Services under section 2(15) of the Small Business Act, 15 U.S.C. 644, 
to make a determination that some part of the stock should be set aside for small 
business and to offer separately, by advertising, only that portion, with bidding 
being restricted to small business, and such procedure would comply with the 
disposition notice previously published. 


Contracts—Awards—Small Business Concerns—Sales of Govern- 
ment Property—Administrative Determination 


Under section 2(15) of the Small Business Act, 15 U.S.C. 644, which provides 
that small business concerns shall be awarded any contract for the sale of Gov- 
ernment property which is determined by the Small Business Administration 
and the disposal agency to be in the interest of assuring that a fair proportion 
of the total sales of Government property be made to small business, the Small 
Business Administration cannot unilaterally make the determination, but it must 
be concurred in by the disposal agency and, in the event of failure to agree, the 
decision of the head of the disposal agency is final. 


Contracts—Awards—Small Business Concerns—Sales of Govern- 
ment Property—Administrative Determination 


In disposing of items acquired under the Strategic and Critical Materials Stock 
Piling Act, 50 U.S.C. 98-98h, which requires that the plan of disposition be fixed 
with due regard to the protection of the United States against avoidable loss on 
the sale to small business concerns, the provisions in section 127.15-2(d) of the 
Small Business Regulations which authorize the withdrawal of a set-aside when 
the contracting officer considers that a small business award “would be detri- 
mental to the public interest,” although limited to procurements would, by 
analogy, be applicable to sales by the Government so that if a determination to 
set aside a portion of a stockpiled item for small business is made, the non-set- 
aside portion should be advertised and the price realized on that sale should be 
used as a basis for determining whether acceptance of the best bid on the set- 
aside woul¢ result in “avoidable loss” or for establishing the upset price for the 
set-aside. 


To the Administrator, General Services Administration, October 


10, 1961: 

Reference is made to your letter of August 15, 1961, and separate 
presentation by the Administrator, Small Business Administration, 
under date of September 1, 1961, concerning the propriety of setting 


eel 
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aside for offering to small business firms of a portion of 9,524,000 
ounces of quinine sulphate to be disposed of by your agency. 

The material in question is a portion of a stock acquired under 
authority of the Strategic and Critical Materials Stock Piling Act, 
53 Stat. 811, as amended, 50 U.S.C. 98-98h, and to be disposed of 
pursuant to the act of July 23, 1946, 60 Stat. 597, 50 U.S.C. 98b(e). 
Under the provisions of the last-cited section, notice of the proposed 
disposition of approximately 13,860,000 ounces of quinine (of which 
the 9,524,000 ounces mentioned in your letter is a part) was published 
in the Federal Register on August 10, 1960, (25 FR 7556) and trans- 
mitted to the Congress and to the Armed Services Committee of each 
house thereof. Pursuant to the statutory requirement that such notice 
shall state “the plan of disposition proposed to be followed,” it was 
stated that your Administration “proposes to transfer said quinine 
to other Government agencies or to sell said quinine by formal] ad- 
vertising.” 

Under date of June 28, 1961, after some four million ounces had 
been sold by two formally advertised sales, the Small Business Ad- 
ministration requested that fifty percent of the remaining quantity be 
set aside exclusively for small business bidding under the provisions 
of section 15 of the Small Business Act [Section 2(15), act of July 
18, 1958, 72 Stat. 395, 15 U.S.C. 644]. 

The Commissioner, Defense Materials Service, GSA, replied to the 
request of the Small Business Administration in part as follows: 
The regulations of SBA dealing with partial set-asides involving Government 
property sales and disposals which are published in the Code of Federal Regu- 
lations (Title 13, Chapter I, Section 127.15-2(c)(3)) state that “negotiations 
will be conducted by the disposal officer with small firms.” The setting aside 
of approximately fifty percent of the quinine for small business bidding pur- 
suant to those published regulations would place restrictions upon the sale 
which would be incompatible with the full, free and open competition that was 
contemplated by the Industry Advisory Meeting and by the notice published in 
the Federal Register. 

The Small Business Administration has disagreed with the posi- 
tion taken by the Commissioner, and has further proposed to amend 
its regulations to eliminate any discrepancy between existing regula- 
tions and the procedure urged by it. 

As a result of this difference of opinion, you have requested our 
advice as to whether you may make a small business set-aside of 
approximately 50 percent of the remaining quantity of quinine 
without publication of a notice of the changed plan in the Federal 
Register and notification to the Congress thereof. 

In its presentation the Small Business Administration argues that 
there is no conflict between section 15 of the Small Business Act and 
the Strategic and Critical Materials Stock Piling Act, but that if 
there be such a conflict of the Small Business Act, being the later, 
should control. This argument seems to be beside the point; the 
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formal advertising procedure in this instance is not prescribed by 
statute, but is applicable solely because of the notice issued by your 
Administration in accordance with the statutory requirement that 6 
months’ notice be given of the proposed disposition and the “plan of 
disposition” to be followed. 

Neither is there any question as to the authority to set aside some 
or all of the quinine stock for disposal exclusively to small business 
firms. Section 15 of the Small Business Act specifically provides that 
small business concerns shall be awarded any contract for the sale of 
Government property as to which it is determined by the Small Busi- 
ness Administration and the disposal agency to be in the interest of 
assuring that a fair proportion of the total sales of Government prop- 
erty be made to small business concerns; however, the Small Business 
Administration cannot unilaterally make the necessary determination ; 
it must be concurred in by the disposal agency, and in the event of 
failure to agree the decision of the head of the disposal agency is final. 
It is this decision which you have been called on to make, and it is 
understood that you desire to consider, in connection therewith, 
whether your concurrence in the proposed set-aside would require a 
new notice under the stockpiling law, with the resulting delay in dis- 
posal of the material, or whether disposal of the set-aside could be 
made under the notice already published. 

We do not believe that the answer is to be found merely by consid- 
eration of the Small Business Act; its provisions are directed to the 
ultimate objective of awarding contracts to small business concerns, 
and the specific means of achieving that objective are left to be worked 
out within the framework of existing contracting procedures, as sup- 
plemented where necessary by regulations which the Small Business 
Administrator is authorized to make. There is no requirement that 
small business contracts be awarded by formal advertising procedures, 
nor is there any provision in the act which would preclude small busi- 
ness awards through either formal advertising or negotiation pro- 
cedures. Whether any particular method of contracting is to be 
considered as formal advertising or negotiation must be determined 
on the basis of the actual terms of the procedure adopted, and not 
merely by the fact that it involves a small business set-aside. 

In your submission reference is made to our decision 37 Comp. Gen. 
271, while the Small Business Administrator’s submission calls atten- 
tion to 38 Comp. Gen. 326. Both those decisions involved the same 
question—namely, whether contracts for construction of housing under 
section 403 of the Housing Amendments of 1955, as amended, 42 
U.S.C. 1594, could be set aside for exclusive award to small business 
concerns. In the earlier decision, we concluded that such set-asides 
would not be proper—not because they would necessarily be incon- 
sistent with the advertising requirements of the housing law, but on 
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the ground that we were not satisfied that the provisions of the 1953 
Small Business Act then in effect were applicable to construction con- 
tracts. Following the enactment of the 1958 act the question was re- 
submitted, and in the light of the specific references therein to 
contracts for “maintenance, repair and construction,” it was stated in 
the later decision that “we now perceive no legal objection to your 
original proposal that a fair proportion of the contracts to be awarded 
pursuant to section 403 of the Housing Amendments of 1955, as 
amended, be set aside for small business awards after advertising in 
the usual manner except that only small businesses would be eligible 
to bid.” 

We agree with the view of the Small Business Administration that 
the last mentioned decision supports the proposition that there may 
be formal advertising even though bidding is restricted to a limited 
class or group. Similar restrictions on eligibility of prospective 
bidders may be imposed by specific statutory provisions, such as the 
“manufacturer or regular dealer” requirement of the Walsh-Healey 
Act, or by administrative prescription of special qualifications in 
particular procurements, which have been upheld where found to be 
supported by clear determinations that bidders not having the stated 
qualifications could not be considered to be capable and responsible 
contractors for the items involved. 

However, the procedures prescribed for partial set-asides by Part 
127 of the regulations of the Small Business Administration, and 
proposed by it to be used in connection with the disposal here under 
consideration, include features which are wholly incompatible with 
essential principles which are uniformly understood to apply to forma] 
advertising in Government contracting. The regulation itself [sec- 
tion 127.15-2(c) (2) ] uses the word “negotiations” to describe the basis 
of the award; even though that word might be eliminated we believe 
that the procedure required would still amount in fact to negotiation. 
Under the regulation, bids are invited for only a portion of the total 
procurement advertised, and awards are made on the basis of bids 
received only for that non-set-aside portion. As to the set-aside por- 
tion it is provided, and so stated in the invitation, that small-business 
bidders who have submitted bids on the non-set-aside portion which 
are within 20 percent of the price at which award of that portion is 
made will be offered the set-aside portion at a price equal to that at 
which the non-set-aside portion was awarded. Such offers will be 
made to the small business bidders in the order of their bids, and to 
that extent. the bidders’ relative standing may be said to be based 
upon advertised competitive bidding. It may also be argued that 
since the price of the set-aside offer is the best price determined on the 
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basis of bids for the non-set-aside portion, it also is fixed by competi- 
tive bidding and is therefore in conformity with the principles of 
formal advertising. 

We believe, however, that this procedure involves material depar- 
tures from those principles, in that the bids submitted by small 
business bidders are not considered as firm bids for the set-aside which 
are available for acceptance by the Government; the award of the 
set-aside is ordinarily at a price different from that bid by the party 
to whom award is made; and the contract for the set-aside is not 
formed by the Government’s acceptance of an offer submitted by the 
contractor, but by the latter’s acceptance of an offer by the Govern- 
ment, which he cannot be required to accept. 

In view of these aspects of the partial set-aside procedure pre- 
scribed by the regulations, we conclude that disposal by your agency 
of any part of the quinine stocks covered by the notice published in 
August 1960, under that procedure, would not be a sale by formal 
advertising. 

If, however, it should be determined by you that some part of the 
stock in question should be set aside for disposal to small business 
and offered separately by advertising for bids on that part only, with 
bidding restricted to small business concerns, it would be our view that 
sale on those conditions could properly be made without publication 
of other notice. In this connection, and particularly in view of the 
requirement in the act authorizing the sale that “the plan * * * of 
disposition shall be fixed with due regard to the protection of the 
United States against avoidable loss on the sale * * *,” your atten- 
tion is directed to the provisions of section 127.15-2(d) of the SBA 
regulations which authorize withdrawal of a set-aside if the contract- 
ing officer considers that a small business award “would be detrimental 
to the public interest (e.g., because of unreasonable price) * * *.” 
While the wording of this provision is limited to procurement, it 
would appear to be applicable by analogy to sales, in the absence of 
other provisions specifically referring thereto. Should it be decided 
to set aside a part of the material for offering to small business firms 
by formal advertising, we believe it would be appropriate to first 
advertise the non-set-aside quantity and use the price realized on that 
sale as a basis for determining whether acceptance of the best bid on 
the set-aside would result in “avoidable loss,” or for establishing an 
upset price for the set-aside. 

It is suggested that any questions you may have as to procedures 
or application of particular provisions of the SBA regulations be 
taken up with the Small Business Administration. Our Office also 
will be glad to furnish any further advice which you may request. 
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Departments and Establishments—Damage Claims—Reimburse- 
ment Prohibition 


Although the San Carlos Irrigation Project which has a claim against the 
Department of the Air Force for reimbursement for repairs to a power line 
damaged as the result of a crash of a civil air patrol plane is an instrumentality 
of the United States, the funds of the project available for repair of the damage 
are not appropriated funds but funds of the project beneficiaries—the Pima 
Indians—held in trust for them by the Government and, therefore, the rule that 
there can be no reimbursement between departments and agencies for damages 
to or loss of property because the property belongs to the Government and 
not the separate agencies and Federal funds are involved does not preclude the 
presentation of the damage claim by the Department of the Interior on behalf 
of the project beneficiaries. 


Administrative Determinations—Conclusiveness—Extent of Gen- 
eral Accounting Office Authority—Claim Settlement 


Although the Department of the Interior in the presentation of a claim on 
behalf of the San Carlos Irrigation Project for reimbursement for repairs to a 
power line damaged as a result of a crash of a civil air patrol plane is an 
instrumentality of the Government so that it falls within the literal terms of 
paragraph 2.c of Air Force Regulation 112-2, March 26, 1959, which precludes 
the Air Force from considering claims for property loss or damage of Government 
agencies, the statutes under which the claim might be compensable—10 U.S.C. 
2733, property loss incident to noncombat activities, and 28 U.S.C. 2671, Federal 
tort claims—make the administrative settlement action conclusive so that the 
General Accounting Office cannot require the Air Force to construe the regula- 
tions as authorizing cognizance of the claim on the basis that it is a claim on 
behalf of the project beneficiaries—the Pima Indians—and not a claim of a 
Government agency involving appropriated funds. 


To the Secretary of the Interior, October 12, 1961: 


By letter of July 25, 1961, the Assistant Secretary of Interior pre- 
sented for our consideration the question of whether a claim against 
the Air Force by the Bureau of Indian Affairs on behalf of the San 
Carlos Irrigation Project, Coolidge, Arizona, for damages in the 
amount of $1,252.02 to the project power line caused by a Civil Air 
Patrol plane crash constitutes a claim by one Government agency 
against another and therefore not payable. 

The San Carlos project was initially authorized by section 10 of 
the act of March 3, 1905, 33 Stat. 1048, 1081, which provided: 

For the construction of an irrigation system necessary for developing and 
furnishing a water supply for the irrigation of the lands of the Pima Indians 
in the vicinity of Sacaton and the Gila River Indian Reservation the sum of 
fifty thousand dollars to be expended under the direction of the Secretary of 
the Interior: Provided, That the total cost of the entire construction and in- 
stallation of said irrigating system shall not exceed five hundred and forty 
thousand dollars: Provided further, That when said irrigation system is in 
successful operation and the Indians have become self-supporting the cost of 
operating the said system shall be equitably apportioned upon the lands irri- 
gated and to the annual charge shall be added an amount sufficient to pay back 
into the Treasury the cost of the work within thirty years, suitable deduction 


being made for the amounts received from disposal of lands which now form 
a part of the said reservation. 


Other acts followed providing reimbursable funds for continuation 
and completion of the project. The act of August 24, 1912, 37 Stat. 
518, 522, provided for liens against the Indian lands involved for 
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proportionate reimbursable costs; the act of May 18, 1916, 39 Stat. 
128, 130, provided for construction of a dam and facilities, making 
the costs reimbursable from charges based on Indian and non-Indian 
land acreage; and the act of June 7, 1924, 43 Stat. 475, provided for 
continuation of construction work, for repayment of costs, and for 
liens. The act of March 7, 1928, 45 Stat. 200, 210, authorized a 
“* * * contract for development of electrical power at the Coolidge 
Dam as an incident to the use of the Coolidge Reservoir for irriga- 
tion * * *;” and the appropriation act providing funds for construction 
of the power plant, approved May 29, 1928, 45 Stat. 883, 900, 
stipulates: 


* * * That the cost of such power plant shall be an obligation of the district, 
provided for in the Act of June 7, 1924, and the Pima Indians, in accordance 
with their respective acreage within the San Carlos project, and the contract 
with such district, as required by the Act of June 7, 1924, shall contain proper 
provision obligating the district to pay its share of the cost thereof; and the 
total sum herein appropriated shall be reimbursed as a part of the construction 
cost of the San Carlos project and under the conditions and provisions of that 
Act. * * * 

Finally, the act of June 5, 1934, 48 Stat. 881, amending the various 
statutes relating to the San Carlos Project, provides: 

* * * That the Act of Congress approved June 7, 1924 (43 Stat. L. 475, 476), 
commonly called the “San Carlos Act”, and Acts supplementary thereto, including 
the Act of Congress approved March 7, 1928 (45 Stat. L. 210-212), and Acts 
supplementary thereto, be, and the same are hereby, amended so as to provide 
that the construction cost of the San Carlos project, including the cost of the 
power development at the Coolidge Dam and the transmission line or lines 
shall be repaid without interest, and that part thereof to be paid on account of 
the lands in public or private ownership shall be repaid in forty equal annual 
installments beginning on December 1, 1935, the date fixed by the public notice 
heretofore issued by the Secretary of the Interior. The Secretary of the Interior, 
with the consent of the San Carlos Irrigation and Drainage District, is hereby 
authorized to modify the existing repayment contract in accordance herewith. 


The cost of repairing the subject damages has been paid from power 
revenues credited to the trust fund account, “Power Systems, Indian 
Irrigation Projects, Bureau of Indian Affairs (San Carlos Project) ,” 
established pursuant to the act of August 7, 1946, 60 Stat. 895, 31 U.S.C. 
725s-1, which fund is available for expenditure in carrying out the 
purposes for which the collections were made. 

The Assistant Secretary states that in view of the nature of the 
project and the statutory requirements placing the financial obligation 
therefor upon the constituency, creating a debtor-creditor relationship 
between the project beneficiaries and the United States supported by 
a repayment contract on account of lands in private ownership and 
liens against Indian lands, your Department feels that the project 
(on behalf of the beneficiaries chargeable with the cost) should be 
recognized as a qualified claimant irrespective of the operating control 
and creditor relationship of the United States. The Assistant Secre- 
tary contends that to conclude otherwise would be to charge the project 
beneficiaries unjustly with the cost of the damages. 
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The department of the Air Force, relying upon the decision reported 
at 25 Comp. Gen. 49, denied the claim on the ground that the San 
Carlos Irrigation Project is a Federal instrumentality and therefore 
not a cognizable claimant under Air Force regulations. The cited 
case involved damage claims by the Inland Waterways Corporation 
and the Defense Plant Corporation against the Navy Department and 
it was held therein, notwithstanding the commercial nature of the 
corporation activities, that Navy Department appropriations were 
not available to pay claims for damages caused by Department vessels 
to property of the Corporations since the Corporations were instru- 
mentalities of the United States performing governmental functions 
with Federal funds. 

A primary purpose of the San Carlos Project is to improve and 
develop the trust land resources of the Pima Indians to provide them 
a better economic base of livelihood. The project is designed to oper- 
ate as a self-supporting organization rather than as an appropriation 
financed activity. Although initial construction of the project was 
financed with appropriated funds, operation and maintenance costs 
generally are defrayed through assessments against the project bene- 
ficiaries and the basic federally financed construction costs are also 
to be repaid by the beneficiaries pursuant to the authorizing statutes. 
Operation of the project is governed by the terms of a repayment 
contract required by the act of June 7, 1924, above, between the United 
States and the San Carlos Irrigation and Drainage District, Arizona, 
the formation of which was also required by the 1924 act. Without 
detailing the provisions of this repayment contract—which generally 
cover the assessment and repayment obligations of the District as 
representative of the project users—it is clear therefrom and from the 
underlying statutes and the applicable regulations promulgated by 
the Secretary of the Interior (25 CFR 221.63 et seq.; id. 233) that 
Federal control of the project is in essentially a trust capacity for the 
benefit of a particular group. 

Under these circumstances we agree that the “interdepartmental 
waiver” rule is not applicable. That rule is premised in part on the 
concept that property of the various agencies and instrumentalities of 
the Government is not the property of separate entities but rather of 
the Government as a single entity, and there can be no reinbursement 
to the Government for damages to or loss of its own property. 14 
Comp. Gen. 256, 257. In those cases where the rule has been applied 
there are uniformly involved agencies or instrumentalities of the 
United States performing governmental functions with Federal funds, 
and replacement of the loss or repair of the damage incurred was re- 
quired to be effected with Federal funds. The question generally in- 
volved was which Government agency’s funds were available to meet 
the required costs. But here, while title to and control of the San 
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Carlos project remains vested in the United States and the project is 
a Government instrumentality it is clear that the only funds available 
for repair of the damage caused to the project are funds of the project 
beneficiaries held in trust for them by the Government. And, as 
stated by the Assistant Secretary, it is they rather than the Government 
who are bearing the instant loss. 

Accordingly, but without considering the question of whether the 
Department of the Air Force is liable for the damage caused by the 
Civil Air Patrol in this instance, your Department’s claim against the 
Department of the Air Force on behalf of the San Carlos Irrigation 
Project is not, in our opinion, precluded by operation of the rule 
prohibiting claims by one Government agency against another. 

However, paragraph 2.c of Air Force Regulation 112-2, dated 
March 26, 1959, establishing the disposition procedure for each type 
of claim resulting from accidents and incidents arising out of Air 
Force activities excludes the United States Government or any of its 
instrumentalities from consideration as a proper claimant for damages 
under the various statutes implemented. There is no question but that 
the San Carlos Project is a United States Government instrumentality 
and that as such it falls within the literal terms of the cited regulations 
excluding it from consideration as a proper claimant. And since the 
only statutes under which the project claim might be compensable— 
10 U.S.C. 2733, property loss incident to noncombat activities, and 28 
U.S.C. 2671, et seq., Federal tort claims procedure—provide for the 
conclusiveness of claims settled thereunder by the heads of the depart- 
ments or agencies involved and do not confer any jurisdiction in this 
Office over tort claims arising in any other Federal agency, we are with- 
out authority to require the Secretary of the Air Force to construe his 
regulation as authorizing cognizance of the subject claim. See 10 
US.C. 2735, 28 U.S.C. 2672; and 1 Comp. Dec. 283; 14 Comp. Gen. 
855; United States ex rel Coates v. St. Lowis Clay Products Co., 68 
F. Supp. 902. 

A copy of this letter is being sent to the Secretary of the Air Force. 


[ B-147085 ] 


Pay—Service Credits—Enlisted Service—Minority Enlistment 


Effect 


Although the 30-year service requirement for computation of retired pay on 
the highest grade held under section 511(b) of the Career Compensation Act of 
1949 seems to include only service actually performed, the section mentions 
“service required by existing law”; therefore, since the constructive service 
authorized in section 202 of the Naval Reserve Act of 1938 for minority enlist- 
ments terminated within 3 months of an enlistment term was creditable for 
all purposes including the 30 years of service required for transfer of Fleet 
reservists to the retired list under section 204 of the 1938 act, there is a basis 
for the holding in Johnson v. United States, Ct. Cl. No. 217-56, decided May 31, 
1961, that constructive service credit in said section 202 is for inclusion in deter- 
mining the date a Navy member completes 30 years of service for computation of 
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retired pay under section 511(b) of the Career Compensation Act and, hence, that 
decision will be followed in the settlement of other similar claims and in the 
audit of payments made by the Navy or Marine Corps in similar cases. 

Pay—Retired—Fleet Reservists—Thirty-Year Service Requirement 


The right of Navy or Marine Corps members transferred to the Fleet Reserve 
or the Fleet Marine Corps Reserve to increased retired or retainer pay under 
section 511(b) of the Career Compensation Act of 1949, 37 U.S.C. 311, based on 
the highest grade satisfactorily held, as determined by the Secretary of the Navy, 
arises when the member meets the 30-year service requirement and is not de- 
pendent upon appointment or advancement to such higher grade; therefore, a 
Fleet reservist who on the basis of constructive service credit for a minority en- 
listment completed 30 years of service on December 8, 1955, and who was 
advanced to the grade of lieutenant on January 1, 1956—the date he was placed 
on the retired list—is entitled to have his retainer pay computed under method 
(b) of section 511 on the grade of lieutenant from December 9, 1955. 


To Lieutenant Commander E. L. Truax, Department of the Navy, 
October 13, 1961: 

Reference is made to your letter of July 27, 1961, forwarded here 
by endorsement of August 30, 1961, of the Comptroller of the Navy, 
requesting decision concerning the retired pay status of Lieutenant 
Earnest L. McCloud, U.S. Navy, retired. Your request was assigned 
Submission No. DO-N-600 by the Department of Defense Military 
Pay and Allowance Committee. 

You state that Lieutenant McCloud was transferred to the Fleet 
Reserve on February 19, 1947, and released to inactive duty on that 
same date. The enclosure to your letter indicates that he had 21 years 
2 months and 11 days’ service for transfer purposes, thereby reflect- 
ing credit of constructive service for his minority enlistment as author- 
ized by section 202 of the Naval Reserve Act of 1938, 52 Stat. 1178, 
84 U.S.C. 854a (1952 Ed.). Lieutenant McCloud completed 20 years 
11 months and 18 days of actual active service on February 19, 1947. 

You also state that Lieutenant McCloud was placed on the retired 
list of the Navy effective January 1, 1956, by reason of completion 
of 30 years’ service and advanced to the rank of lieutenant; that he 
was paid retired pay under method (a) of section 511 of the Career 
Compensation Act of 1949, 63 Stat. 829, 37 U.S.C. 311, based on the 
rank of lieutenant for the period January 1 to March 1, 1956, inclusive; 
that he completed 30 years of actual service (20 years 11 months and 
18 days’ active naval service and 9 years and 12 days’ inactive service 
in the Fleet Reserve) on March 1, 1956, and that he has been receiving 
retired pay as a lieutenant under method (b) of section 511 from 
March 2, 1956. 

You point out that if Lieutenant McCloud’s constructive service 
of 2 months and 23 days (21 years 2 months and 11 days less 20 
years 11 months and 18 days) may be counted in determining the 
date he completed 30 years’ service for the purpose of computing his 
retired pay under method (b) of section 511 of the 1949 law, “he would 
have completed such service on 8 December 1955.” Hence, the first 
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question presented in your letter is whether that part of the decision 
rendered on May 3, 1961, in the case of Johnson v. United States, Ct. 
Cl. No. 217-56, 289 F. 2d 829, (which held that constructive service 
credited under section 202 of the Naval Reserve Act of 1938 may be 
included in determining the date a member completed 30 years of 
service for the purpose of computing retired pay in accordance with 
method (b) of section 511 of the 1949 law) may be followed. 

As indicated above, it was held in the Johnson decision of May 3, 
1961, that the constructive service credit authorized in section 202 
of the Naval Reserve Act of 1938 (which provided that a complete 
enlistment during minority would count “as four years’ service” and 
any enlistment terminated within 3 months prior to expiration 
of the term of such enlistment was to be counted “as the full term 
of service for which enlisted”) could be included by Johnson in com- 
puting the 30 years of service required by the next to the last proviso 
of section 511 of the 1949 law. Although we feel that the 30 years 
of service so required includes only service actually performed within 
the meaning of the term “active service” as used in section 511, it is 
to be noted that the service there mentioned is that “required by exist- 
ing law.” The 1938 act was a part of the existing law in 1949. The 
constructive service mentioned in section 202 of the 1938 act was 
creditable for all purposes of that act including the 30 years of serv- 
ice required for transfer of a member of the Fleet Reserve to the 
retired list under section 204 of that act, 34 U.S.C. 854c¢ (1952 Ed.). 
Thus, there is some basis for the view that, insofar as the matter of 
constructive service authorized by section 202 of the 1938 act is con- 
cerned, the years of service “required by existing law” includes the 
years of service creditable under section 204 of the 1938 act for transfer 
to the retired list. 

Accordingly, and since we have been advised by the Department of 
Justice that no further action will be taken with respect to the Johnson 
decision of May 3, 1961, it is concluded that the rule of the Johnson 
case, including the “constructive service” holding of that decision, will 
be followed by this Office, both in the settlement here of other similar 
claims and also in the audit of payments which may be made by the 
Navy or Marine Corps in other similar cases. Your first question is 
answered affirmatively. 

In the event of an affirmative answer to the above, you request a 
decision “as to whether, in view of the wording of section 511 * * * 
Lt. McCloud is entitled to pay based on his officer’s rank, under sec- 
tion 511(b) from 9 December 1955, or only from 1 January 1956, the 
date of his retirement.” 

Section 511 in pertinent part provides that members of the uni- 
formed services theretofore transferred (that is, prior to October 1, 
1949) to the Fleet Reserve or the Fleet Marine Corps Reserve shall 
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be entitled to receive retired and retainer pay in the amount which- 
ever is greater computed by method (a) or method (b). Under 
method (a) the member is entitled to monthly retired or retainer pay 
in the amount authorized for such member by the provisions of law 
which were in effect on the day immediately preceding the date of 
enactment of the 1949 law. Method (b) of section 511 entitles such 
a person to monthly retired or retainer pay 

* * * equal to 214 percent of the monthly basic pay of the highest federally 
recognized rank, grade, or rating, whether under a permanent or temporary 
appointment, satisfactorily held, by such member or former member, as deter- 
mined by the Secretary concerned, and which such member, former member, 
or person would be entitled to receive if serving on active duty in such rank 


grade, or rating, multiplied by the number of years of active service creditable 
to him. 


The method (b) formula above set forth is subject to the restrictions 

imposed in the next to the last proviso of section 511, which in per- 
tinent part is as follows: 
* * * enlisted persons or former enlisted persons of the Regular Navy or Regular 
Marine Corps who have been transferred prior to the effective date of this 
section [October 1, 1949] to the Fleet Reserve or the Fleet Marine Corps Re- 
serve under the provisions of title II of the Naval Reserve Act of 1938, as 
amended, shall not be entitled to have their retired pay or retainer pay com- 
puted on the basis of the highest officer or warrant-officer grade held by them 
as authorized by this section until they have completed thirty years of service, to 
include the sum of their active service and their service on the retired list or in 
the Fleet Reserve or in the Fleet Marine Corps Reserve, as required by existing 
law. 

The right to receive increased retainer pay under the above-quoted 
statutory provisions is dependent upon a determination by the Secre- 
tary concerned establishing the highest federally recognized rank, 
grade, or rating, satisfactorily held by such member and, with respect 
to the highest officer or warrant-officer grade, arises upon meeting the 
30 years of service requirement prescribed in the next to the last pro- 
viso of section 511. The right to receive retainer pay based on the 
highest grade satisfactorily held, as determined by the Secretary 
concerned, is not made dependent upon appointment or advancement 
to such higher grade—such right accrues upon meeting the conditions 
prescribed in section 511. Cf. 30 Comp. Gen. 312. See decision of 
May 8, 1957; in Harbay v. United States, 138 Ct. Cl. 284, where the 
court stated : 

We agree with defendant [Government] that section 511 of the Career Com- 
pensation Act did not permit persons theretofore retired or transferred to the 
Fleet Reserve to be advanced on the retired list to the highest federally recog- 
nized rank or grade held by them at any time, but section 511 did expressly 
permit such “heretofore” retired or transferred persons to compute their re- 
tired or retainer pay by the method provided in section 511(b) of the 1949 Act 
on the basis of the highest federally recognized rank or grade held by them at 
any time. 

The statement in your letter concerning the advancement of Lieu- 
tenant McCloud to the grade of lieutenant effective January 1, 1956, 
the date he was placed on the retired list, would appear to be based 
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upon a determination by the Secretary of the Navy that the highest 
federally recognized rank or grade “satisfactorily held” by Lieutenant 
McCloud and in which he served satisfactorily was that of lieutenant. 
See Cairnes, et al. vy. United States, 180 Ct. Cl. 776 (1955). Accord- 
ingly, Lieutenant McCloud, upon meeting the 30 years of service 
requirement prescribed in the next to the last proviso of section 511, 
became entitled to have his retainer pay computed under method (b) 
of that section on the basis of the grade of lieutenant beginning 
December 9, 1955. 


[ B-146261 J 


Contracts—Specifications—Restrictive—Particular Make 


A brand name or equal invitation issued pursuant to an advertised military 
procurement which did not contain sufficient data on brand name items to permit 
bidders to bid responsively so that the bidders were required either to request 
the necessary data from the maker of the items, a competing bidder, or to guess 
aut the essential qualities of the items puts the bidders in a highly disadvan- 
tageous competitive position and may not be regarded a sufficiently descriptive 
invitation to permit full and free competition, and the “or equal’ provision in 
an invitation which states that the contracting agency possesses the information 
necessary for preparation of bids serves no useful purpose but must be re- 
garded as an attempt to meet the language of the competitive bidding statute 
while disregarding its spirit. 


Contracts—Awards—Canceellation Erroneous Awards 


Although an award for the manufacture of air start systems for jet aircraft 
to the maker of brand name items used in the systems under an invitation which 
did not contain sufficient data on the brand name items to permit other bidders 
to bid responsively was improper, in view of the urgent need for the systems, 
the lack of time in which to draft and issue a new invitation for bids, and 
the probability that negotiation of a new contract with the contractor for the 
systems already partially constructed would be required, objection to the con- 
tinuance of the contract would not be justified and cancellation would serve 
no useful purpose; however, future brand name or equal invitations should 
contain necessary available information to permit responsive bids from bidders 
offering other than the brand name items. 


To the Secretary of the Navy, October 16, 1961: 

Reference is made to a letter of July 25, 1961, signed by the Assist- 
ant Chief for Purchasing, Bureau of Supplies and Accounts, trans- 
mitting a report and other data in connection with a protest by Kahn 
and Company, Inc., Wethersfield, Connecticut, against the rejection 
of its bid submitted in response to invitation for bids No. 600-1052-61, 
issued April 24, 1961, by the Navy Purchasing Office. 

The invitation requested bids on 4 items. Item 1, with which 
we are primarily concerned here, called for furnishing 11 air start 
systems for starting jet aircraft. The invitation provided for the 
submission of bids on an alternate basis of delivery to destination 
or delivery at origin, or both, with the Government reserving the 
right to award on such basis as the contracting officer determined to 
be most advantageous to the Government. Item 2 called for furnish- 
ing revisions to drawings (revisions to Government-furnished draw- 
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ings, as might be necessary, to keep the manufacturing drawings 
current) ; item 3 called for the furnishing of publications (technical 
publications for equipment) ; and item 4 called for furnishing spare 
parts at fair and reasonable prices to be agreed upon between the 
parties. 

The 11 air start systems under item 1 were to be furnished in accord- 
ance with accompanying specifications and Bureau of Naval Weapons 
(BuWeps) Drawing No. 59A122. A vendor list provision on page 7 
of the invitation provided as follows: 


VENDOR LIST 


All vendor items specified in BuWeps drawing 59A122 are on an “or equal” 
basis. The list of vendor items to be provided shall include all vendor items 
used in the construction of the Air Start System. Those vendor items which are 
different from the manufacturer's model number called for in the drawing shall 
be submitted in a list with the Invitation for Bid. Any vendor item proposed 
must meet the “or equal” definition which follows: 

“The Bureau of Naval Weapons definition of ‘Or Equal’ Vendor Items are 
items which possess identical or superior performance characteristics, which 
can be installed without redesign or rework of the start system assembly and 
which provides interchangeability with indicated vendor item.” In conjunction 
with this, any bid reviewed which fails to indicate that the systems to be fur- 
nished are identical to the drawings, or without a list of “or equal” vendor items 
shall be considered non-responsive to the invitation and will be rejected. 


On page 8 of the invitation appeared the following “BRAND 
NAME OR EQUAL?” clause: 


BRAND NAME OR EQUAL 


(Applicable to the components listed on Bureau of Weapons drawing No. 59A122 
under manufacturer’s names) 


As used in this clause, the term “brand name” includes indentification of 
supplies by make and model. Certain supplies called for by this Invitation for 
Bids (Request for Proposals) are identified in the schedule by a brand name 
“or equal” description. This identification is descriptive rather than restrictive. 
Bids (Proposals) offering “or equal” supplies will be considered for award if 
such supplies are clearly identified in the bids (proposals) and are determined 
by the Government to be equal to the brand named supplies in all material 
respects. Bidders (Offerors) must clearly indicate whether their bids (pro- 
posals) are based on a brand name item or on an “equal” item by furnishing 
the information required below: IF THE BIDDER (OFFEROR) DOES NOT 
IDENTIFY THE BRAND NAME OR DESCRIBE IN FULL THE “OR EQUAL” 
ITEM WHICH IS OFFERED, AS PROVIDED IN (1) AND (2) BELOW, THE 
BID (PROPOSAL) WILL BE REJECTED. 

(1) If the bidder (offeror) proposes to furnish a brand name item specified 
in this Invitation for Bids (Request for Proposals), such brand name shall be 
inserted in the space provided after each item so described. 

(2) If the bidder (offeror) proposes to furnish an “or equal” item, the brand 
name of the item proposed to be furnished, if any, shall be inserted in the 
space provided after each item so described, and in addition, the following 
descriptive data must be furnished : 

A full description thereof, including pertinent physical, mechanical, electrical, 
and chemical details and a statement explaining the differences between the 
item being offered and any one of the corresponding brand name items called 
for by this Invitation for Bids (Request for Proposals). (This information 
may be supplied by separate attachments to the bid (proposal) ). 


Page 9 of the invitation contained a provision with regard to the 
availability of specifications and drawings which provided, in sub- 
stance, that copies of any and all Federal, Military, Joint Army, Navy 
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and Air Force Specifications and MIL Standards, including amend- 
ments thereto, could be obtained upon request to the Commanding 
Officer, Naval Supply Depot, Philadelphia, Pennsylvania. The page 
9 provision further provided that copies of Bureau of Weapons 
Drawing No. 59A122 could be obtained upon application to the Navy 
Purchasing Office in Washington, D.C. It appears, however, that in 
the present case BuWeps Drawing No. 59A122, which listed the 
various manufacturers’ parts or components involved in the air start 
system, was enclosed with the invitation for bids furnished prospec- 
tive bidders. 

Bids were opened on May 31, 1961. Four bids were received rang- 
ing in total price on item 1 as follows: 


Origin Destination 


Henry Spen and Company, Ine. $511,111.04 $544, 831. 77 
Kahn and Company, Inc. 647, 900.00 675, 270.00 
Wells Industries Corporation 655, 842.00 679, 832. 00 
Accessory Controls and Equipment Corp. 692, 800.00 581, 400. 00 


In the contracting officer’s Statement of Facts dated July 21, 1961, 
it is reported that the low bid of Henry Spen and Company was re- 
jected as nonresponsive, inasmuch as no information was received in 
connection with the pertinent portions of the bid invitation entitled 
“VENDOR LIST” and “BRAND NAME OR EQUAL.” With re- 
gard to the bid of Accessory Controls and Equipment Corporation, a 
notation on the abstract of bids dated May 31, 1961, states that the 
bid submitted by that corporation “offered alternate equipment which 
did not meet the specifications.” Kahn and Company’s bid was re- 
jected as nonresponsive for the reason which was stated in the con- 
tracting officer’s Statement of Facts as follows: 

* * * The second bid considered was from Kahn and Company, Inc. and data 
on enclosure (3) included a Vendors List of “or equal” items which was at- 
tached to, and made a part of Kahn and Company, Inc. bid. 

4. Since “or equal” items were offered, and some data on same was received, 
a technical evaluation of the data submitted was requested from the technical 
personnel of Bureau of Naval Weapons. When the technical personnel stated 
they were unable to evaluate the “or equal” items on the basis of the data 
received from Kahn and Company, conferences were held with the technical 
personnel of Bureau of Naval Weapons and legal personnel attached to this 
office and to the Bureau of Supplies and Accounts. The consensus of the con- 
ferences was that the Kahn and Company, Inc. bid was non-responsive to the 
terms of the Invitation for Bid as information submitted by the attachment to 
enclosure (3) was considered insufficient to adequately evaluate the proposal. 
Enclosures (3) and (4) are submitted as justification for the rejection of the 
Kahn and Company, Inc. bid. 

Award of the contract was made to Wells Industries Corporation as 
the lowest responsive bidder on June 27, 1961. 

The letter containing the Vendor List of “or equal” items attached 
to, and made a part of, Kahn’s bid referred to in the Statement of 
Facts above reads as follows: 
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LIST OF “OR EQUAL ITEMS” 


Kahn and Company, Inc., proposes to furnish the following items as equivalent 
to the particular units called out in the specifications : 


Specified in Drawing Description Replacing with 
- Kahn and Co. 3 ft. diameter 
(1) Wells Part No. 1386-540 Air Receiver x 18 feet long 


115 cubic feet internal volume Air Receiver. Unit will be built to identical 
configuration as Wells Unit, to ASME Unfired Pressure Vessel Standards, 
inspected and stamped by Certified Inspector from Hartford Steam 
Boiler Company. 

Replacing with 
(2) Wells Part No. 1°86-53D Air After Cooler R. P. Adams 


#SAF-32-600HD. This unit has 500 psi working pressure, stainless stell 
[steel] tube, steel shell, 4’’ 300# flanges, 252 square feet of water cooled 
area and is the same in size and heat transfer performance as the Wells 
Unit. 


Replacing with 
(3) Wells Part No. 1341-01C Dehydration Chamber Kahn and Co. 


500 psi working pressure dehydrators with 28 VDC 2200 Watt heating coils. 
Units will contain 35# Silica Gel and will be ASME Coded. Towers 
will be identical in size and mounting configuration to the Wells counter- 
part. Drying performance will be equal. 


An undated memorandum submitted by the Navy Department as 
a part of the record shows a comparison between the Wells Industries’ 
units specified in BuWeps Drawing No. 59A122 and the units offered 
as equal in the Kahn letter quoted above. The memorandum is quoted 
in full: 


1. The following information covers the detail performance, size and capacities 
of those components specified by IFB 600-1052-61 as compared to the alternate 
“vendor items” offered by Kahn and Company. 

a. Air Receivers—Wells P/N 1386-540 


Kahn and Company 


Specified Item P/N unknown 
capacity 115 cu. ft. 115 cu. ft. 
operation pressure 600 psi 
size 36’’ O.D. x 3’ x 18’ 

17’9’’ long 
saddles 2 not specified 
inspection ports 2 not specified 
drain port 1 not specified 
inlet port 1 not specified 
material Grade 212B steel not specified 
maximum temperature 400°F not specified 
operation 
b. After-cooler—Wells P/N 1386-53D ADAMS P/N SAF- 
Specified Item 32-600HD 
operation pressure 500 psi 500 psi 
differential temp. 10° F not specified 
capacity 300 CFM not specified 
size 42’’ O.D. x 12’ long indicates 25.2 sq. ft. 
of water area 
pressure drop 0.5 psi not specified 
(tube side) 
pressure drop 2.0 psi not specified 
(shell side) 
sq. ft. of cooling 25.4 sq. ft. not specified 
surface 
Flange 500 psi @ 400° F 4’’—300# temp. 


not specified 
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In addition, Kahn and Company indicates stainless steel tube and steel shell 
and no other information relative to material. 
Specified part has 13 stainless steel tubes, stainless header, expansion joint 
type tube sheet, stainless steel baffles and tie rods, floating self centering type 
packing gland, counter flow single pass type heat exchanger and thermometer 
well. 

ce. Dehydration tower—Wells P/N 1841—OIC 


Kahn and Company 


Specified Item P/N unknown 
operation pressure 600 psi 500 psi 
operation temperature 450° F not specified 
heaters and capacity 4-28VDC-1000 Watt 2-28V DC-2200 Watt 
Silica Gel 40 lbs 35 Ibs 
heater material Inconel not specified 
Gasket 500° F not specified 
Dew Point operation —80° not specified 
Size 856’’ O.D. x 41’’ not specified 
overall 
Special features 2’’ NPT machine not specified 
special for 


Victaulie coupling 


In addition, the specified part has stainless steel retainers, fibreglass packing, 
water proof heater terminal housing, quick disconnect type ports, high tempera- 
ture external surface finish, continuous duty and selfreactivating. 
2. In all cases the proposed alternates are claimed by the bidder to be either 
identical in size, capacity and mounting configuration, however, where dimen- 
sions are given they appear to be different than the specified item. 

Kahn and Company protested the rejection of its bid to this Office 
by telegram dated June 27, 1961, and letters dated July 14 and Au- 
gust 24, 1961. In support of its protest, Kahn and Company alleges 
that the rejection of its bid on the basis that it did not comply fully 
with the “brand name or equal” provisions of the invitation for bids 
was improper. Kahn states that the BuWeps drawing on the air 
receiver, air aftercooler and dehydration chamber units gave only the 
Wells’ part numbers and no further data with the invitation for bids; 
that at the time of bid opening, or prior thereto, no catalog or com- 
mercial brochures were available on the Wells’ items on which Kahn 
quoted “or equal”; that Kahn’s “or equal” bid on the Wells’ items was 
based on a Wells’ quotation to Kahn dated May 22, 1961, in which 
Wells described the items quoted upon, which description, in turn, was 
used by Kahn in its bid. Kahn and Company concludes that if the 
Wells’ description of parts given in the Wells’ quotation is now 
claimed to be incorrect and Kahn’s bid rejected therefor, Wells could 
not be given the award on equally wrong parts. 

In an informal meeting in this Office held on August 17, 1961, Kahn 
and Company representatives stated that at the time Kahn submitted 
its bid it felt that the information furnished it by the Wells’ quotation 
was sufficiently complete to enable Kahn to manufacture the units 
upon which it bid “or equal.” As these representatives pointed out, 
since the invitation for bids required the furnishing of certain Wells’ 
parts “or equal,” the only possible way in which Kahn could compete 
with Wells Industries, who is the present contractor with the Navy on 
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a prior procurement of the same system, and also a competitor on the 
present procurement, was to bid “or equal” and manufacture the air 
receivers and dehydration chambers itself. Parenthetically, it might 
be mentioned at this point that at a meeting in this Office held on 
August 22, 1961, Navy personnel acknowledged that the prices quoted 
Kahn by Wells were unusually high on those items upon which Kahn 
requested a quotation. Furthermore the Kahn representatives alleged 
that BuWeps personnel admitted on July 10, 1961, at a meeting be- 
tween Kahn representatives and Navy personnel, that no Wells’ cata- 
log on the brand name parts was available; that the description of 
these Wells’ catalog numbers was “proprietary Wells’ information” 
which, while in the Navy system, could not have been made available 
for this reason even if BuWeps could have located this data. On this 
latter point, Navy representatives at the meeting on August 22 stated 
that information on the method of manufacture was proprietary to 
Wells Industries but that information with regard to performance 
characteristics and standards on the Wells’ parts in dispute was not 
proprietary. They also stated that this latter information was in 
their possession at the time of, and prior to, bid opening and that it 
would have been given out to Kahn and Company had Kahn requested 
it, but that no request for such information prior to bid opening was 
made. Furthermore, in connection with the question as to the avail- 
ability of a Wells’ catalog, the contracting officer’s Statement of Facts 
reports that: 


6. In response to the statement in the Kahn and Company pretest letter that 

the commercial items listed in the Bureau of Naval Weapons drawings were 
not contained in a catalog, it has been determined that the Wells Industries 
parts for which Kahn and Company offered “or equal” items were commercial 
parts and were described in detail on Wells Industries Corporation commercial 
brochures and that these brochures were available to the buying public. 
At the August 22 meeting in this Office, Navy representatives stated 
that the information appearing in this paragraph of the Statement 
of Facts with regard to the availability of the Wells’ catalog was not 
independently verified by the Department of the Navy but was based 
upon a statement to that effect made by Wells Industries to the Navy. 
Copies of two Wells Industries’ brochures or “catalogs” were fur- 
nished by the Department of the Navy representatives at the meeting 
of August 22. These consisted of four sheets and two drawings 
describing Wells Industries Series 1341 Dehydration Towers (Catalog 
Sheet 1341-OIC) and Wells Industries Series 1386 A ftercoolers (Cata- 
log Sheet SK-1386). No brochure describing the air receivers was 
furnished. The drawing on the dehydration tower contains a notice 
which reads: 


This drawing is the property of Wells Industries Corporation and embodies 
a proprietary design originated by Wells Industries Corporation and all design, 
manufacturing, reproduction, use and sale rights regarding the same are ex- 
pressly reserved. This drawing cannot be reproduced or information hereir 
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transmitted in any way without written consent from this company. All 
patent rights hereto are expressly reserved by Wells Industries Corporation, 
North Hollywood, California. 

A few observations should be made on the record before us with 
regard to Kahn’s bid and the question as to the availability of suffi- 
cient information in the invitation for bids to enable bidders to prepare 
their bids. It should be noted at the outset that the Navy Department 
places a great deal of emphasis on the deviations between the specified 
items and the vendor items offered by Kahn, as shown on the memo- 
randum submitted to this Office as a part of the record, in justification 
for the rejection of Kahn’s bid as nonresponsive. A comparison of 
the Wells’ catalog with Wells’ quotation to Kahn, Kahn’s bid and 
the memorandum reveals some significant facts on the 3 items which 
Kahn offered to furnish as equal to the Wells’ brand name items 
specified. 

In connection with the air receivers (Wells’ P/N 1386-54D), no 
Wells’ catalog has been submitted to this Office. However, on the 
element of size of the air receivers Kahn’s bid reiterates the specifi- 
cations furnished to it by the Wells’ quotation while the memorandum 
gives a different measurement. On the operation pressure of the re- 
ceivers, Wells’ quotation to Kahn (500 p.s.i.) differs with the 600 p.s.i. 
given in the memorandum. Kahn did not specify this element in its 
bid. With regard to specifications on saddles, inspection ports, drain 
port, inlet port, material and maximum temperature operation, Wells’ 
quotation and Kahn’s bid do not specify these items while the memo- 
randum gives the applicable specifications. 

In connection with the aftercoolers, Kahn proposed to furnish an 
Adams P/N SAF-32 600HD as equal to the Wells’ P/N 1386-53D. 
Kahn’s bid specified 500 p.s.i. for the element of operation pressure. 
Wells’ quotation to Kahn and the memorandum also specify 500 p.s.i. 
for that element. However, the Wells’ catalog specifies 600 p.s.i.g. 
for “Design Pressure” which, apparently, is synonymous with “opera- 
tion pressure” since the catalog does not mention “operation pressure” 
anywhere. With regard to differential temperature, capacity, pres- 
sure drop (tube side) and pressure drop (shell side) neither the 
Wells’ quotation nor Kahn’s bid specifies the applicable values whereas 
the Wells’ catalog and the memorandum give the appropriate speci- 
fications on these elements. On the element of “size,” Wells’ quotation 
to Kahn specified “25 Sq. Ft. Water Cooled Area Approx. 14 Ft. 
Long.” Kahn's bid specified 25.2 square feet of water-cooled area 
and also stated it was the same in size and heat transfer performance 
as the Wells’ unit. The memorandum states that the size is “42’” O.D. 
x 12’ long” and also states that Kahn's bid did not specify the square 
feet of cooling surface. On the other hand, the descriptive portion 
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of the Wells’ catalog does not give the size of the aftercooler in feet 
and inches but an accompanying drawing, which does not contain the 
proprietary notice quoted above with regard to the drawing on the 
dehydration tower, gives an overall length of 15114 inches plus or 
minus 14 inch. As to the cooling surface, the Wells’ catalog specifies 
“25.4 Sq. Ft.” In connection with the flange specifications, Wells 
quoted Kahn “4’’ 300% Flanges” and Kahn’s bid also gave those 
measurements. The memorandum gives “500 p.s.i. @ 400° F.” The 
drawing attached to the Wells’ catalog specifies an “Inlet Flange” 
of 4 inches but nowhere does the temperature of 400° F. appear. 
Also, with regard to this item, Kahn and Company contends that 
American Standard pipe flanges of 300# pressure class are rated 
540 p.s.i., not 500 p.s.i., at 400° F. And finally, with regard to the 
number of tubes, the memorandum states that the specified part has 
13 stainless steel tubes. Kahn’s bid did not specify the number of 
tubes. Neither did the Wells’ quotation to Kahn. But, significantly, 
nowhere in the Wells’ catalog or accompanying drawing is the number 
of tubes specified. 

Turning now to the dehydration tower (Wells’ P/N 1341-01C), the 
Wells’ quotation and Kahn’s bid specify 500 p.s.i. operation pressure 
whereas the Wells’ catalog specified 600 p.s.i.g. The memorandum 
and the Wells’ catalog specify 450° F. operation temperature while 
the Kahn bid and Wells’ quotation give no specifications on tempera- 
ture. On heaters and capacity, Wells’ quotation to Kahn states “28 Y. 
DC. Heating Coals 2200 Watts.” Kahn’s bid specified 2-28 VDC— 
2200 Watt. The memorandum states “4-28VDC—1000 Watt” while 
Wells’ catalog gives “28 Volt D.C., 2000 Watts total.” On the pro- 
prietary drawing which accompanies the Wells’ catalog on the dehy- 
dration tower appears the following: “Heaters: Two Inconel Hi- 
Temp. Coils - 28 V.D.C. 1000 Watts.” On the element of silica gel, 
Kahn’s bid and Wells’ quotation give a weight of 35 pounds; the 
memorandum gives a weight of 40 pounds; the catalog gives: “Silica- 
gel/Molecular Sieve, approximately 40 Lbs.” [Italics supplied.] With 
regard to gasket, dew point operation, size and special features (all 
of which are specified in the memorandum), Kahn’s bid and Wells’ 
quotation are silent. However, the specifications on these elements of 
the dehydration tower are not found in the catalog proper, but can 
be found only on the proprietary drawing. 

On the basis of the above comparison, the following conclusions ap- 
pear reasonable: (1) certain portions of Wells’ quotation to Kahn were 
inaccurate and deviated not only from the information appearing 
on the memorandum furnished by the Department of the Navy, which 
was evidently used in evaluating Kahn’s bid, but also from the infor- 
mation appearing in Wells’ own catalog; (2) in certain instances the 
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specifications listed in the memorandum furnished by the Depart- 
ment of the Navy deviated from the specifications listed in the Wells’ 
catalog; and (3) with regard to the gasket, dew point operation, size 
and special features of the dehydration tower, the specifications, al- 
though listed on the Navy memorandum, appear to be proprietary to 
Wells Industries and not available to bidders since the information on 
these items appears only on the proprietary drawing and not in the 
catalog proper. 

The record in this case is an unfortunate example of the possible 
difficulties that may be encountered in procuring on a “brand name 
or equal” basis. We have recognized the necessity at times of procur- 
ing on such a basis but have also recognized that procurements on that 
basis are generally undesirable and should be reserved for exceptional 
cases where the needs of the Government cannot otherwise be ade- 
quately described. 41 Comp. Gen. 76, August 3, 1961, and decisions 
therein cited. See, also, ASPR 1-1206(b), which states that a “brand 
name or equal” description is the minimum acceptable purchase de- 
scription and should be used only as a last resort when an adequate 
specification or more detailed description cannot feasibly be made 
available in time for the procurement under consideration. 

A principal purpose of the competitive bidding statutes is to obtain 
for the Government the benefits of full and free competition. 40 
* Comp. Gen. 348. This requires that the procurement be advertised 
on as broad a basis as possible consistent with the legitimate needs of 
the using agency. In the present case the 3 items in question 
were merely described by reference to Wells Industries’ parts numbers 
in BuWeps Drawing No. 59A122. The invitation for bids did not 
even identify the applicable wells’ catalogs nor did it provide the 
corresponding and available catalog descriptions. Navy representa- 
tives, during the meeting of August 22, stated that the necessary 
nonproprietary information on performance characteristics and 
standards of the Wells’ parts in dispute, which would have enabled 
Kahn to bid responsively, was in their possession prior to bid opening 
and would have been furnished to Kahn and Company had the com- 
pany requested such information but that no request had been made. 
As noted earlier, the invitation for bids contained a provision on page 
9 giving notice that copies of any and all Federal, Military, Joint 
Army, Navy and Air Force Specifications and MIL Standards and 
Bureau of Weapons Drawing No. 59A122 could be obtained upon 
request, but it contained no notice with respect to the availability of 
information on “brand name or equal” items called for by BuWeps 
Drawing No. 59A122. 

We do not mean to imply herein that Kahn and Company’s bid was 
responsive to the requirements of the invitation for bids. Indeed, 
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it is difficult to conceive how Kahn, on the basis of the information 
available in the invitation for bids, could have bid responsively and 
have submitted sufficient data to permit adequate evaluation of its 
bid. Kahn, along with the other bidders except Wells Industries 
who had previously manufactured the air start system, was put in 
the untenable position of either going to Wells Industries, a com- 
petitor, for the necessary information to enable it to bid intelligently 
or to guess at the essential qualities of the brand name items required. 
There is no assurance that Wells Industries would not, as it had a 
right to do, refuse requests from its competitors for information or 
copies of applicable catalogs. An invitation for bids which is drawn, 
as here, in such a fashion that it puts bidders in a highly disadvan- 
tageous competitive position cannot be said to be sufficiently descriptive 
to permit full and free competition. This is especially true when 
the agency responsible for drafting the invitation states that it had 
the necessary information on hand to permit bidders to prepare their 
bids intelligently. In such case, the “or equal” provision serves no 
useful purpose and appears to have been included in an attempt to 
meet the language of the competitive bidding statute while disre- 
garding itsspirit. Cf.38 Comp. Gen. 636. 

It has been reported, informally, by the Department of the Navy 
that as of September 20, 1961, progress payments in the amount of 
$93,319.98 have been made to Wells Industries and that delivery of 
the air start systems has been accelerated, to begin during October 
1961 and to be completed during January 1962. It is further reported 
that all parts and material have been purchased and are in the con- 
tractor’s plant and that the contractor has started fabrication and 
assembly of the systems. And, finally, it has been stated that since 
the air start systems are urgently needed by the Department of the 
Navy, time does not permit the drafting and issuance of a new invita- 
tion for bids and that if the present contract were canceled the Depart- 
ment of the Navy would, in all probability, be required to negotiate 
a new contract with Wells Industries for delivery of the air start 
systems already partially constructed. As a practical matter, in view 
of these circumstances, this Office would not be justified in objecting 
to the continuance of the present contract with Wells Industries since 
cancellation would serve no useful purpose. However, it is suggested 
in future procurements involving invitations containing “brand name 
or equal” provisions that proper steps be taken within the Department 
of the Navy to insure that the invitation will contain the necessary 
available information to allow responsive, intelligent bids from bid- 
ders offering to furnish an item other than the brand name specified. 

The papers are returned as requested. 
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Contracts—Awards—Small Business Concerns—Self-Certification 


A determination by the Small Business Administration a month after an award 
of a military construction contract that the contractor was not a small business 
concern although at the time of submission of the bid the bidder certified itself 
as a small business concern on the basis of two previous determinations by the 
Small Business Administration that its size qualified it as a small business firm 
for Government construction procurements does not require cancellation of a 
contract made to a bidder in good faith on the basis of a self-certification that 
was in full force on the date of award. 


To the Mishara Construction Company, Inc., October 16, 1961: 


Reference is made to your letters dated July 14, 19 and August 15, 
1961, protesting the award of contract No. DA-19-016-ENG-7240 
for construction of an addition to a parachute and dinghy shop, Dow 
Air Force Base, Bangor, Maine, to Dawson, Johnson & Kibler, Inc., 
Portland, Maine, by the Corps of Engineers, Department of the Army. 
Your protest is made on the basis that Dawson, Johnson & Kibler, 
lnc., is an affiliate of a large business concern—Consolidated Con- 
structors, Inc., of Portland, Maine—and, as such, unqualified to bid 
on contracts under the small business set-aside program. 

The record before this Office shows that invitation for bids No. 
ENG-19-016-61-65 was issued on June 8, 1961. This invitation was 
subsequently modified in certain respects not pertinent here by three 
addenda dated June 14, 20 and 22, 1961. Bids were opened on June 
27, 1961. 

Three bids were received in response to the invitation with the 
following prices: 


Dawson, Johnson & Kibler, Inc. $51, 451 
Mishara Construction Co., Inc. 54, 346 
A. P. Whitaker & Sons, Randolph, Massachusetts 63, 969 


Based on a determination by the contracting office, in conjunction 
with a representative of the Small Business Administration, that the 
project should be restricted to small business concerns, the invitation 
for bids contained a notice in paragraph 11 of SUPPLEMENT TO 
INVITATION FOR BIDS that “Bids under this invitation are so- 
licited from small business concerns only and the contract will be 
awarded only to a small business concern or concerns.” 

In a report dated August 21, 1961, submitted by the Department of 
the Army, it is stated that the low bidder, Dawson, Johnson & Kibler, 
Inc., represented on its bid that the firm was a small business concern 
and that this bid was responsive in all respects to the invitation. 
Accordingly, on June 30, 1961, the contract was awarded to Dawson, 
Johnson & Kibler, Inc. , 

It is further reported that on July 6, 1961, you protested the award 
to the contracting officer predicated upon your opinion that Dawson, 
Johnson & Kibler, Inc., did not qualify as a small business concern. 
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It is stated you were advised by the contracting officer that the small- 
business status of Dawson, Johnson & Kibler, Inc., had been recently 
reaffirmed by the Small Business Administration and that the matter 
could be pursued with the Small Business Administration, which 
agency would issue a determination to have effect on future jobs. 

A report from the Small Business Administration dated Septem- 
ber 1, 1961, outlines the background events concerning the size status 
determinations made by that agency as follows: 


This is in reply to your request for a complete report on the actions taken 
by this Agency with regard to the small business status of Dawson, Johnson & 
Kibler, together with copies of such papers or documents as may be pertinent to 
a certain complaint brought by Mishara Construction Company, Inc. of East 
Natick, Massachusetts. 

This case was first brought to our attention when Lt. Colonel J. T. McQuaide 
of the U.S. Army Engineer Division, New England, requested a size determina- 
tion on Dawson, Johnson & Kibler, Inc. An application for a size determination 
was filed by Dawson, Johnson & Kibler on November 14, 1960 (see Exhibit A) 
at this Agency’s request. 

Based upon that request, the then Deputy Administrator for Procurement and 
Technical Assistance determined that Dawson, Johnson & Kibler, Inc. was not 
a small business for Government construction procurements since it was affiliated 
with Consolidated Constructors, Inc. of Portland, Maine, and New York City, 
New York. (See Exhibit B) 

By letter dated December 5, 1960, Dawson, Johnson & Kibler, Inc. appealed 
the Deputy Administrator’s determination. (See Exhibit C) 

Prior to the appeal being heard, Dawson, Johnson & Kibler, Inc. requested 
a personal interview with SBA employees and was granted such interview. 
A meeting was held with Samuel S. Solomon, Director of the Office of Small 
Business Size Standards on December 16, 1960. During the meeting a repre- 
sentative of Dawson, Johnson & Kibler, Inc. presented proposals to reorganize 
the company so that it would not be considered affiliated wtih Consolidated 
Constructors, Inc. (See Exhibit D—letter from John A. Kibler to Samuel 8. 
Solomon dated December 29, 1960.) 

On January 13, Dawson, Johnson & Kibler, Inc. was sent a letter review- 
ing its proposal and was advised that upon receipt of documentation of certain 
changes a size determination would be made. (See Exhibit E) 

By letter dated January 23, 1961, Dawson, Johnson & Kibler, Inc. submitted 
certain documents and requested approval of the reorganization so that it may 
bid as a small business for Government construction procurements. (See Ex- 
hibit F) 

On February 13, 1961, the then Acting Deputy Administrator determined that 
Dawson, Johnson & Kibler, Inc. and Consolidated Constructors, Inc. were no 
longer affiliated within the meaning of the Small Business Size Standards Reg- 
ulation, and that Dawson, Johnson & Kibler, Inc. could self-certify that it was 
a small business for the purpose of Government construction procurements. 
(See Exhibit G) 

By letter dated May 23, 1961, counsel for the Franchi Construction Company, 
Inc. of Newton, Massachusetts, protested the size status of Dawson, Johnson & 
Kibler, Inc. in connection with Contract NBy-3349. This protest was sent to 
the SBA Boston Regional Office. (See Exhibit H) 

At the request of this Agency, Dawson, Johnson & Kibler, Inc. submitted a 
new application for determination of size status together with a letter dated 
May 26,1961. .(See Exhibit I) 

On June 6, 1961, the Director, Office of Small Business Size Standards, de- 
termined that Dawson, Johnson & Kibler, Inc. was a small business concern 
for the purpose of Government construction procurements. (See Exhibit J) 

On June 14, 1961, counsel for Franchi Construction Company, Inc. protested the 
determination of June 6, 1961 to the Size Appeals Board. (See Exhibit K) 

On August 8, 1961, the Size Appeals Board determined that Dawson, Johnson 
& Kibler is not a small business concern for procurement purposes and notified 
Dawson, Johnson & Kibler and counsel for the Franchi Construction Company, 
Inc, of its findings. (See Exhibit L) 
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Since award of the contract to Dawson, Johnson & Kibler, Inc., was 
made on the basis of its certification that it was a small business con- 
cern, the primary question for consideration is whether the determina- 
tion made after award that Dawson, Johnson & Kibler, Inc., was not 
a small business concern prior to award rendered the resulting con- 
tract a nullity. 

Paragraph 1-703 of the Armed Services Procurement Regulation 
provides as follows: 


1-703 Determination of Status as Small Business Concern. 

(a) Except as provided in (b) below, the contracting officer shall accept at 
face value (i) a small business certificate (see 1-701.1(e) ) that a bidder or offeror 
is a small business concern or (ii) a statement by the bidder or offeror that it is 
a small business concern (see 1-701.1 and 1-701.4) and that it has not previously 
been denied small business status by SBA. 

(b) Small business certificates and statements that a bidder or offeror is a 
small business concern shall be effective, even though questioned in accordance 
with the terms of this subparagraph (b), unless the SBA, in response to such 
question and within the period specified in (3) below, determines that the bidder 
or offeror in question is not a small business concern. 

(1) Any bidder or offeror may, prior to award, question the small business 
status of the apparently successful bidder or offeror by sending a written protest 
to the contracting officer and to the SBA Regional Office for the region in which 
the questioned bidder or offeror has his principal place of business. SBA will 
promptly notify the contracting officer of the date of its receipt of any such 
protest and will advise the questioned bidder or efferor that his small business 
status is under review. 

(2) A contracting officer may, prior to award, question the small business 
status of the apparently successful bidder or offeror by sending a written notice 
to the SBA Regional Office for the region in which the bidder or offeror has 
his principal place of business. Such notice shall contain a statement of the 
basis for questioning and of available supporting facts. SBA will promptly 
notify the contracting officer of the date such notice was received and will 
advise the bidder or offeror in question that his small business status is under 
review. 

(3) SBA will determine the small business status of the questioned bidder or 
offeror and notify the contracting officer and the bidder or offeror of its de- 
cision. If the SBA determination is not received by the contracting officer 
within ten working days after SBA’s receipt of the protest or notice questioning 
small business status, it shall be presumed that the questioned bidder or offeror 
is a small business concern. Pending SBA determination or expiration of the 
ten-day period, whichever is earlier, procurement action shall be suspended. 


Under these regulations a contracting officer is required to accept a 
small business self-certification at face value in the absence of a timely 
written protest by other interested bidders. The record shows that 
prior to the time when the subject invitation for bids was issued 
(June 8, 1961), a total of three size determinations had been made by 
the Small Business Administration with regard to Dawson, Johnson 
& Kibler, Inc.—the last two determinations finding that the firm was 
a small business concern for the purpose of Government procurement. 
The fourth, and final, determination to the effect that Dawson, John- 
son & Kibler, Inc., was not a small business concern was made more 
than a month after the contract had been awarded. It is clear from 
the record before us that the self-certification by Dawson, Johnson & 
Kibler was in full force on the date of award. Furthermore, there is 
no evidence to indicate that Dawson, Johnson & Kibler was imprudent 
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or lacking in good faith when it certified itself as a small business 
concern since prior to that self-certification the Small Business Ad- 
ministration had in its two most recent determinations on the size 
status of the firm declared that the firm was a small business concern. 
Thus, the award was made strictly in accordance with the applicable 
regulations. 

Furthermore, in the absence of a protest prior to award from other 
bidders who were interested in the procurement, a contract awarded 
in good faith on the basis of a bidder’s statement that it is a small 
business concern is not void ab initio but is voidable only at the option 
ot the Government. B-137689, January 21, 1959. Under the cir- 
cumstances of this case, we feel that it would be inequitable and would 
serve no useful purpose to require cancellation of a contract awarded 
to a bidder who not only certified itself as a small business in good 
faith but who, on the basis of two prior determinations by the Small 
Business Administration, had every reason to believe that its self- 
certification was based on firm ground. 

Accordingly, we must conclude that no legal basis exists for object- 
ing to the award of the contract to Dawson, Johnson & Kibler, Inc., 
and your protest is denied. 


[ B-145640 J 


Highways—Construction—Relocation Roads Built by Corps of 
Engineers—Betterments 


Road betterments which are requested by a State to be incorporated in relocated 
highways constructed by the Corps of Engineers under section 207(b) of the 
Flood Control Act of 1960, 33 U.S.C. 701r-1(b), which merely requires the Corps 
to replace the highways to existing standards rather than to superior standards 
to meet future needs must be regarded as the sole financial responsibility of the 
State and unless the cost of the additional work—which cost may not be re- 
garded as a cost incident to the flood control project—is provided by the State 
in advance of construction, any attempt by the Corps of Engineers to undertake 
the work with Federal funds would be contrary to the prohibitory statutes such 
as sections 3733, 3678 and 3679, Revised Statutes, 41 U.S.C. 12; 31 id. 628; id. 
665, which preclude contracts for public improvements in amounts larger than 
the amount appropriated, require appropriations to be applied solely to objects 
for which made, and prohibit expenditure or contract obligations in excess of 
appropriated funds. 


To the Secretary of the Army, October 18, 1961: 


By letter of July 29, 1961, the Assistant Secretary of the Army 
(FM) submitted for our consideration an administrative report pre- 
pared by the Director of Civil Works pertaining to a request made 
by the Oklahoma State Highway Department for relief from the 
schedule of advance payments the State is obligated to make to the 
Federal Government on account of so-called “betterments” to be 
incorporated at the State’s request in highways being relocated at 
Corps of Engineers water resource projects. From information con- 
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tained in the administrative report and an attached brochure prepared 
by the Oklahoma State Highway Department and entitled “Economic 
Impact of Betterment Costs on Oklahoma Highways,” the facts in 
the matter may be summarized as follows: 

The Corps of Engineers, acting for the Government under authority 
of various public laws, has undertaken the development of flood 
control projects known as Eufaula Dam and Reservoir, Keystone 
Dam and Reservoir, and Oologah Dam and Reservoir in Oklahoma. 
It is necessary in the construction of these projects that the Govern- 
ment relocate or otherwise alter approximately 130 miles of Oklahoma 
highways which are situated in areas to be inundated by the reservoirs. 
These relocations or alterations are accomplished under relocation 
contracts between the Corps of Engineers, representing the Govern- 
ment, and the Oklahoma State Highway Department. Existing 
relocation contracts at these projects, pursuant to requests of the 
State, provide—and negotiations for other highway relocations pend- 
ing at these projects also contemplate—that the roads be constructed 
to include betterments designed to meet standards for anticipated 
traffic on the respective highways. This election by the State requires 
substantial contribution of State funds to cover the cost of such better- 
ments inasmuch as the legal obligation of the Corps of Engineers is 
to provide relocated highways designed only to existing State stand- 
ards for traffic volume at the time of taking. 

The Oklahoma State Highway Department report on the economic 
impact of betterment costs on Oklahoma highways shows the total 
betterment cost to be borne by the State at about $15,000,000 which 
must be paid to the Corps of Engineers within the next 3 years 
under relocation contracts prior to construction scheduled there- 
under. The report demonstrates that about $7,500,000 of State funds 
will be included in the above sum on the assumption that matching 
Federal Aid Primary Highway funds will be obtained from the Fed- 
eral Bureau of Public Roads on all relocation contracts. The State 
Highway Director points out that since the Bureau of Public Roads 
will participate under its Primary Road Program, for which the roads 
in question qualify, only when the roads involved are designed to 
accommodate expected future traffic—see the provisions of 23 U.S.C. 
103(b), 109(a) and 120(a)—the State is caught in the dilemma of 
either reducing standards and paying the entire cost of the better- 
ments it desires or keeping standards at proper levels in order to 
share the cost under the Bureau of Roads program. The Director 
adds that while a third possibility is to not build the roads now but 
to expend public funds, both Federal and State, to build them at a 
future date, it would cost the public more money overall to build in 
the future even though the Corps of Engineers monies expended 
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would ultimately be the same. Finally, it is noted that the rapid 
spending in concentrated areas of too great a portion of the Primary 
funds allocated by the Bureau of Public Roads will starve the Pri- 
mary System of roads in other parts of the State. 

In addition to the above betterment costs, the State asserts that 
as of July 1, 1961, it has paid the sum of approximately $9,069,000 
in betterments at the 3 reservoirs and that the impact of the re- 
quired expenditures of such large sums due to reservoir construction 
within the next 3 years means that the State must virtually aban- 
don its Primary Highway Program and seriously curtail maintenance 
activities. 

In an effort to alleviate the adverse economic impact the State 
advances alternate solutions. Under Alternate A, the State’s pay- 
ments of approximately $7,500,000 would be prorated over a period 
of six years commencing with fiscal year 1962, and matching Federal- 
aid highway funds would be applied to the relocations as received. In 
Alternate B, the total payment of approximately $15,000,000 would 
be prorated and paid by the State over a period of 12 years, and 
the Federal-aid matching funds paid to the State as due would be 
released and expended by the State on other programing. Under 
both plans as proposed, it is contemplated the “Federal Government 
act as banker for the State of Oklahoma.” Water resource project 
funds would thus be initially charged with the cost of road better- 
ments desired solely by the State and not otherwise a project cost. 
Since certain relocation contracts are in existence and under these 
contracts the terms of the contribution to be made by the State for 
betterment costs are fixed, either Alternate A or B would require an 
amendment to these contracts in order to increase the obligation against 
project funds and to schedule payment of betterment costs. The 
State Highway Director has advised that he sees no reason why such 
contracts should not be amended if the State is unable to make the 
payment, and he states further that the rule against modification of 
Federal contract to the detriment of the Federal Government is 
not applicable. 

The Chief of Engineers has taken the position that costs associated 
solely with betterments or additional work desired by the State to 
provide new traffic arteries of higher standards than those for which 
the Corps of Enginers is accountable are for assumption by the State, 
and the financing of such costs is a State matter for which the Fed- 
eral Government has no responsibility. Further, the State must con- 
tinue advancing monies to cover betterment costs as Federal appro- 
priations cannot initially be charged for such non-Federal purposes in 
view of various prohibitory statutes such as sections 3733, 3678, 
and 3679, as amended, Revised Statutes (41 U.S.C. 12; 31 id. 628; id. 
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665), even though eventual refunds are contemplated. These statutes 
provide as follows: 


41 U.S.C, 12— 


No contract shall be entered into for the erection, repair, or furnishing of any 
public building, or for any public improvement which shall bind the Government 
to pay a larger sum of money than the amount in the Treasury appropriated 
for the specific purpose. (R.S. § 3733.) 


31 U.S.C. 628— 


Except as otherwise provided by law, sums appropriated for the various 
branches of expenditure in the public service shall be applied solely to the objects 
for which they are respectively made, and for no others. (R.S. § 3678.) 


31 U.S.C. 665— 


(a) Expenditures or contract obligations in excess of funds prohibited. 

No officer or employee of the United States shall make or authorize an 
expenditure from or create or authorize an obligation under any appropriation 
or fund in excess of the amount available therein; nor shall any such officer 
or employee involve the Government in any contract or other obligation, for 
the payment of money for any purpose, in advance of appropriations made for 
such purpose, unless such contract or obligation is authorized by law. 

The State Highway Director has commented on the Corps position 
as follows, quoting from the administrative report furnished : 

“* * * We fail to understand why the ‘Federal government has no respon- 
sibility’ since on the one hand the federal Bureau of the Public Roads says (and 
rightly so) we must build for future traffic to qualify for their funds and on 
the other hand, the Corps of Engineers says we must meet their dam closing 
schedule in funding requirements for the same roads.” 

The matter has been referred to this office at the request of Oklahoma 
State officials for resolution of the question whether Federal appro- 
priations may properly be charged under either of the alternatives 
suggested by the State. The State Highway Director has asserted 
that he is interested in securing a revised payment schedule for road 
betterment work at the Eufaula and Keystone Reservoirs, the “plain 
fact being that the State cannot make payments if it does not have 
the funds.” 


The obligation of the Corps of Engineers for road replacements 
necessitated by the construction of water resource projects is contained 
in section 207(b) of the Flood Control: Act of 1960, 74 Stat. 501, 
33 U.S.C. 701r-1(b), which provides: 

(b) That, for such water resources projects, under construction or to be 
constructed, when the taking by the Federal Government of an existing public 
road necessitates replacement, the substitute provided will as nearly as practi- 
cable serve in the same manner and reasonably as well as the existing road. The 
Chief of Engineers is authorized to construct such substitute roads to design 
standards*comparable to those of the State in which the road is located, for 
roads of the same classification as the road being replaced. The traffic existing 
at the time of the taking shall be used in the determination of the classification. 
And where existing roads are taken and require replacement it is clear 
beyond question that the State is not entitled to any greater consid- 
eration than is provided for in section 207(b). The State would not 
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suffer any damages if instead of requesting the Corps of Engineers to 
include desired betterments in relocated roads it allowed the Corps 
to proceed under the Corps responsibility for relocating roads taken in 
connection with the various water resources projects. Without pro- 
viding for betterments, the State would, at no cost to it, acquire roads 
at least comparable, if not superior, to those lost on account of Corps 
projects. Under these circumstances, we cannot but agree with the 
Chief of Engineers’ position that any betterments requested by the 
State are the sole financial responsibility of the State, subject, of 
course, to any reimbursement to which the State is entitled from the 
Bureau of Public Roads. Nor can we rationalize any authority for 
charging the cost of such betterments to water resource project funds. 
In no sense can the cost of these betterments be properly considered as 
attributable to project purposes. Undoubtedly, it will be more eco- 
nomical in the long run for the State of Oklahoma to provide for 
expanded design of the roads being relocated during their initial 
construction rather than at some future date. But we are not aware 
of any Federal appropriation which is available to finance the State’s 
share of the betterment costs involved. Therefore, in view of the 
prohibitory statutes quoted above, we must conclude that unless the 
State of Oklahoma provides funds in advance of construction to cover 
the cost of any work it requests over and above that for which the 
Corps of Engineers is otherwise responsible, such additional work 
may not be undertaken in the absence of specific statutory authority. 
The question presented is answered accordingly. 


[ B-74046 J 


District of Columbia—Schools—Nonresident Tuition Require- 
ment—Apprenticeship Program 


Although the appropriation for vocational education in the District of Columbia 
Appropriation Act, 1962, 75 Stat. 561, is available for matching Federal funds 
allotted to the District of Columbia for apprenticeship training in District of 
Columbia public schools under the act of February 23, 1917, 20 U.S.C. 11, for 
resident and nonresident pupils, the provisions of the District of Columbia 
Nonresident Tuition Act, 74 Stat. 853, which limit the furnishing of free educa- 
tion in District of Columbia schools to pupils legally resident in District of 
Columbia and require payment of tuition as a condition precedent to instruction 
in District of Columbia schools to nonresident pupils, not expressly excepted, 
preclude the use of the education appropriation for payment of tuition of non- 
resident apprentices attending public schools under the program. 


To the President, Board of Commissioners of the District of Co- 
lumbia, October 20, 1961: 

By letter of September 14, 1961, the Acting President of the Board 
of Commissioners requested a decision as to whether appropriations 
made to the District of Columbia for the development of vocational 
education and Federal funds allotted to the States, including the 
District of Columbia, for such purposes are available for the payment 
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of tuition of nonresident apprentices attending the public schools of 
the District of Columbia: 

It is stated that under the terms of the Smith-Hughes Vocational 
Education Act of February 23, 1917, 39 Stat. 929, as amended, 20 
U.S.C. 11, et seg. funds are appropriated to the Department of Health, 
Education, and Welfare for allotment to the States and to the District 
of Columbia, on an equal matching fund basis, for training programs 
for apprentices. The view is expressed that if it be determined that 
Federal funds are available to pay for the tuition of nonresident 
apprentices, it would seem that the matching provisions of the act 
(20 U.S.C. 15k) would require such payments to be matched by the 
District of Columbia. It is pointed out, however, that the District 
of Columbia Nonresident Tuition Act, approved September 8, 1960, 
74 Stat. 853, contemplates that the expenses of attendance in the Dis- 
trict public schools of nonresidents are to be borne by them rather 
than by the Government of the District of Columbia. 

The Acting President requests our decision on two questions, 
namely, (1) as to whether Federal funds appropriated for the conduct 
of the apprenticeship program in the District of Columbia are avail- 
able for the payment of the tuition of nonresident apprentices at- 
tending the public schools of the District of Columbia, as required 
by the Nonresident Tuition Act, and (2) whether District of Columbia 
funds appropriated to match the Federal funds required for such 
program also are available for the payment of such tuition, in the 
light of the clear language and the legislative history of the District 
of Columbia Nonresident Tuition Act. ‘ 

The first question presented is not properly for answering categori- 
cally by our Office at this time. Funds allotted to the District of 
Columbia from the appropriation made to the Office of Education, 
Department of Health, Education, and Welfare, for cooperation with 
the States and the District of Columbia in the development of voca- 
tional education (Department of Health, Education, and Welfare 
Appropriation Act, 1962, Public Law 87-290, approved September 
22, 1961, 75 Stat. 595), are limited by the provisions of the Smith- 
Hughes Vocational Education Act, as amended, to specified items of 
expenditure for the accomplishment of State and District of Columbia 
authorized plans for training programs for apprentices approved in 
advance by that Department. See 20 U.S.C. 15j and 18. 

Since this appropriation is under the administrative control of the 
Department of Health, Education, and Welfare, questions involving 
the availability of funds allotted thereunder to the District of Colum- 
bia for particular items of expenditure are in the first instance for 
consideration by that Department. 
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If the Department of Health, Education, and Welfare should de- 
termine that the funds are available for tuition payments of non- 
resident apprentices in the District of Columbia after considering our 
answer herein to your second question and you still have doubt as to 
the propriety of such determination, you may present the matter here 
for further consideration. 

Regarding the second question, the District of Columbia Appropria- 
tion Act, 1962, Public Law 87-265, approved September 21, 1961, 75 
Stat. 561, makes an appropriation for “Education * * * $54,016,210 
of which $569,000 shall be for development of vocational education 
in the District of Columbia in accordance with the act of June 8, 
1960 [1936], as amended.” With reference to apprenticeship train- 
ing, the act of May 21, 1946, 60 Stat. 204, established for young people 
in the District of Columbia a program of voluntary apprenticeship, 
under approved apprenticeship agreements providing facilities for 
their training and guidance in the arts and crafts of industry and 
trade, with parallel instruction in related and supplementary educa- 
tion to be furnished by the public schools of the District of Columbia. 

As indicated in the letter of the Acting President of the Board of 
Commissioners, the District of Columbia Nonresident Tuition Act is 
the applicable statute governing the payment of tuition for the in- 
struction of nonresident pupils in the public schools of the District 
of Columbia. This act, by its specific terms, requires payment of 
tuition for all pupils attending the public schools in the District of 
Columbia, with certain exceptions not here material, who do not 
have a parent or legal guardian residing in the District of Columbia. 
In other words, the act limits the furnishing of free education in the 
District of Columbia public schools to those pupils legally resident 
therein or living therein with parents or guardians, and requires the 
payment of tuition as a condition of providing instruction in such 
schools to all nonresident pupils not otherwise expressly excepted. 

There being nothing contained in the District of Columbia Non- 
resident Tuition Act to except nonresident apprentices from the pay- 
ment. of tuition for supplementary education in the District schools, 
and since the appropriation quoted above for vocational education in 
the District of Columbia and its legislative history do not evidence 
a contrary indication, there seems little, if any, room for doubt that 
this appropriation is not properly available for the payment of tuition 
of nonresident apprentices attending public schools. While it is other- 
wise available for matching Federal funds allotted to the District 
of Columbia for apprenticeship programs, the tuition of nonresident 
apprentices attending public schools will have to be paid by such 
apprentices. 

Accordingly, the second question presented is answered in the nega- 
tive. 
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[ B-147050 J 


Pay—Retired—Disability—Members Who Served in Higher Rank 
Than at Retirement—Years of Service v. Percentage of Disability 
Basis 

Members of the uniformed services who, when retired for physical disability 
in an active duty grade lower than a higher grade held in the reserve components, 
elected to receive retired pay under the laws in effect prior to October 1, 1949— 
the effective date of the Career Compensation Act of 1949—are eligible for retired 
pay in the higher grade on the basis of years of service under the Tracy, Lowell 
and Budd decisions ‘(136 Ct. Cl. 211; 141 id. 111; id. 123), the effect of section 
411 of the act which gives members retired for disability prior to October 1, 
1949, the right to qualify for disability retirement under Title IV of the act, 
being to give the members a further election to have their pay computed on 
either a years of service or a percentage of disability basis as provided in section 
402(d) of the act. 


Military Personnel—Record Correction—Retired Pay Election 


A member of the uniformed services whose military records showing retirement 
for disability prior to October 1, 1949—the effective date of the Career Com- 
pensation Act of 1949—in an active duty grade less than the member’s permanent 
Reserve grade and an election under section 411° of the act to receive retired 
pay on the basis of the laws in effect prior to October 1, 1949, were corrected to 
show that a timely election was made to receive retired pay in the higher Reserve 
grade based on years of service is entitled to receive an adjustment of disability 
retired pay based on years of service in the higher grade, the effect of section 
411 of the act, which gives members retired for disability prior to October 1, 
1949, the right to elect to qualify for disability retirement under Title IV of 
the act, being to give the members a further election to have their retired pay 
computed on either years of service or on a percentage of disability as provided 
in section 402(d) of the act. 


To Captain S. Norton, Department of the Army, October 23, 1961: 

Your letter dated July 28, 1961, requested an advance decision con- 
cerning the validity of the payment proposed on a voucher totaling 
$10,696.37, forwarded with your letter, representing an adjustment 
of retired pay for the period October 1, 1949, through July 31, 1961, 
as a result of correction of the records in the case of Major Mitchell 
Bodner, 0223353. Your request was forwarded here by the Office of 
the Chief of Finance, Department of the Army, by first endorsement 
dated August 21, 1961, under D.O. No. 598 allocated by the Depart- 
ment of Defense Pay and Allowance Committee. 

You say that Major Bodner was placed on the retired list May 31, 
1949, by reason of physical disability, under the provisions of the act 
of June 30, 1941, 55 Stat. 394, 10 U.S. Code 656 (1946 Ed.), in the 
grade of master sergeant, the grade in which he was serving on 
active duty. He was concurrently advanced on the retired list to the 
grade of major under the provisions of section 203(e) of the act of 
June 29, 1948, 62 Stat. 1086, 10 U.S.C. 1004 (1952 Ed.). Major 
Bodner had completed 27 years 10 months and 7 days of active service 
and 27 years 10 months and 18 days’ service for basic pay purposes. 
At the time of his retirement he held a permanent reserve appointment 
in the grade of lieutenant colonel. 
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You report that the case of Major Bodner was reviewed under the 
provisions of section 411 of the Career Compensation Act of 1949, 
63 Stat. 823, 37 U.S.C. 281 (1952 Ed.), and his disability rating was 
determined to be 40 percent. He was advised of his right to elect 
retired pay under the provisions of section 411 and he elected to 
continue to receive retired pay under the laws in effect prior to October 
1, 1949. 

You also say that in ‘an application for review of his case by the 
Army Board for Correction of Military Records, Major Bodner re- 
quested that he be granted retired pay based on his reserve grade of 
lieutenant colonel. On May 10, 1961, the Under Secretary of the Army 
issued the following directive— 

That all of the Department of the Army records of Mitchell Bodner be cor- 
rected to show that he was timely advised of his entitlement to receive disability 
retirement pay computed on the basis of his Reserve grade of lieutenant colonel 
and that he timely elected under the provisions of Section 411, Public Law 351, 
8ist Congress, to receive retirement pay under such law in the amount most 
advantageous to him. 

As you say, the apparent intent of the correction of the record was to 
provide for retired pay based on the pay of the grade of lieutenant 
colonel multiplied by 214 percent for each year of active service, since 
the extent of his disability was determined to be only 40 percent. You 
have expressed doubt as to whether Major Bodner may be allowed re- 
tired pay in the higher grade based on years of service and from your 
discussion of his rights under section 411, it appears that you are under 
the impression that he could elect to receive retired pay computed on 
a years of service basis only under section 511 of the 1949 act, 37 U.S.C. 
311, or on the percentage of his disability basis under section 402(d), 
37 U.S.C. 272(d) (1952 Ed.). 

Under the provisions of 10 U.S.C. 1552, the Secretary of a military 
department is authorized to correct any military record of that depart- 
ment when he considers it necessary to correct an error or remove an 
injustice. Such a correction authorized by the statute is final and 
conclusive on all officers of the United States except when procured by 
fraud. A member is entitled contemporaneously with a record change 
to all pay which would otherwise have become due under applicable 
provisions of law on the basis of the facts reflected in the record as 
corrected in his case. Consequently, Major Bodner must be deemed to 
be legally entitled to receive retirement pay computed on a basis which 
would be most advantageous to him. 

Under section 411 of the Career Compensation Act of 1949, a mem- 
ber retired because of physical disability prior to the effective date of 
the act had the right to elect within 5 years from the date of the act 
(A) to qualify for disability retirement pay under Title IV of the act 
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or (B) to receive retired pay or retirement pay computed by one of the 
two methods contained in section 511 of the act. 

Under section 402(d) a member of the uniformed services is entitled 
to receive disability retirement pay computed at his election by multi- 
plying an amount equal to the monthly basic pay of the rank, grade, 
or rating held by him at the time of retirement by (1) the number of 
years of active service multiplied by 214 percent or (2) the percentage 
of his physical disability at the time of retirement. Thus, section 411, 
giving those members who had retired for disability prior to the date 
of the act the right to elect to qualify for disability retirement under 
Title IV of the act, had the effect of giving them the further election 
to have their retired pay computed on either a years of service or a per- 
centage of disability basis as provided in section 402(d). 

The Court of Claims has determined that under section 402(d) a 
member is entitled to have his retired pay computed on the basis of 
the “permanent rank” held by him at the time of retirement whether 
or not he ever served on active duty in that rank. See 7’racy v. United 
States, 136 Ct. Cl. 211; Lowell v. United States, 141 Ct. Cl. 111, and 
Budd v. United States, 141 Ct. Cl. 123. Since Major Bodner held a 
permanent reserve appointment in the grade of lieutenant colonel at 
the time of his retirement for disability and an election to receive dis- 
ability retired pay based on a years of service computation in that 
grade would result in a retired pay rate most advantageous to him, the 
voucher, which is enclosed, may be paid, if otherwise correct. 


[ B-147365 


Welfare and Recreation Facilities—Civilian Personnel—Authority 


Although the authority for furnishing housing and recreational equipment for 
employees of the International Boundary and Water Commission projects in 
isolated areas contained in section 102 of the American-Mexican Treaty Act 
of 1950, 22 U.S.C. 277d-2, does not specifically mention families or children of 
employees, the legislative history of the act indicates that the housing and 
other facilities provided for the employees were to be used or made available 
to the families of the employees; therefore, the purchase of children’s recrea- 
tional equipment for the use of the families of the employees living in Govern- 
ment-owned housing facilities is proper under section 102 of the act. 


Welfare and Recreation Facilities—Civilian Personnel—Cost 
Recovery 


Although the questions of whether equitable charges must be made for recrea- 
tional facilities and equipment furnished employees of the International Bound- 
ary and Water Commission under section 102 of the American-Mexican Treaty 
Act ef 1950, 22 U.S.C. 277d-2, and whether such charges should partially or 
completely amortize the costs are matters within the discretion of the United 
States Commissioner when equipment or facilities are furnished employees who 
in other circumstances normally would be expected to furnish such items at 
personal expense, a charge should be made to defray the cost or reasonable 
rental value of the equipment ; however, on the assumption that any playground 
equipment furnished will be available to all children, as in a municipal park 
which is open to the public without charge, the act does not require recovery 
of the cost of such equipment from the employees. 
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To the Commissioner, United States Section, International Bound- 
ary and Water Commission, United States and Mexico, October 24, 
1961: 

Your letter of October 6, 1961, presents several questions concerning 
the purchase of children’s recreational equipment for employees living 
in a Government-owned housing facility (Falcon Village) in connec- 
tion with the operation and maintenance of Falcon Dam on the Rio 
Grande in an isolated area. 

The questions arise under section 102 of the American-Mexican 
Treaty Act of 1950, 64 Stat. 846, 22 U.S.C. 277d-2, which reads as 
follows: 

The United States Commissioner is authorized to construct, equip, and operate 
and maintain all access roads, highways, railways, power lines, buildings, and 
facilities necessary in connection with any such project, and in his discretion to 
provide housing, subsistence, and medical and recreational facilities for the 
officers, agents, and employees of the United States, and/or for the contractors 
and their employees engaged in the construction, operation, and maintenance of 
any such project, and to make equitable charges therefor, or deductions from 
the salaries and wages due employees, or from progress payments due con- 
tractors, upon such terms and conditions as he may determine to be to the best 
interest of the United States, the sums of money so charged and collected or 
deducted to be credited to the appropriation for the project current at the time 
the obligations are incurred. 

-The questions presented for our decision are stated in your letter 
as follows: 

1. Does authorization of recreational facilities for “employees” include the 
authorization of purchase of playground equipment for the children of said 
employees? 

2. Does the provision in the Act “and to make equitable charges therefor” 
imposed the requirement that equitable charges must be made for any facilities 
or equipment furnished? 

3. If charges must be made, does the word “equitable” permit the charges 
to be made merely to defray partially the costs of any facilities or equipment, 
or must the charges be made in a manner to entirely amortize such costs? 

You refer to our decision appearing in 18 Comp. Gen. 147 wherein it 
was held, quoting from the syllabus, that— 

The use of appropriated funds for the furnishing of recreational and enter- 
tainment facilities for Government personnel is unauthorized in the absence of 
specific statutory authority or authority by necessary implication, notwith- 
standing it may be highly desirable to furnish such facilities because of the 
absence thereof otherwise and the location of the work—in this case, a river 
and harbor appropriation project at Midway Island. 

While section 102 does not specifically mention families or children 
of employees, you state it is your view that the term employees as used 
in this section includes, by implication, families of such employees 
inasmuch as it is as essential, in order to carry out the purposes for 
which the funds for Falcon Project are appropriated, in your opinion, 
to provide for the needs of the employees’ families as well as it is for 
the needs of the employees themselves. 

In explaining the purpose of section 102, the Acting Secretary of 
State in a letter set forth in Senate Report 2095, 81st Congress, which 
accompanied this legislation, stated, among other things, that “Since 
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most of these projects will be in localities remote from populated areas 
capable of providing for the needs of the employees involved, it is 
necessary to provide housing and other facilities for these employees 
at the site of the work.” 

In the light of this explanation and the broad authority contained 
in section 102 we believe there is ample support for the view that the 
housing and other facilities provided for employees were intended also 
to be occupied or made available to the families of such employees. 
Consequently, we agree with your views in this matter and your first 
question, therefore, is answered in the affirmative. 

The two remaining questions appear to involve matters entirely 
within your jurisdiction since the above-quoted section 102 provides 
in your discretion for the furnishing of recreational facilities and 
the making of equitable charges therefor. It would be our view, how- 
ever, that whenever equipment or facilities are furnished employees 
who in other circumstances normally would be expected to furnish such 
equipment or facilities at personal expense a charge should be made 
therefor which would represent the cost or reasonable rental value 
thereof. On the other hand, with specific reference to playground 
equipment and on the assumption that it will be available to all chil- 
dren, such as equipment placed in a park by a municipality which 
is open to the public without charge, we do not believe that you are 
required by law to recover the cost of such equipment from the 
employees. 


[ B-144484 ] 


Transportation—Rates—Exclusive Use of Vehicle—Loaded to 
Capacity 


A truck which when loaded with four generators and engines being shipped under 
a Government bill of lading pursuant to a request by the Government for ex- 
clusive use of the vehicle does not have space for any additional generators, 
even though additional freight in smaller units might possibly be loaded in the 
trailer, is regarded as loaded to capacity under the rule in Curtis Lighting, Inc. 
v. Mid-States Freight Lines, Inc., 303 1.C.C. 576, in which the Interstate Com- 
merce Commission held that once a vehicle is loaded to capacity a shipper does 
not derive any benefit from exclusive use of the vehicle, which is a service designed 
to accord truckload service to less than truckload shipments; therefore, not- 
withstanding that exclusive use was requested and the shipping documents were 
annotated in compliance with the tariff requirement, exclusive-use service was 
not performed and the overcharges based on exclusive use are for recovery from 
the carrier. 


To the Carolina Freight Carriers Corporation, October 27, 1961: 

In your letter of March 20, 1961, you request review of the audit 
action taken by our Transportation Division in connection with your 
claim 060-1270, your Pro. 967819, for the transportation of four gen- 
erators and engines combined, mounted on trailers, loose, weighing 
12,760 pounds, from Washington, D.C., to Patrick Air Force Base, 


Florida, under Government bill of lading No. N-34068728, dated 
October 23, 1959. 
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For this service you originally claimed and were paid $634.50, the 
minimum charges set forth in the applicable tariff for exclusive use of 
vehicle service. This charge is computed on the basis of the class 
100 rate of $4.23 per 100 pounds on a minimum weight of 15,000 
pounds. On audit of the payment voucher in our Office the applicable 
charges were determined to be $456, computed at the class 45 truck- 
load rate of $1.90 per 100 pounds and a minimum truckload weight of 
24,000 pounds. This action was taken for the reason that the De- 
partment of the Navy reported, in a letter dated August 10, 1960, a 
copy of which was furnished to you, that : “Vehicle was loaded to full 
visible capacity,” and the Interstate Commerce Commission held, in 
Curtis Lighting, Inc. v. Mid-States Freight Lines, Inc., 303 I.C.C. 
576, that once a vehicle is loaded to capacity a shipper derives no 
benefit from exclusive-use service—which is designed to accord truck- 
load service to less-than-truckload shipments—and, therefore, charges 
for exclusive use of vehicle service are not applicable. A statement 
of overcharge, GAO Form 1003, was issued for the amount of $178.50. 

By letter of November 16, 1960, file claim 060-1270, Pro. 967819, 
addressed to the Comptroller General of the United States, you re- 
quested a review of the statement of overcharge. However, since no 
“settlement” action had been taken within the meaning of section 
55.2, Title 4 of the Code of Federal Regulations, 1960 Supplement, 
concerning review by the Comptroller General, your letter was re- 
ferred to our Transportation Division for handling as a protest to our 
audit action under section 53.2, Title 4 of the Code of Federal Regula- 
tions, 1960 Supplement. On such consideration by our Transporta- 
tion Division the audit action was sustained, again referring to the 
Curtis Lighting decision, supra, and distinguishing it from the decision 
of the United States Supreme Court in 7./.M.£., Inc. v. United States, 
359 U.S. 464. In your letter of March 20 you again request review 
by the Comptroller of that audit action. Although review by the 
Comptroller General of audit actions is not provided for in the regu- 
lations of the General Accounting Office, published in Title 4 of the 
Code of Federal Regulations, subchapter D, parts 51 through 55, your 
request of March 20, under the circumstances of the present case, will 
be considered on its merits. 

In reply to your letter of January 16, 1961, requesting the dimen- 
sions of the four units transported, you were furnished with a copy 
of a letter from the U.S. Naval Research Laboratory dated February 
28, 1961, which reads as follows: 


1. One (1) 35 foot trailer was ordered and furnished by the carrier. 
2. The cubical dimensions of each of the four (4) generators is 92’’ x 72’’ x 65’’. 


The accompanying letter of March 14, 1961, from our Office stated, 
in part, that: “It is evident from these dimensions that no more of 
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the same commodity could have been loaded on the 35-foot trailer 
furnished.” In your request for review, you state: 


We whole heartedly disagree. A voluminous amount of small freight could 
be loaded in a space 4.8 inches long, 6 ft. wide, and 6 ft. high, shipment in our 
Pro. 967819 covered by Government Bill of Lading N 34068728, 4 generators 
weighing 12,760 lbs., measuring 92’’ x 72’’ x 65’’, so the measurements are not 
ours, but the Governments. 


No information is of record here as to the width of the 35-foot truck 
furnished by you for the transportation. However, considering that 
the articles shipped were 92 inches (7’8’’) long, and mounted on 
trailers, loose, and the usual width of the interior of such a truck, it 
seems apparent that the generators and engines combined could not 
have been loaded across the width of the truck nor in tiers but neces- 
sarily would have to be loaded end to end in the length of the truck. 
Also, the four generators loaded end to end, without allowing for the 
space necessary for the chocking or bracing, if any, would take 30’8”’ 
of the 35-foot truck. Thus, it seems evident that no more of such 
generators could be loaded in the truck. 

The carrier in the Curtis Lighting case, 303 I.C.C. 576, after point- 
ing out that the definition in the tariff there involved of the words 
“louded to capacity” referred to “that quantity of freight, which 
in the imanner loaded so fills a standard truck that no more of the 
shipment in the form tendered can be loaded on the truck” maintained 
that possibly it could have loaded other freight in the vehicle. The 
Commission, on such point, made the following ruling “it is undue 
speculation and not in keeping with normal truckload operating prac- 
tices to suggest that additional freight in smaller units might possibly 
have been loaded into the trailer.” It went on to state, “Once a vehicle 
is loaded to capacity a shipper derives no benefit from exclusive use 
which is designed to accord truckload service to less than truckload 
shipments.” 

We conclude that the assailed charges (exclusive use charges) on the described 
shipment were inapplicable, and that the applicable charges were those stated 


in the paragraph next above (truckload charges). (303 I.C.C. 578) [Italics 
and parenthetical words supplied.] 


The definition used by the Commission as to the term “loaded to 
capacity” is similar to that used in tariffs published by various regional 
motor carrier associations and seems generally to be that used and 
accepted in the transportation industry. Also, it is noted that item 
7025 B in Supplement 167 to Southern Motor Carriers Rate Confer- 
ence, Agent’s Tariff No. 504, MF-ICC No. 614, the tariff here involved, 
while apparently limited by notes C and D to certain carriers parties 
to the tariff other than your corporation, defines the term “Loaded 
to Capacity” or “Capacity Load” as 

(3) The terms “Loaded to Capacity” or “Capacity Load” refer to the extent 


to which a vehicle ix loaded with freight, each term meaning that quantity of 
freight, which, when loaded in or on a vehicle weighs not less: than the volume 
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minimum weight applicable to a shipment of such freight, or that quantity of 
freight which, in the manner loaded, so fills a vehicle that no more of the 
shipment in the shipping form tendered can be loaded in or on the vehicle. 
[Italics supplied.] 


Consequently, it appears that here, as in the Curtis Lighting case, 
303 I.C.C. 576, at 578, it is immaterial whether additional freight in 
smaller units might possibly have been loaded into the trailer. In 
cases of truckload shipments it seems to be assumed that the carrier 
will route the vehicle directly through to destination without stops 
to shift or add freight, as might well be the case if the shipment were 
less-than-truckload and exclusive use was not requested. The holding 
of the Commission in the Curtis Lighting case, supra, appears appli- 
cable to the facts in the present case, and even though exclusive use 
of the vehicle was requested by the administrative office, and the 
shipping documents were annotated in substantial compliance with 
the tariff requirements, exclusive-use service was not performed since 
the vehicle was loaded to capacity. Consequently, premium charges 
for exclusive use are not applicable. 
In addition you state: 


We are in a much more advantageous position to determine whether or not a 
unit is loaded to full visible capacity, and Mr. Cooper’s reference to “no more 
of the same commodity shipped could have been loaded” is presumption, unsup- 
ported by the information he allowed us. 


However, the administrative office reported that the vehicle was loaded 
to full capacity, and the dimensions of the articles, as also reported, 
tend as shown above to support that report. In any case involving a 
dispute over questions of fact between the administrative office and 
the claimant, it is the rule of the accounting officers of the Government 
to accept the statement of facts furnished by the administrative office, 
in the absence of evidence clearly requiring a contrary conclusion. 
36 Comp. Gen. 529, 530. Such evidence has not been furnished in 
this case. 

Accordingly, the statement of overcharge and the rejection by our 
Transportation Division of your protest are sustained. The amount 
of the overcharge should be refunded promptly to avoid collection 
by other means. 


[ B-146597 J 


Pay—Courts-Martial Sentences—Forfeitures—Government’s Fail- 
ure To Make Deductions—Debt Status 


In view of the distinction between administratively ascertained debts of en- 
listed members of the uniformed services and debts arising out of court-martial 
forfeiture made in the debt collection and remission statute which originated 
in the act of May 22, 1928, and is now codified in 10 U.S.C. 4837(d) ; id. 6161(d) 
and id. 9837(d), a debt resulting from the failure of the Government to deduct 
the amount of a court-martial forfeiture from an enlisted member’s pay may not 
be regarded as an administratively ascertained debt within the meaning of the 
1928 act or the superseding provisions in Title 10 of the U.S. Code; therefore, 
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collection may be effected either for failure to deduct for the court-martial 
forfeiture or for an erroneous payment of basic pay for the period of the court- 
martial sentence. 


Pay—Courts-Martial Sentences—Forfeitures—Government’s Fail- 
ure To Make Deductions—Remission Authority 

The failure of the Government to collect from an enlisted member of the uni- 
formed services a court-martial forfeiture during the period of the sentence 
does not give rise to an administratively ascertained debt which may be can- 
celed or remitted under 10 U.S.C. 4837(d) ; id. 6161(d) and id. 9837(d), even 
though the uncollected forfeiture is considered as an erroneous payment of basic 
pay, such debt remission authority not extending to a remission of a punish- 
ment adjudged by ‘court-martial; however, where a forfeiture may not be ex- 
tended beyond the period fixed in the sentence, there is no unexecuted forfeiture 
which may be remitted so that all that remains due from the member is the 
amount of the forfeiture that must be transferred for the support of the Soldiers’ 
Home under 24 U.S.C, 44. 


Pay—Courts-Martial Sentences—Forfeitures—Government’s Fail- 
ure To Make Deductions—Collection 


While an uncollected court-martial forfeiture is not an administratively ascer- 
tained debt, under the military debt remission provisions in 10 U.S.C. 4837(d) ; 
id. 6161(d) ; id. 9837(d), the failure to reduce the enlisted member’s pay as re- 
quired by the court-martial sentence results in an erroneous payment and where 
the court-martial sentence is not timely remitted under 10 U.S.C. 874(a), and the 
member’s pay account is not timely reduced, the resulting indebtedness may be 
involuntarily collected in monthly installments under authority of the act of 
July 15, 1954, 5 U.S.C. 46(d), governing collection of erroneous payments from 
enlisted members. 


To the Secretary of Defense, October 27, 1961: 

Reference is made to letter of August 3, 1961, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision on three 
questions arising out of failure (because of an administrative error) 
to charge against an enlisted man’s pay account a court-martial for- 
feiture of $60 per month for 6 months. 

The questions for decision are set forth and discussed in Committee 
Action No. 288 of the Military Pay and Allowance Committee, De- 
partment of Defense, where it is indicated that the questions involve 
a situation in which failure to collect a forfeiture is discovered sub- 
sequent to the full accrual of the forfeiture and a charge is then en- 
tered against the enlisted man’s pay account. Notice of Exception 
issued by the General Accounting Office requested collection of the 
forfeiture rather than collection of the erroneous payment of basic 
pay. 

Question 1. 


1. Is the member indebted to the Government for an erroneous payment of 
basic pay for the period covered by the sentence imposed by the court-martial, 
or should the collection be effected for failure to deduct for a court-martial 
forfeiture? 


Paragraph 126h(2) of the Manual for Courts-Martial, United 
States, 1951, provides, in pertinent part, as follows: 


(2) Forfeiture—A forfeiture is an appropriate punishment for all military 
personnel whatever their rank or status. Unless a total forfeiture is adjudged, 
a sentence to forfeiture deprives the accused of the amount expressly stated in 
the sentence * * * 
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It is stated in the Committee Action that The Judge Advocate 
General of the Army has rendered an opinion to the effect that, “if 
for any reason the member was paid the amount equal to the for- 
feiture or any part thereof during the period prescribed by the sen- 
tence, it would be an overpayment to him in that amount” and “that 
the member’s request for remission of the court-martial forfeiture 
which remained uncollected should be considered as a normal request 
for remission and cancellation of an indebtedness.” 

The Committee Action further states that the opinion of The 
Judge Advocate General of the Army that, if a deduction is not 
effected for a court-martial forfeiture, the member is overpaid basic 
pay rather than indebted for a failure to deduct for the forfeiture 
appears to be consistent with the previous decisions of the Comptroller 
General. It is stated that doubt exists due to the fact that, if the 
Secretary concerned should favorably consider a request for remission 
and cancellation of an indebtedness resulting from the administrative 
failure to promptly collect a court-martial forfeiture, it would have 
the effect. of reducing or even eliminating all or a part of the judicial 
punishment ordered by the court. Also it is stated that in the Army 
and Air Force the service member concerned may remain liable under 
24 U.S.C. 44 to the Soldiers’ Home on account of the forfeiture and, 
in effect, the Government would have to pay the amount of the for- 
feiture to the Soldiers’ Home even though the member’s indebtedness 
was remitted or canceled. 

The remission provisions of law now codified in 10 U.S.C. 4837(d), 
6161, and 9837(d) originated in the act of May 22, 1928, 45 Stat. 699, 
10 U.S.C. 875a (1952 Ed.), which authorized the Secretary of War 
to collect any administratively ascertained indebtedness to the United 
States from the pay of an enlisted man of the Army, provided the 
collection of such indebtedness would not reduce the pay received for 
any month by the enlisted man to less than one-third of his pay even 
where part of his pay was forfeited by court-martial sentence or was 
otherwise legally withheld, and upon honorable discharge from the 
service to remit and cancel any such administratively ascertained debt 
incurred during that enlistment and remaining unpaid at the time of 
discharge. The 1928 act was amended by the act of June 26, 1934, 
48 Stat. 1222, to authorize the Secretary to remit or cancel any part 
of an administratively ascertained indebtedness of an enlisted man 
“remaining unpaid either on honorable discharge * * * or prior 
thereto when in his opinion the interests of the Government are best 
served by such action.” 

Prior to the promulgation of the Manual for Courts-Martial, United 
States, 1951, an accrued court-martial forfeiture was regarded as an 
indebtedness to the United States. See Executive Order No. 3864, 
June 11, 1923; Appendix 9, Manual for Courts-Martial, United States 
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Army, 1928; 36 Comp. Gen. 79 and cases there cited. It is noted that 
the 1928 act referred to an administratively ascertained debt as some- 
thing different from a debt arising out of a court-martial forfeiture, 
since the act limited the total amount that could be withheld for any 
month from the soldier on account of court-martial forfeitures and 
administratively ascertained debts. Also see Article of War 50, 10 
U.S.C. 1521 (1940 Ed.) and Article 74, Uniform Code of Military 
Justice, 10 U.S.C. 874, concerning the remission by competent military 
authority of uncollected forfeitures. 

While we have held that under the 1951 Courts-Martial Manual 
a court-martial forfeiture constitutes a loss of entitlement to pay, 
we do not believe that the amount of the court-martial forfeiture or 
the amount which erroneously was not deducted from the enlisted 
member’s pay is an administratively ascertained debt within the mean- 
ing of the 1928 act or of the superseding provisions of Title 10, U.S. 
Code. As indicated above, separate provision has been made for the 
remission of court-martial forfeitures by Article of War 50 and 
Article 74, Uniform Code of Military Justice. 

Your first question is answered by saying that collection may be 
effected either for failure to deduct for a court-martial forfeiture or 
for an erroneous payment of basic pay for the period covered by the 
sentence. 

Question 2. 

2. If it is determined that the member's indebtedness is in the form of an 
erroneous payment of basic pay for the period covered by the sentence, may 
this type of indebtedness be considered for remission and cancellation by the 
oa concerned under the provisions of 10 U.S.C. 4837(d), 9837(d) and 

As indicated above, the provisions of law now codified in Title 10 
as subsections (d) of sections 4837 and 9837 and section 6161 origi- 
nated in the act of May 22, 1928, which granted to the Secretary of 
War authority to cancel or remit upon his honorable discharge from 
the service any administratively ascertained indebtedness incurred 
during a member’s current enlistment and remaining unpaid at the 
time of his discharge. However, the cited statutes do not grant to the 
Secretary concerned the authority to remit the “punishment” (de- 
priving the accused of the amount expressly stated in the sentence) 
as adjudged by the court-martial, provision therefor having been made 
in the Articles of War and the Uniform Code of Military Justice. 
Since a forfeiture may not be extended beyond the forfeiture period 
fixed by the sentence, there would appear to be no unexecuted for- 
feiture remaining in the situation here presented to be remitted by any 
convening authority under the provisions of 10 U.S.C. 874(a). It 
follows that a sum equal to the amount computed in the manner indi- 
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cated in 88 Comp. Gen. 796 remains due from the enlisted man for 
the support of the Soldiers’ Home. See 24 U.S.C. 44. For the rea- 
sons stated in the answer to the first question, question 2 is answered 
in the negative. 

Question 3. 


3. In the case where the member does not apply for remission or cancellation 
under the provisions cited above, may the indebtedness be collected in reasonable 
monthly installments as provided by the regulations governing the collection 
of erroneous payments to enlisted members? 


While an uncollected court-martial forfeiture is not an adminis- 
tratively ascertained debt within the meaning of the 1928 act and the 
code provisions derived therefrom, the failure to reduce the member’s 
pay as required by the court-martial sentence does result in an errone- 
ous payment. In our opinion the involuntary collection of such debt 
is authorized by the act of July 15, 1954, 68 Stat. 482, 5 U.S.C. 46d. 
Hence, in any case where a court-martial forfeiture is not timely re- 
mitted under 10 U.S.C. 874(a) and the member’s pay is not timely 
reduced, the indebtedness resulting therefrom may be collected in 
monthly installments as provided for by the regulations governing the 
collection of erroneous payments to enlisted members of the services. 


[ B-147366 J 


Leaves of Absence—Annual—Excess Leave Adjustment—Remov- 
als, Suspensions, Ete. 


An employee who refunded an amount representing overdrawn annual and sick 
leave upon a separation from the service, which was subsequently determined 
to have been unwarranted, is regarded as being in the same category as an 
employee in a nonpay status for annual leave earning purposes so that it is 
within the administrative discretion of the agency either to permit the employee, 
upon restoration to duty, to retain the amount paid for the overdrawn annual 
leave or to refund the payment and carry the excess amount forward as a charge 
against the annual leave earned in the following year; however, as no provi- 
sion is made in the leave regulations for unliquidated advanced sick leave at 
end of a leave year, the administrative office should refund the amount collected 
and adjust the sick leave account of the employee accordingly. 


Compensation—Removals, Suspensions, Ete.—Back Pay—Over- 
time Inclusion 


The method of computing overtime incident to a back pay award due a Post 
Office Department employee, who during a period of illegal separation from the 
service was prevented from performing certain irregularly scheduled overtime, 
on the basis of the average number of overtime hours worked during the same 
period by three Postal employees occupying similar positions is approved. 


Compensation—Removals, Suspensions, Ete.—Deductions From 
Back Pay—Health Insurance—Premiums 


An employee who is enrolled in a health benefits plan prior to separation from 
service and who is restored to duty on ground that removal was illegal is 
entitled under section 10(c) of the Federal Employee Health Benefits Act of 
1959, 5 U.S.C. 3009(c), to have his coverage restored to the same extent as 
though the removal or suspension had not taken place, and, therefore, the em- 
ployee is liable for premiums during period of separation and such amount may 
be deducted from the back pay due the employee. 
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Compensation—Removals, Suspensions, Etc.—Deductions From 
Back Pay—Employment Duty 


Although an employee who appeals a suspension or separation action has a duty 
to mitigate damages by seeking other employment after the suspension or sepa- 
ration action becomes final, during the appeal, hearing and awaiting final de- 
cision the employee will be regarded as having his time taken in an effort to 
secure favorable action, and his failure to seek other employment during such 
time will not constitute grounds for disallowance of back pay on restoration; 
therefore, an employee who is ordered restored to duty following an illegal sus- 
pension, but the agency appeals the order, is not precluded from receiving back 
pay for failure to seek other employment during the period of the appeal. 


To LeRoy P. Afdem, Post Office Department, October 27, 1961: 


Your letter of October 6, 1961, with enclosures, your reference 
AIR :IPA :Lo, requests our decision whether you may certify for pay- 
ment the voucher therewith transmitted for $4,975.13, covering back 
pay due Mr. George Abraham because of an illegal separation for the 
period October 2, 1960, to August 18, 1961, as an employee of the Post 
Office Department. 

You say that the gross amount due as back pay was computed at 
PFS-~4, step 4, $4,825 per annum since Mr. Abraham received his pre- 
vious step increase to PFS-4, step 3 on October 3, 1959, and was due 
a step increase to step 4 on October 1, 1960, the effective date of 
his removal. At the time of his separation, Mr. Abraham was in- 
debted for one hour of annual leave and 88 hours of sick leave. He 
refunded to the Government at the time of his separation $172.79 
for the advanced leave. In computing the back pay due you say that 
since overtime in the Post Office Department is not regularly sched- 
uled, the 61 hours shown on the voucher have been determined by 
using the average number of hours overtime worked by three other 
employees who occupied similar positions during the Christmas period 
of 1960. Also, that since Mr. Abraham was enrolled under the Federal 
Employees Health Benefits Act, enrollment code 321, $1.61 per pay 
period at the time of separation, a deduction has been made for 
health benefits. The information furnished shows that Mr. Abraham 
had no outside earnings to be deducted from his back pay and that 
he received no unemployment compensation. Mr. Abraham has fur- 
nished a statement as follows: 


Attempts were made to seek employment only if I did not get my job back and 
they were made mostly verbally. 


I did not accept any position or any jobs during my time off because of my 
case pending. 

In computing the amount due as back pay as shown on the voucher, 
you submit the following questions. 

1. May the $172.79, paid by Mr. Abraham at the time of his sepa- 
ration, representing overdrawn annual and sick leave be refunded to 
him and his leave account adjusted accordingly ? 

2. In computing the back pay should the overtime be included even 
though it was not regularly scheduled ? 


ramen 
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3. Were deductions, from the amount found due, required under 
the Federal Empioyees Health Benefits Act? 

4. Since Mr. Abraham did not make an effort to obtain employ- 
ment during his period of separation would he be entitled to back pay ? 

Concerning overdrawn annual leave, section 30.301 of the Federal 
Personnel Manual, page Z1-354.01 provides in part as follows: 


Sec. 30.301 Overdrawn annual leave. Whenever, at the end of the leave 
year, reductions in annual leave accruals under section 30.204 result in a final 
debit in the annual leave account, the excess may be carried forward for charge 
against leave earned in the following leave year, or, in the discretion of the 
employing agency, the employee may be required to refund the amount paid him 
for the period of such excess. * * * 


Section 30.204 of the Federal Personnel Manual, page Z1-354, pertains 
to the reduction of annual leave of an employee in a nonpay status. 
A person thus restored after an appeal to the Civil Service Commis- 
sion would be in the same category as a person in a nonpay status so 
far as earning leave is concerned. Since Mr. Abraham was prevented 
from earning annual leave during the balance of the leave year 1960 
after his being separated effective October 1, 1960, it is within adminis- 
trative discretion either to require him to refund the amount paid to 
him for the period of such excess annual leave or to carry the excess 
amount forward for charge against leave earned in the following leave 
year. Concerning advanced sick leave, section 204(c) of the Federal 
Personnel Manual, page Z1-350, authorizes the advancement of not 
to exceed 30 days in cases of serious disability or ailments and 
when required by the exigencies of the situation. Since an employee 
may be authorized advanced sick leave and since the Manual is silent 
as to overdrawn sick leave at the end of the leave year, we would not 
object to your refunding the amount collected from Mr. Abraham for 
excess sick leave at the time of his separation and adjusting his sick 
leave account accordingly. 

Your first question is answered accordingly. 

We concur in the proposed method of computing the employee's 
compensation during the period of his removal by including the 
average number of hours overtime worked by three other employees 
who occupied similar positions during the Christmas period of 1960. 

Your second question is answered in the affirmative. 

Concerning deductions of premiums for health benefits from back 
pay due because of an illegal separation, section 10(c) of the Federal 
Employees Health Benefits Act of 1959, Public Law 86-382, 73 Stat. 
715, 5 U.S. Code 3009 (c), provides as follows: 


(c) Any employee enrolled in a plan under this Act who is removed or sus- 
pended without pay and later reinstated or restored to duty on the ground that 
such removal or suspension was unjustified or unwarranted shall not be de- 
prived of coverage or benefits for the interim but shall have his coverage 
restored to the same extent and effect as though such removal or suspension had 
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uot taken place, and appropriate adjustments shall be made in premiums, sub- 
scription charges, contributions, and claims. 

Under the above-quoted statute, any employee who is enrolled in a 
health benefits plan and is restored to duty on the grounds that such 
removal was unjustified or unwarranted would be liable for the 
premiums for the period of such separation. 

Your third question is answered in the affirmative. 

You have doubt concerning the payment of back pay in Mr. 
Abraham’s case in view of the court’s holding in Edward Schwartz v. 
United States, 149 Ct. Cl. 145. The court held in essence that the 
plaintiff had reasonable grounds for not making an effort to secure 
other employment during his period of suspension (as distinguished 
from the period of removal) when he was preparing for the hearing 
before the Security Hearing Board (which recommended the em- 
ployee’s removal) and while awaiting the Board's decision since 
his time was undoubtedly taken up in the effort to secure favorable 
action on the appeal of his suspension. However, as to the period 
after the separation of the employee became final the court went 
on to hold that the employee should have attempted to mitigate 
the damages and his failure to do so constituted grounds for not 
allowing back pay during such period. We do not feel that that 
part of the decision in the Schwartz case concerning the period after 
separation would be applicable to all the facts in this particular case. 
The employee after his hearing was ordered restored to duty by the 
Civil Service Regional Office, but the agency appealed such order to 
the Commission’s Board of Appeals in Washington, whereas in the 
Schwartz case, the employee, after his hearing by the Security Board, 
was finally separated from the service. Also, we feel that the period 
between the separation, the hearing, and awaiting final decision of 
the Civil Service Commission falls within the rule in the Schwartz 
case regarding the suspension period. Therefore, the claim for back 
pay is for allowance. 

The fourth question is answered in the affirmative. 

Action on the voucher, which, together with related papers, is 
returned, may be taken in accordance with the foregoing answers. 


[ B-147063 J 


Insane and Incompetents—Guardians and Committees—Service- 
man’s Pay, Allowances, Etc.—Bond Requirement 


A “suitable bond” which persons receiving payments on behalf of incompetent 
members of the uniformed services are required to furnish under the act of 
June 21, 1950, as amended, 37 U.S.C. 353, when the payments may be expected 
to exceed $1,000, is one which is sufficient in amount for the protection of the 
incompetent member against improper action by the trustee in connection with 
the funds; therefore, a $1,000 bond furnished by the wife of an incompetent 
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member who by reason of a record correction action is to receive retroactive 
retired pay aggregating $22,066, is not a suitable bond to satisfy the requirements 
of 37 U.S.C. 353. 


Insane and Incompetents—Guardians and Committees—Service- 
man’s Pay, Allowances, Ete.—Amount Limitation 


In view of the absence of any limitation on the maximum amvuunt that may be 
paid to a trustee on behalf of an incompetent member of the uniformed services 
under the act of June 21, 1950, as amended, 37 U.S.C. 353, and evidence of a 
Congressional intent that the act should apply where substantial amounts would 
be payable to the member’subject to the requirement that a suitable bond be 
furnished when the amount may be expected to exceed $1,000, the law is for 
application in any «ppropriate case regardless of the amount of the payment 
to be made to the trustee. 


oo J. J. Vanya, Department of the Air Force, October 30, 
By letter of September 26, 1961, the Deputy Director of Accounting 
and Finance, United States Air Force, forwarded your letter of 
August 25, 1961, requesting an advance decision as to the propriety 
of making payment of active duty pay and allowances and retroactive 
retired pay, aggregating $22,066, on a voucher stated in favor of Mrs. 
Mary E. G. Lynn, designated trustee of Lieutenant Colonel Lloyd 
L. L. Lynn, AO 402328, a mentally incompetent retired officer. Your 
request was assigned Air Force Request No. DO-AF-609 by the De- 
partment of Defense Military Pay and Allowance Committee. 

It is shown in your letter and the papers accompanying the voucher 
that under the authority of 10 U.S.C. 1552 the military records of 
Lieutenant Colonel Lynn were corrected to show,that he was not 
released from active duty on January 16, 1953, but that he remained 
on active duty until January 31, 1953, on which date his name was 
placed on the permanent disability retired list with entitlement to 
disability pay effective February 1, 1953. His military records were 
corrected to also show that he was not discharged from his Reserve 
commission on January 12, 1955, but that he was transferred to the 
Retired Reserve effective February 1, 1953. A determination was 
therefore made by your Department that there is due the member 
active duty pay and allowances ($299.51) as a major for the period 
January 17 to 31, 1953, and retroactive retired pay ($21,766.49), based 
on his grade of lieutenant colonel, Air Force Reserve, for the period 
February 1, 1953, to April 30, 1961. It is further shown that Mrs. 
Mary E. G. Lynn, the member’s wife, who was designated as trustee 
and bonded for $1,000 under the act of June 21, 1950, 64 Stat. 249, 
37 U.S.C, 351-354, and paragraph 40970, Air Force Manual 177-105, 
has been receiving the monthly retired pay of $194.87 ($458.87 less 
Veterans Administration compensation of $264 per month). 

You state that doubt regarding the propriety of the proposed pay- 
ment arises by virtue of the substantial amount thereof in contrast 
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to the amount of the trusteeship bond. In addition, you question 
whether the act of June 21, 1950, contemplated single payments of this 
size to trustees designated under that act. 

Section 3 of the act of June 21, 1950, as amended by the act of 
August 7, 1959, 73 Stat. 297, 37 U.S.C. 353, reads as follows: 

The secretary of the department concerned and the Administrator of Veterans’ 
Affairs shall prescribe such regulations as may be necessary to carry out effec- 
tively the provisions of this Act, including a requirement that such person or 
persons designated to receive payments as provided in section 2 above shall 
furnish satisfactory assurances that amounts received have been and will be 
applied to the use and benefit of the incompetent and, in cases wherein the 
payments may be reasonably expected to exceed $1,000, that a suitable bond 
shall be provided by such person or persons which may be paid for out of sums 
due the incompetent. [Italics supplied.] 

The purpose of the act is to permit the several services to pay 
amounts due incompetent members to a person other than a judicially 
appointed legal representative in order to avoid the expense and 
delay incident to requiring such proceedings where there are furnished 
satisfactory assurances that the amounts received by the designated 
trustee will be applied to the use and benefit of the incompetent. In 
cases where the payments may be expected to exceed $1,000, the act 
requires that the designated trustee shall provide “a suitable bond.” 

As originally introduced the bill (H.R. 5920—81st Congress) which 
became the act of June 21, 1950, did not contain any requirement that 
the trustee furnish a bond. The House Committee on Armed Services 
recommended an amended revision of the bill, which included a pro- 
vision stated to be for the protection of the mental incompetent, 
requiring the trustee to furnish a suitable bond in the prescribed 
cases. See H. Report No. 1877, 81st Congress, on H.R. 5920. It 
is the usual practice in fiduciary cases to require a bond in an amount 
commensurate with the income and size of the estate of the incompe- 
tent, infant, or decedent. See 39 C.J.S., Guardian and Ward, section 
34b; section 9(1), Uniformed Veterans’ Guardianship Act; 33 C.J.S. 
Executors and Administrators, section 67b; 21 Am. Jur., Executors 
and Administrators, section 717; Georgia Code Annotated, Title 108, 
sections 304 and 305. 

That it was the intent of the Congress that the bond required by the 
statute here involved should be commensurate with the amounts to 
be paid is abundantly clear from the legislative history. In the course 
of the hearings on the bill, Mr. Kilday, Chairman of the Subcommittee 
of the Committee on Armed Services, House of Representatives, ob- 
jected to the absence in the bill of a bonding requirement providing 
a means of recovery of the incompetent’s property in the event of 
defalcation by the trustee to whom the services would make payment. 
See pages 4962 and 4963 of the Hearings of that Subcommittee, in 
pertinent part as follows: 
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Mr. Kiipay. Now, of course, in the event that he is discharged or separated, 
I can see why for the convenience and avoiding expense for all concerned that 
the department should have the right to settle up the relatively small amount 
that might be due. But this goes further to provide that retired pay would also 
be so controlled. 

Captain McDILL. That is correct, sir. 

Mr. Kirpay. So that it could continue on over a period of many years. 

Captain McDitt. A life time of the incompetent. 

Mr. Kiipay. And could apply to a person drawing a rather large retired pay? 

Captain McDirt. That is correct, sir. 

Mr. Kiipay. And the Secretary could determine that being incompetent, that 
it is going to be paid to the wife, child, or whatever they designate as coming 
within this definition. Why should we go so far as to provide for a situation 
that might go over a long period of time and amount to a great deal of money 
when the recipient receives it to be applied to the use and benefit of the person 
but is not subject to bond to see that that is carried out? Aren’t we getting 
into a rather dangerous territory? 

Captain McDIL.. I do not believe so, sir. The Secretary’s determination, as is 
visualized here, would be an attempt to substitute for the incompetent’s intellect ; 
to determine what he would have done had he not been incompetent. 

Mr. Kixpay. And he has done it in all good faith, the Secretary has, and he 
has designated the person that he is convinced would use the funds for the use 
and benefit of the incompetent, but it develops that the person so designated 
does not use it but defaults. There is no bond or any recourse then for the 
incompetent. 

Captain McDiLv. If the Secretary prescribed no bonding requirements, that 
would be the case, sir. 

Mr. Kuirpay. I am conscious of this because when I was prosecuting I sent a 
man to the penitentiary for exactly this, with reference to several incompetents 
of the First World War. He had been designated guardian for them by a local 
court and he was under bond. We were able to collect back for the incompetent 
to the extent of the bond, whereas, had this situation existed, there would have 
been no recourse for the benefit of the incompetent. 

Captain McDitx. I doubt very much if a parallel case would occur in the 
services since, unless one dependent had several mental incompetents, it would 
be unlikely that one person would be designated as the proper one to receive the 


money. 
Mr. Kirpay. * * * it was of great importance to the incompetent because 


the corpus of the estate had been dissipated and because of the existence of the 
bond * * * we were able to recover for the incompetent. [Italics supplied.] 


It is our view, therefore, that the Congress intended that a “suitable 
bond” shall constitute one which is sufficient in amount for the protec- 
tion of the incompetent against improper action on the part of an 
administratively appointed trustee in connection with funds received 
from the Government for which he is accountable, so that the in- 
competent’s estate can be made whole if the trustee misappropriates 
his funds. Hence, we must conclude that the bond in the amount of 
$1,000 furnished by Mrs. Lynn is not “a suitable bond” so as to satisfy 
the requirements of the law. 

With respect to your question as to whether the act of June 21, 1950, 
contemplates the payment of a single sum as large as that here in- 
volved to an administratively appointed trustee, nowhere in that act 
is there a limitation as to the maximum amount that may be paid 
thereunder. In view of the absence of such limitation and the intent 
of the Congress, as indicated by the above quoted subcommittee dis- 
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cussion, that it should apply in cases where substantial amounts would 
be payable subject to the requirement that a suitable bond be pro- 
vided, it appears reasonably clear that such law is for application in 
any appropriate case regardless of the amount of the payment to be 
made to the designated trustee or trustees. 

Accordingly, payment on the voucher in favor of Mrs. Lynn may be 
effected only at such time as she shall furnish your Department with 
an acceptable surety bond in an amount commensurate with the 
amount shown in the voucher. The voucher and supporting papers 
are returned herewith. 


[ B-147261 ] 


Compensation—Longevity Increases—Service Credit—Demotions 


Although credit for service performed by an employee in a longevity step in a 
higher grade prior to a simultaneous transfer and demotion to the maximum step 
of a lower grade may be allowed under section 703(a) of the Classification 
Act of 1949, as amended, 5 U.S.C. 1123(a), toward a longevity in the lower 
grade, to credit the 3 years of service at the maximum rate or step in the higher 
grade which service was previously counted for the longevity step in that 
grade would in effect nullify the discretion the transfer agency has in applying 
the highest previous rate rule in section 25.103(e) of the Federal Employees’ 
Pay Regulations (5 C.F.R. 25.103(e)) and, therefore, an employee who did not 
receive credit for 1 year and 3 months of service in a longevity step of 
grade GS-7 when she was transferred and demoted to the maximum step of 
grade GS-5 may have her service recomputed to reflect entitlement to the first 
and second longevity steps in grade GS-5 based on the service in the longevity 
step of grade GS-7 and in the maximum step of grade GS-5 and payment of 
additional compensation resulting from the recomputation is proper. 


Appropriations—Availability—Compensation—Retroactive Adjust- 
ments 


Additional compensation payments which result from the recomputation of 
service for longevity step increase purposes due an employee who has been 
successively transferred between several departments and agencies are charge- 
able against the appropriation of the department or agency which was originally 
charged for the employee’s salary. 


To Eleanor N. Parks, Interstate Commerce Commission, October 
30, 1961: 

Your'letter of September 20, 1961, requests our decision regarding 
the entitlement of Miss Sarah B. Schneider, now an employee of the 
Interstate Commerce Commission, to additional compensation for 
proposed retroactive adjustments of longevity step increases under 
the Classification Act of 1949, as amended, 5 U.S.C. 1123, while em- 
ployed by the Department of Health, Education, and Welfare prior to 
her transfer to the Commission. We assume the question arises be- 
cause of a voucher before you proposing payment of additional com- 
pensation to the employee. 21 Comp. Gen. 1128. 

The copies of the personnel file accompanying your letter shows 
Miss Schneider has the following service : 
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Grade and salary Effective date 
Promotion CAF-6 $2,300 1/ 1/43 Dept. of Agri. 
Promotion CAF-7 2, 600 12/11/43 Dept. of Agri. 
PS1 to top of grade GS-7 4, 575 8/20/50 Dept. of Agri. 
Longevity-1st step GS-7 5, 080 12/20/53 Dept. of Agri. 
Separation (transfer) 
After RIF dated 2/2/55 GS-7 5, 080 3/27/55 Dept. of Agri. 
Transfer (career) GS-5 (Maximum of 3/28/55 Dept. of Health, 
grade) Education, and 
4,160 Welfare 
Separated (transfer) GS-5 (Maximum of 6/ 2/57 Dept. of Health, 
: grade) Education, and 
4, 480 Welfare 
Transfer (career) GS-5 4, 480 6/ 3/57 L.C.C. 
Longevity GS-5 4, 615 4/ 6/58 I.C.C. 


You say that since Miss Schneider had completed an aggregate 
total of 10 years’ service in GS-6 and 7 and had completed 3 
years’ continuous service at the maximum step of GS-7, she would 
have been entitled upon demotion to grade GS-5 to the first longevity 
step in that grade on April 10, 1955, the next pay period after the 
effective date of her transfer to grade GS-5 on March 28, 1955. You 
also believe she would be entitled to the second longevity step effective 
the next pay period after August 19, 1956, which was August 26, 1956. 

Section 102(a)(1) of the act of September 1, 1954, 68 Stat. 1105, 
amended section 703(a) of the Classification Act of 1949, as amended, 
5 U.S.C. 1123(a), to read as follows—the italicized portion represent- 
ing the amendatory language: 


Subject to subsection (b), and as a reward for long and faithful service, each 
department shall grant an additional step-increase (to be known as a longevity 
step-increase) beyond the maximum scheduled rate of the grade in which his 
position is placed, to each officer or employee for each three years of continuous 
service completed by him at such maximum rate or at a rate in excess thereof 
authorized by this section without increase in grade or rate of basic compensa- 
tion except such increase as may be prescribed by any provision of law of gen- 
eral application, 


In 34 Comp. Gen. 687 we said that since the amendatory language 
had as its purpose the retention of service credits earned at a maximum 
or longevity step in a higher grade upon demotion, service rendered 
at the maximum step or a longevity step in a higher grade prior to 
the demotion to the lower grade is creditable toward an employee’s 
next longevity step-increase in the grade to which demoted. Upon 
the basis of that decision, the service at the longevity step of GS-7 
prior to Miss Schneider’s demotion to grade GS-5 is creditable toward 
her first longevity step-increase in grade GS-5. See also 38 Comp. 
Gen. 660. However, she is not entitled to any further credit for the 
3 years’ service in the maximum step of grade GS-7 for which she 
received credit when advanced to the first longevity step of that grade. 
To hold otherwise would in effect nullify the “highest previous rate 
rule,” a discretionary rule, as set forth in the Federal Employees’ Pay 
Regulations, 5 C.F.R. 25-103. We do not view section 25.53 of the 
regulations as authority for any different conclusion. 











282 DECISIONS OF THE COMPTROLLER GENERAL [41 


The above employment data shows that Miss Schneider had com- 
pleted in excess of 1 year and 3 months in the first longevity step of 
the higher grade at the time of her demotion to the maximum step 
of GS-5 “without increase in grade or basic compensation.” Under 
the amendatory language of 5 U.S.C. 1123(a), permitting such credit- 
able service to be used toward a longevity in the grade to which’ de- 
moted, she then became entitled to a service credit of approximately 
1 year and 3 months (from December 20, 1953) earned toward the 
required 3-year period at the maximum rate of her grade to be eligible 
for a longevity increase. Also, she became entitled to an additional 4 
months’ service (August 20, 1953-December 20, 1953) which was in 
excess of the necessary 3 years’ service for advancement to the first 
longevity step of grade GS-7. See section 25.52(d) of the regulations 
of the Civil Service Commission. Thus, she would have been en- 
titled to the first longevity step of GS-5 on the first day of the first 
pay period following August 19, 1956, and to the second longevity 
step after the completion of 3 years’ service from that date. 

Therefore, a voucher covering the additional compensation result- 
ing from recomputation of Miss Schneider’s first and second longevity 
rates, in the manner specified herein and for the period of her em- 
ployment in the Interstate Commerce Commission, may be certified 
for payment if otherwise correct. 

Your further question relates to what agency appropriation is 
chargeable for the payment of the recomputed compensation rate 
covering that part of the period prior to the employee’s transfer to 
the Interstate Commerce Commission. Since the required adjust- 
ments and the resulting supplemental payments are proper charges 
against the appropriations which were charged with the employee’s 
salary, it follows that the Department of Health, Education, and 
Welfare would be responsible for making any payments of additional 
compensation for that part of the period involved herein during which 
Miss Schneider was employed by that agency. 31 Comp. Gen. 166. 
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[ B-139166 J 


Courts—Judgments, Decrees, Ete.—Res Judicata—Judgment Based 
on Stipulation 


A judgment by stipulation awarding disability retired pay to a Naval Reserve 
member who never had the Naval review board’s recommended finding of physical 
disability at the time of release from active duty approved by the Secretary of 
the Navy as required under section 1453, Revised Statutes, 34 U.S.C. 417 (1946 
Ed.), for entitlement to disability retired pay does not meet the requirements of 
law for qualification of the member for subsequent payments of disability retired 
pay after the period of the Judgment and, in the absence of a court decision hold- 
ing that the action of the Secretary of the Navy was arbitrary or capricious, 
or of a correction of records, disability retired pay after the period of the 
judgment is not authorized. 


To Lieutenant Commander E. L. Truax, Department of the Navy, 
November 3, 1961: 

Reference is made to your request, forwarded under Department of 
Defense Military Pay and Allowance Committee Submission No. 
DO-N-611, for an advance decision as to whether or not Virginia 
Sweeney Thurston, ex-lieutenant commander, United States Naval 
Reserve, is entitled to continuing payments of retired pay from 
November 1, 1960, the day following the date through which judgment 
was entered on March 24, 1961, in the case of 7hurston v. United 
States, Ct. Cl. No. 133-59, based on a stipulation between the parties. 

The record shows that Virginia Sweeney (now Mrs. Thurston) was 
released from active duty on July 12, 1946, apparently under the 
general demobilization program, having been found physically quali- 
fied for release. In 1947 and 1950, she was examined by a retirement 
advisory board and a physical evaluation board, respectively, and 
again found fit to perform the duties of her rank as of the time of her 
detachment in 1946. Mrs. Thurston was honorably discharged from 
the United States Naval Reserve on May 12, 1952, as a result of a 
finding in March 1952 by a physical evaluation board that she was then 
unfit to perform the duties of her rank, in accordance with section 308 
of the Naval Reserve Act of 1938, as amended, 34 U.S.C. 855g (1946 
Ed.). 

By petition No. 135-59, Mrs. Thurston sought recovery of disability 
retired pay to which she believed she was entitled since her release 
from active duty. This case was never considered by the court but 
a judgment was entered in her favor on March 24, 1961, based solely 
on a stipulation of the parties in which it was stated that the Attorney 
General, by his authorized delegate, consented to the entry of judgment 
in favor of the plaintiff in the sum of $28,988.21 in full settlement of 
all claims set forth in the petition and that the defendant consented 
to the entry of judgment in that amount. 

In the decision cited by you, B-126399, December 20, 1960, we stated 
that the doctrine of estoppel by judgment does not apply so as to fix 
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an individual’s rights after the period covered by the judgment where 
the judgment was based on a stipulation of the parties rather than on a 
judicial determination of the issues involved. Therefore, Mrs. 
Thurston’s right, if any, to receive retired pay after October 31, 1960, 
must be determined on the basis of the facts in her case and application 
of the laws in effect at the time of her release. 

In the petition, section 1453, Revised Statutes, was cited as the 
authority for payment of the retired pay claimed. The provisions of 
section 1453, Revised Statutes, 34 U.S.C. 417 (1946 Ed.), are as 
follows: 

When a retiring board finds that an officer is incapacitated for active service, 
and that his incapacity is the result of an incident of the service, such officer 


shall, if said decision is approved by the President, be retired from active service 
with retired pay. 


Section 4 of the act of August 27, 1940, 54 Stat. 864, 34 U.S.C. 855c-1 
(1946 Ed.), made the above provisions applicable to Reserve officers 
who suffered disability in line of duty while serving on extended active 
duty. These provisions were modified by section 1(b) of the act of 
June 17, 1948, 62 Stat. 477, 34 U.S.C. 417 (1952 Ed.), to authorize 
approval by the Secretary of the Navy rather than by the President. 
Although a naval retiring review board in 1954 recommended a finding 
of physical disability at the time of Mrs. Thurston’s release in 1946, 
such recommended finding was not approved. Subsequently, Mrs. 
Thurston petitioned the Board for Correction of Naval Records for 
a change in her records to show that she had been retired for physical 
disability in 1946 rather than released to inactive duty. The denial of 
this petition was approved by the Secretary of the Navy on May 7, 1955. 

The Court of Claims has ruled that it does not have the authority 
to say who is fit or unfit for military service and it has authorized 
payment of disability retired pay only in those cases where, on the basis 
of all the evidence, it has ruled that the action taken by a correction 
board or the Secretary of a military department was arbitrary and 
capricious. See Furlong v. United States, Ct. Cl. No. 324-54, decided 
May 3, 1961. 

The record before us includes no indication that there has ever 
been any approval of Mrs. Thurston’s retirement by the Secretary of 
the Navy and in the absence of such approval there is no authority 
for payment to her of disability retired pay for any period after 
October 31, 1960. The stipulation by the Attorney General or his 
authorized delegate that the plaintiff in the case of 7hurston v. United 
States, Ct. Cl. No. 133-59, was entitled to recover the sum of $28,988.21 
as disability retired pay for the period July 13, 1946, to October 31, 
1960, does not meet the requirements of the law for qualification for 
subsequent payments of disability retired pay. Only the President, 
or the Secretary of the Navy on or after June 17, 1948, had authority 
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to approve a finding of disability incurred under conditions which 
would entitle the former officer to payment of retired pay. In the 
absence of an authoritative court decision affirmatively holding that 
the action taken by the Secretary of the Navy in this case was arbitrary 
or capricious or a proper correction of Mrs. Thurston’s records by the 
Board for the Correction of Naval Records, payment of retired pay 
to her for any ya after that covered by the judgment is not 
authorized. 


[ B-146638 J 


Fraud—False Claims—Forfeiture—Paid Claims, Vouchers, Etc. 


The forfeiture provisions in the fraudulent claims statute, 28 U.S.C. 2514, have 
reference to claims filed in the Court of Claims of the United States and have 
no application to claims which have been paid. 


Disbursing Officers—Accounts—False, Etc., Claims 


In the audit of vouchers covering more than one item of pay or allowances paid 
to a member of the uniformed services on the basis of false or fraudulent state- 
ments of fact by the member, action should be taken on the basis of whether, 
under applicable laws and regulations, the member was entitled to the payment 
for any of the particular items and a payment wrongfully obtained, whether 
through fraud, misrepresentation or otherwise, is an erroneous payment for re- 
coupment without regard to whether the member is subjected to criminal prosecu- 
,tion for fraud in connection with the payment. 


Transportation—Dependents—Military Personnel—Dislocation Al- 
lowance—False Transportation Claim Effect 


A dislocation allowance which was paid to a member of the uniformed services 
on the basis of a voucher including an item for dependents’ travel which was sup- 
ported by a subsequently discovered false statement by the member concerning 
the travel performed by the dependents was a proper payment because there was 
an actual movement of the dependents to entitle the member to the dislocation 
allowance. 


Fraud—False Claims—Fraudulent Items as Vitiating Whole 
Voucher 


Where a member of the uniformed services incident to a permanent change of 
station has been reimbursed on one voucher for travel, temporary duty travel 
and per diem allowance and subsequently it is discovered that one item was sup- 
ported by a fraudulent statement, that item only would be subject to question, 
and action to recover the amount paid incident to the fraudulent items is proper. 


Disbursing Officers—Accounts—False, Etc., Claims 


Where an enlisted member of the uniformed services was assigned to a finance 
office and charged with the duty of preparing regular monthly pay vouchers and 
on his own military pay voucher, a voucher which reflects all items of pay and 
allowances for a particular period, the member fraudulently entered subsistence 
allowance, quarters allowance, and a Class Q allotment, action to recover only 
the amounts incident to the fraudulent items was proper on the basis that each 
separate item of pay and allowances is a separate claim and that the fact that 
several items are included in a single voucher does not warrant the conclusion 
that such items have lost their character as separate claims. 


Disbursing Officers—Accounts—False, Etc., Claims 


In cases in which the entire amount paid to a member of the uniformed services 
on a single voucher has been recouped because payment of one or more of the 
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items on the voucher was obtained by fraud or misrepresentation, the portion of 

the amount paid for items as to which there was no fraud or misrepresentation 
be recredited to the member’s pay account if there otherwise is no question 

of entitlement to such amounts. 

Disbursing Officers—Accounts—False, Etc., Claims 


Although the fraudulent claims statute, 28 U.S.C. 2514, has no direct application 
in the audit of disbursing officer accounts, a disbursing officer who fraud 
in connection with an account should regard the claim as one of doubtful validity 
and deny payment, leaving the payee under the principles of Longwill v. United 
States, 17 Ct. Cl. 288, and Charles v. United States} 19 id. 316, to seek relief, if 
any, in the Court of Claims. 


Claims—Doubtful—Accounting Officers Rule 


Although the fraudulent claims statute, 28 U.S.C. 2514, has no application to paid 
vouchers, its purpose is salutary and to fully serve such purpose a reclaim for 
any portion or all of an amount recouped from a member of the uniformed serv- 
ices because of an erroneous payment of any item on a voucher obtained through 
fraud or misrepresentation is to be viewed as a doubtful claim and the payee 
should be left to obtain final resolution in the Court of Claims even though the 
reclaim does not involve any apparent fraud or misrepresentation. 


To the Secretary of Defense, November.3, 1961: 


Reference is made to letter of August 3, 1961, from the Assistant 
Secretary of Defense (Comptroller) requesting decision on three 
questions, as follows: 


1. May the forfeiture provisions of 28 U.S.C. 2514 be applied in the case of a 
paid claim? £ 
2. If the reply to Question No. 1 is in the affirmative, may. that part of a 
paid claim which is not tainted with fraud be severed from that part which is 

fraudulent? 

3. If the reply to Questions No. 1 and 2 are in the affirmative, may a paid claim 
for a regular month’s pay and allowances (military pay voucher type claim) be 
broken down so as to cause forfeiture of only so much as is tainted with fraud? 


Such questions are presented and discussed in Committee Action No. 
290 of the Military Pay and Allowance Committee, Department of 
Defense. It is stated that the questions concern whether or not the 
provisions of 28 U.S.C. 2514 may be applied after a claim has been 
paid which claim is based entirely, or in part, on false or fraudulent 
statements of fact. 

The act of June 25, 1948, 28 U.S.C, 2514, provides that a claim 
against the United States shall be forfeited to the United States by any 
person who corruptly practices or attempts to practice any fraud 
against the United States in the proof, statement, establishment, or 
allowance thereof. The statute further provides that in such cases the 
Court of Claims shall specifically find such fraud or attempt and 
render judgment of forfeiture. Those provisions were preceded by 
similar forfeiture provisions in section 1086, Revised Statutes, and 
section 172 of the act of March 3, 1911, 28 U.S.C. 279 (1946 Ed.). 

In decision B-145920, dated September 21, 1961, 41 Comp. Gen. 206, 
to you, we pointed out that 28 U.S.C. 2514 by its own terms has ref- 
erence to claims filed in the Court of Claims of the United States. We 
held that the statute has no application to a claim which has been 
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settled by payment. and that it does not affect the recovery of moneys 
paid out as a result of fraud, citing Blume v. United States, 81 Ct. Cl. 
210; Globe Indemnity Company v. United States, 84 Ct. Cl. 587; 
Crovo v. United States, 100 Ct. Cl. 368. Accordingly, your first ques- 
tion is answered in the negative. 

In view of the answer to question 1, no answers appear required to 
questions 2 and 3. In view of the following discussion in Committee 
Action No. 290, however, a further statement of our views appears 
appropriate. 


a. Member settles claim for dependent’s travel and dislocation allowance on 
Sume voucher. The statement supporting the voucher is false, but this is not 
discovered until after payment is accomplished. May the dislocation allowance 
claim be severed from the dependent travel claim even though paid on the same 
voucher? May the member be entitled to retain a dislocation allowance payment 
even though it is supported by the same false statement under each of the 
following circumstances? 

(1) One or more of the member’s dependents do not perform the travel as 
claimed. 

(2) The children and a woman other than the member’s lawful wife perform 
the travel. 

(3) The travel is actually performed, but to a point other than claimed. 

(4) The travel is performed but sometime after the travel is alleged to have 
been performed and payment has already been made. 

b. May a travel voucher whereon the member has been reimbursed for per- 
manent change of station travel, temporary duty travel and per diem allowance 
be separated so as to apply 28 U.S.C. 2514 to only that item of reimbursement 
‘which is supported by a fraudulent statement? 

In connection with Question No. 3, it is believed that any item of -pay or 
allowance which may be claimed independently of other items (and it is usually 
provided that such items be settled individually) may be severed on a claim, 
either paid or unpaid, whereon one or more of the other items is supported by 
a false or fraudulent statement. This belief is most difficult to apply in the 
case of fraud committed under the new military pay voucher system of payment 
used by the Department of the Army. Under this system, all items of pay and 
allowances are entered on one voucher which is in reality a claim by the member 
for his pay and allowances for that period covered by the voucher. Under 
the following circumstance, it would appear that the member’s fraudulent 
actions destroy his rights to the entire claim (military pay voucher) ; however, 
the matter is too clouded so as to be free from doubt. 

An enlisted member, who was assigned to a finance office, was charged with 
the duty of preparing the regular monthly pay vouchers of personnel working 
in the finance office. For a period of many months, he fraudulently entered on 
his own MPV subsistence allowance, quarters allowance, and a class Q allotment. 
He also initiated the documents to cause a class Q allotment to be paid to his 
sister. When his actions were discovered, in addition to court-martial, action 
was taken to recover only the items of the fraudulent allowances. 


Since 28 U.S.C. 2514 has no application in the audit of paid 
vouchers, the question of whether each separate item included in a 
paid voucher or the paid voucher itself is to be viewed as a claim for 
purposes of the statute is immaterial. In such cases audit action is 
to be taken on the basis of whether, under applicable law and regula- 
tions, the member was entitled to the payment made for any of the 
items. In any case where payment of an item of pay and allowances 
is wrongfully obtained, whether through fraud, misrepresentation or 
otherwise, such payment is purely and simply an erroneous payment 
for recoupment as such. The result would be the same whether or 
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not the member is subjected to criminal prosecution for fraud in con- 
nection with the payment. 

Applying the foregoing to the cases set out in “a.” of the Com- 
mittee Action discussion, subject to Secretarial regulations a disloca- 
tion allowance is payable when a member’s dependents are authorized 
to move and do move incident to a permanent change of station. 
Since in each case there was a movement of dependents the dislocation 
allowance payments would not be subject to question if otherwise 
proper under the governing regulations. As to “b.” only the amount 
paid on the basis of the fraudulent statement would be subject to 
question on the voucher. Concerning the comment regarding ques- 
tion No. 3, the action taken to recover only the items of the fraudulent 
allowances was proper. 

It follows that where, in past cases, the entire amount paid on a 
voucher has been recouped because payment of one or more of items 
covered by the voucher was obtained by fraud or misrepresentation, 
the portion of the amount paid for items as to which there was no 
fraud or misrepresentation may be recredited to the member’s pay 
account if there otherwise is no question of entitlement. 

It should be emphasized that what is said above relates only to 
action in connection with paid vouchers. As we stated in decision of 
September 21, 1961, 41 Comp. Gen. 206, to you, the fact that the false 
claims statute relates to claims before the Court of Claims and has no 
direct application in the audit of disbursing officers’ accounts does not 
mean that it would be proper for a disbursing officer to pay or for 
this Office to allow a claim thought to be fraudulent and that if fraud 
is suspected the claim obviously is of doubtful validity and under the 
principles of Longwill v. United States, 17 Ct. Cl. 288, and Charles v. 
United States, 19 Ct. Cl. 316, the claimant in such cases should be left 
to his remedy in the Court of Claims. In this regard we agree with 
the views expressed in the Committee Action discussion pertaining to 
question No, 3 that each separate item of pay and allowances is to be 
viewed as a separate claim and we do not believe that the fact that 
several such items may be included in a single voucher for purposes 
of payment affords sufficient basis for concluding that they have lost 
their character as separate claims. 

While the fraudulant claims statute has no application to paid 
vouchers, its purpose is salutary and if such purpose is to be fully 
served we believe that a claim in the form of a reclaim for any or all 
the amount recouped because of an erroneous payment of any voucher 
item obtained by fraud or misrepresentation is to be viewed as a 
matter which should be left to the Court of Claims for final resolution 
even though the reclaim involves no apparent fraud or misrepresenta- 
tion. Compare Kamen Soap Products Company, Inc. v. United 
States, 129 Ct. Cl. 619. 
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Bids—Mistakes—Correction—Evidence of Error 


A bidder who, in substantiating an allegation of error in his bid price, submits 
evidence showing that substantial revisions of portions of his original computa- 
tions will be required to arrive at a bid price which he had no intention of 
quoting at the time of submission has not submitted evidence establishing an 
actual intent to bid an amount other than as set out in the bid to come within 
the exception permitting correction of bids; however, in view of the difference 
between the bid price, the next low bid, and the Government’s estimate, evidence 
does establish an error requiring the bid to be disregarded. 


Bids—Evaluation—Tax Inclusion or Exclusion 


In response to an invitation requiring the contract price to include all applicable 
Federal, State and local taxes and making no provision for evaluation of tax 
excluded bids, a bidder, who submits a bid on a tax-excluded basis without 
specifically identifying classes and amounts of taxes excluded has not submitted 
a responsive bid which can be evaluated on an equal basis with other bids 
computed to include taxes, even though the difference between the low bid price 
and the next highest bid price would be more than sufficient to cover any tax 
excluded from the low bid price. 


To Grant Bloodgood, Department of the Interior, November 6, 
1961: 


Reference is made to your letter dated September 14, 1961, forward- 
ing the bids submitted by Western Oil Tool & Manufacturing Com- 
pany, Inc., and by Worden-Allen Company under Invitation for Bids 
No. DS-5632. In your capacity as contracting officer, you request 
our advice as to whether either bid may be considered for award. 

The record indicates that Invitation for Bids No. DS-5632 requested 
bids for furnishing two fixed-wheel gates for the spillway at Flaming 
Gorge Dam. Seven bids were received and opened on August 15, 
1961. The three low bids were submitted by Western Oil Too] & 
Manufacturing Company in the amount of $54,200, Worden-Allen 
Company in the amount of $82,700, and Johnson Machine Works in 
the amount of $93,600. The engineer’s estimate was $110,000. 

On August 21 Western Oil advised by telephone that it had erred 
in its price quotation and this advice was confirmed by its letter of 
August 24. Under date of August 30 a notarized statement, signed 
by three officials of Western Oil was submitted, advising that a re- 
check of its bid computation showed the following errors: 

1. Misinterpreted the details. It was thought that the detail quantities were 
for one unit instead of two. This would reduce by half the quantities of 
part numbers seven through sixty eight. This was apparently caused -by over- 
looking drawing 591-D-891. 

2. Miscalculated the weight of the eccentric pin part number eight, drawing 
591-D-896, worksheet number six. They were calculated at 417 pounds for 
the twenty pins. Then doubled for a total weight of 834 pounds. They should 
have been calculated at 4,915 pounds. 

3. Miscalculated the weight of the plate on the top unit, drawing 591-—D-892, 


worksheet number two. Calculated at 6,902 pounds should have been 16,702 
pounds for two, An error of 9,800 pounds. 
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4, Miscalculated the weight of the plate on the upper intermediate unit, 
drawing 591-D-898, worksheet number three. Calculated at 10,892 pounds, 
should have been 14,764 pounds. An error of 3,872 pounds. 

5. An error in quantity of plate on the lower intermediate unit, drawing 
591-D-894, worksheet number four. Increases the weight by 2,606 

6. An error in quantity of plate on the bottom unit, drawing 591-D-—855, work- 
sheet number five, increases the weight by 270 pounds. 

7. Omitted the bolts not detailed and called fo for on drawing 591-D-891. An 
error of approximately 300 pounds. 

8. It was overlooked on "ie first bid that the wheels, part number seven, 
drawing 591-D-896, worksheet number six, are of high carbon steel and require 
heat treating. There has been an adjustment made in this bid to take care 
of this cost. 

9. The total weight on the recalculated bid is now 201,850.25. The cost, using 
the same basic figures as before except adjusted where quantity of material has 
changed, $73,828.51. 


This letter was accompanied by six yellow sheets designated “Origi- 
nal Bid Computation” which itemized weights without prices, and by 
a “Summary” sheet showing the bid price of $54,200 computed as 
follows: 


Cee bee See cds 20, 000. 00 
1, | eS ER Onanenenenat: 3, 600. 00 
4 ‘000 EE” ccncubaceun coe 2, 000. 00 

25, 600. 00 

Pel? SNe Ccdiecc ies. 1, 500. 00 
for 1 27, 100. 00 

2 54, 200. 00 


Additionally, the letter of August 30 was accompanied by nine 
sheets designated “Corrected Bid Computation,” which itemized 
weights, and by a “Summary” sheet showing a corrected bid 
price of $73,828.51 computed as follows: 


Material Cost 32, 130. 17 


Fabrication Cost Steel 136,782 @ .12/# 16, 413. 84 
Machine 31,075 @ .50/# 15, 537. 50° 


Machine 
Stainless 
& other 6,747 @ 1.00/# 6, 747. 00 
70, 828 51 
Frt. 3, 000. 00 
Total 73, 828. 51 


Based upon this evidence Western Oil requests that its bid price 
be corrected to $73,828.51. 

You advise that you are convinced Western Oil erred substantially 
in quoting its original bid price, but that you are unable to reach any 
clear conclusion as to the price it may actually have intended to bid. 

The basic rule is, of course, that bids may not be changed after they 
are opened, and the exception permitting a bid to be corrected upon 
the submission of evidence establishing that a bidder actually intended 
to bid an amount other than set out in the bid form does not extend 





i 
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to permitting a bidder to recalculate and change its bid to include 
factors which he did not have in mind when the bid was prepared and 
submitted. 17 Comp. Gen. 575, 577. Both the explanation submitted 
by Western Oil and the documents submitted with the request for 
correction indicate that the price bid was the price it intended to bid 
and that the requested correction will require substantial revisions of 
portions of its original computations to arrive at a bid price which it 
had no intention of quoting at the time of bid preparation and sub- 
mission. While we must therefore conclude that the bid price of 
Western Oil may not be corrected to $73,828.51 and accepted in that 
amount, it would appear that the difference between its bid price of 
$54,200, the next low bid price of $82,700, and the engineer’s estimate 
of $110,000 is evidence of the fact that the bidder erred substantially 
in its bid computation. In view thereof, and in view of the bidder’s 
allegation of error, acceptance of the bid as submitted would not result 
in a binding contract. The bid may therefore be disregarded in 
making an award under Invitation for Bids No. DS-5632. 

Concerning the second low bid, which was submitted by the Worden- 
Allen Company in the amount of $82,700, you advise that Paragraph 
A-10, Federal, State and Local Taxes, of the Special Conditions at- 
tached to the invitation stated in subparagraph b as follows: 

Except as may be otherwise provided in this contract, the contract price in- 
cludes all Federal, State, and local taxes and duties in effect and applicable to 
this contract on the tax inclusive date, except taxes from which the Government, 


the contractor, or the transactions or property covered by this contract are then 
exempt. 


You also advise that the invitation contained no exception to that 
provision, but that the bid of the Worden-Allen Company contained 
the following typewritten statement below its price quotation on page 
a of its bidding schedule: 


This quotation does not include any Sales or Excise Tax levied or charged, 
either by the Federal, State or Municipal or any other Government Agency. 


You advise that the articles to be furnished by Worden-Allen would 
be manufactured at Milwaukee, Wisconsin, and would be shipped 
f.o.b. cars at Green River, at the price bid. In the absence of further 
detailed information concerning the bidder’s operations, you advise 
that you are not aware of any sales or excise taxes which would be 
applicable to the transaction. Further, you point out that in the event 
any such taxes should be applicable, their amount would undoubtedly 
be insignificant as compared to the difference between Worden-Allen’s 
bid of $82,700 and the next higher bid of $93,600 quoted by Johnson 
Machine Works. You therefore express the opinion that the exclu- 
sion of taxes from Worden-Allen’s bid does not make the bid non- 
responsive or require it to be disregarded in making an award. 


645-668 O - 63 - 21 
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Paragraph A-10 b of the Special Conditions, as quoted above, is 
a part of the “Federal, State and Local Taxes” clause which is re- 
quired by Subpart 1-11.401-1 of the Federal Procurement Regula- 
tions to be inserted in all formally advertised contracts. Unless other- 
wise specified in the documents constituting an invitation for bids, 
the inclusion of this clause in a contract form, which is in turn in- 
cluded in the invitation, constitutes notice to all bidders that bids 
are solicited, and will be evaluated, on a tax included basis. 

Whether Federal, State and local taxes are applicable to a bidder’s 
operations and products presents a question on which the bidder should 
be the primary source of information, and it is therefore our opinion 
that the submission of a bid price on a tax-excluded basis must, in the 
absence of definite information to the contrary, be considered as evi- 
dence of the bidder’s belief that such taxes may be assessed in some 
amount against his performance of the contract, and of his unwilling- 
ness to assume payment of such taxes at his bid price. 

Under the provisions of section 303 of the Federal Property and 
Administrative Services Act of 1949, 41 U.S. Code 253, bids are 
required to conform with the terms of the advertised invitation to be 
eligible for award. Pursuant thereto subpart 1-2.404-2(b) of the 
Federal Procurement Regulations provides for the rejection of a bid 
in which the bidder imposes conditions modifying requirements of 
the invitation for bids or limiting his liability to the Government 
so as to give him an advantage over other bidders, while subpart 
1-2.404-2(b) (5) requires the rejection of any bid containing a condi- 
tion limiting the rights of the Government under any contract clause 
unless such conditions do not go to the price, quality, or delivery of 
the items offered. In effect, these regulations restate the principles, 
set out in various decisions of this Office, that the contract offered to 
one bidder must be the same contract offered all bidders, that all 
bidders are entitled to compete on the same basis, that all bids must 
be evaluated on an equal basis, and that any bid which is so condi- 
tioned as to give the bidder a competitive advantage and preclude 
its evaluation on an equal basis with other bids submitted in accord- 
ance with the terms of the invitation must be rejected as nonresponsive. 

We are advised that the history of the tax clause here in question, 
as quoted above, shows that its opening phrase “Except as may be 
otherwise provided in this contract” contemplated only situations 
where the Government might wish to stipulate in the advertised in- 
vitation, for the information of all bidders, that certain taxes would 
not be applicable and should not be included in the bid price, and 
we would not feel justified in construing the clause as soliciting bids 
on a tax-excluded basis. The question presented by Worden-Allen’s 
bid is therefore whether it has been submitted in a form which is 
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capable of evaluation on an equal basis with other bids computed, 
in accordance with the intent of the invitation for bids, to include all 
applicable taxes. The bid itself gives no indication of the amount 
of taxes, if any, which have been excluded from the bid price, and 
we interpret your letter of September 14 to indicate that your agency 
is not presently sufficiently familiar with the bidder’s operations to 
arrive at a definite conclusion that no taxes of the types excluded 
from its bid price are applicable to the contract or to determine the 
exact amount of such taxes which would be applicable. This Office 
is in no better position and we would not deem it appropriate to im- 
pose upon the several contracting agencies the burden of examining 
into the tax situation of each bidder who may elect to submit a bid 
price on an unsolicited tax-excluded basis, and of making unilateral 
determinations of the amount of applicable taxes which may or may 
not be correct and acceptable to such bidders. 

We must therefore conclude that where, as in the instant case, the 
invitation for bids includes the standard Federal, State and Local 
Taxes clause, and no provision is otherwise made in the invitation for 
the evaluation of tax-excluded bid prices and the award of a contract 
on that basis, a bid which is submitted on a tax-excluded basis, without 
specifically identifying the classes and amounts of taxes which have 
been excluded, must be considered nonresponsive to the invitation. 
Cf. 37 Comp. Gen. 864. Notwithstanding the fact that in this case 
the difference in bid prices may be more than sufficient to cover any 
taxes excluded from Worden-Allen’s bid price, we must therefore 
conclude that the bid is nonresponsive to the invitation and that an 
award at the price bid would be improper. 

In the event a contract is awarded to any bidder under Invitation 
for Bids No, DS-5632, a copy of this letter should be attached to the 
first payment voucher. 

The enclosures received with your letter are returned. 


[ B-146614 J 


Pay—Courts-Martial Sentences—Enlisted Personnel—Reduction 
in Grade—Effect of United States v. Simpson 


Air Force enlisted members who on the basis of United States v. Simpson, de- 
cided February 20, 1959, 10 USCMA 229, 27 CMR 303, which held invalid the 
automatic pay grade reduction provisions of paragraph 126e, Manual for Courts- 
Martial, 1951, were not reduced to the lowest enlisted pay grade are entitled to 
have their duties performed at the higher grades regarded as being performed 
under color of authority of the Simpson decision to bring them within the de facto 
rule and, therefore, the members may retain the pay and allowances of the 
higher grades received in good faith, but the period of de facto entitlement should 
be considered as ending not later than September 30, 1949, which allows a reason- 
able period for distribution of notice of the decision of the Comptroller General, 
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B-139988, August 19, 1959, which held that members should be paid at the 
reduced grade pending a decision by the Court of Claims in Johnson v. United 
States, Ct. Cl. No. 234-59 (July 15, 1960). 

Military Personnel—De Facto 


Recognition that the holding in United States v. Simpson, 10 USCMA 229, 2 
CMR 303, concerning the invalidity of the automatic pay grade reduction provi- 
sions in paragraph 126e of the Manual for Courts-Martial, 1951, establishes the 
color of authority necessary to invoke the de facto rule so that members who 
were not automatically reduced in grade incident to their court-martial sentences 
inay retain the pay and allowances of the higher grade, also permits members who 
refunded the higher, grade pay and allowances to have such amounts repaid, 
without the necessity of filing specific claims, subject to the time of September 30, 
1959, established for application of the de facto rule in these cases. 


Pay—Courts-Martial Sentences—Enlisted Personnel—Reduction 
in Grade—Effect of United States v. Simpson 


In view of the recognition given to the automatic pay grade reduction provisions 
of paragraph 126e, Manual for Courts-Martial, 1951, prior to the issuance on 
February 20, 1959, of the Simpson decision, 10 USCMA 229, 27 CMR 303, which 
held the provisions of paragraph 126e invalid, the effect of the Simpson decision, 
including its de facto consequences, must be viewed as prospective only, and, 
therefore, failure to apply automatic reduction in a case of a court-martial 
sentence approved prior to the date of the Simpson decision (February 20, 1959) 
does not create a de facto status in the higher grade to permit retention by the 
member of the pay and allowances of the higher grade nor may any amounts 
collected from such members be refunded. 


To the Secretary of Defense, November 7, 1961: 


On August 3, 1961, the Assistant Secretary of Defense (Comp- 
troller) requested our decision on four questions concerning entitle- 
ment to pay and allowances paid to airmen who were subject to reduc- 
tion to the lowest enlisted pay grade under a literal application of 
paragraph 126e of the Manual for Courts-Martial, 1951, but were not 
so reduced because of the ruling in the United States Court of Military 
Appeals case of United States v. Simpson that paragraph 126e was 
invalid. The questions for decision are set forth and discussed in 
Committee Action No. 293, Military Pay and Allowance Committee, 
Department of Defense. 

Paragraph 126e of the Manual for Courts-Martial, 1951, provides 
for automatic reduction to the lowest pay grade when the sentence 
of the court-martial includes either (1) dishonorable or bad-conduct 
discharge; (2) ae or (3) hard labor without confinement. 
Prior to February 20, 1959, the reduction was effected immediately 
when the sentence was ordered executed or upon being finally approved 
or suspended. In discussing the matter the Committee referred to the 
case of United States v. Simpson, 10 USCMA 229, 27 CMR 303, de- 
cided February 20, 1959, which held that the automatic’ reduction 
provisions of paragraph 126e, Manual for Courts-Martial, 1951, were 
invalid. The majority holding declared (quoting from headnote 3) 
that: 


* * * Par 12Ge, MCM, 1951, as amended by EO 10652, 10 Jan 1956, providing 
for automatic reduction to the lowest pay grade upon approval of a court-martial 
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sentence including either a punitive discharge, confinement, or hard labor without 
confinement, was intended to be an integral part of the review of a sentence 
adjudged by a court-martial. The provision is so interwoven with the courts- 
martial process that it cannot be regarded as anything but judicial in purpose 
and effect. As a judicial act, it operates improperly to increase the severity of 
the sentence of the court-martial. Therefore, that provision is invalid. Accord- 
ingly, the action by the convening authority reducing the accused in grade must 
be set aside. 

The Committee stated in its discussion that by AFCJA-22, No. 
37256, dated February 25, 1959, the Staff Judge Advocates of all Air 
Force Commands exercising general court-martial jurisdiction were 
advised of the Simpson decision and, specifically, to withhold, in 
pending cases, action to reduce to lowest or intermediate enlisted 
grade airmen whose approved sentences included one or more of the 
elements set forth in paragraph 126e, Manual for Courts-Martial. 
The Committee further stated that on March 13, 1959, AFCJA mes- 
sage 41646 advised that: a question as to the effect of the Simpson de- 
cision on entitlement to pay and allowances was being submitted to 
the Comptroller General for decision. Also, on April 8, 1959, All 
Major Command Message 640/59 advised of the pending submission 
to the Comptroller General and stated that pending such reply ac- 
counting and finance officers would continue to make such payments 
at the reduced grade. On September 2, 1959, an All Major Command 
Message 1108/59 advised of the Comptroller General’s decision of 
August 19, 1959, B-139988, and the same information was published 
in the September 18, 1959, issue of the Accounting and Finance Tech- 
nical Digest. 

The questions concerning pay and allowances which arose adminis- 
tratively from the Simpson decision were submitted to our Office in 
Committee Action No. 243 of the Military Pay and Allowance Com- 
mittee and were answered in our decision B-139988, dated August 19, 
1959. In that decision, we said that we believed the automatic re- 
duction provision of section 126e to be administrative rather than 
judicial in character. We concluded that since the questions pre- 
sented were involved in pending litigation, the members coming 
within the scope of the questions should be paid at the rate applicable 
to the reduced grade pending decision by the Court of Claims in the 
case of Johnson v. United States, Ct. Cl. No. 234-59, filed May 28, 
1959. In that case the plaintiff, citing the Simpson case as authority, 
was claiming the pay and allowances of the noncommissioned rank 
from which he was reduced by virtue of the automatic reduction pro- 
vision in paragraph 126e. On July 15, 1960, the Court of Claims 
dismissed Johnson’s petition (280 F. 2d 856), holding that there was 
ample administrative authority for his reduction as provided in para- 
graph 126e of the Manual. On April 17, 1961, the United States 
Supreme Court denied certiorari in the Johnson case (Docket No. 665, 
Misc.). 
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On July 12, 1960, Public Law 86-633, 74 Stat. 468, was enacted 
which amended the Uniform Code of Military Justice, chapter 47 of 
title 10, United States Code, by adding a new section, 10 U.S.C. 858a, 
to provide by statute for reduction to pay grade E-1 upon approval 
of a court-martial sentence of an enlisted member in a pay grade 
above E-1 that includes (1) a dishonorable or bad-conduct discharge ; 
(2) confinement; or (3) hard labor without confinement. 

The questions presented for decision in Committee Action No. 293 
are separately quoted and answered below : 


Question 1 


1. May pay and allowances paid to airmen not automatically reduced to the 
lowest enlisted pay grade on the basis of the ruling in the Court of Military 
Appeals case of United States v. Simpson be retained on the basis of their 
de facto service, in good faith, in the higher grades? 

It is stated in Committee Action No. 293 that those airmen whose 
sentences became final on or after the Simpson decision and which 
included one or more of the elements set forth in paragraph 126e, 
Manual for Courts-Martial, 1951, retained their military grade held 
prior to trial or the intermediate grade to which they were specifically 
reduced. The members were subsequently assigned to and performed 
the duties of their military grades, and received pay and allowances 
based on those higher grades. Also, the Committee action states that 
the airmen involved performed the duties and accepted the pay and 
allowances of the higher grade in good faith and without intent to 
defraud; and that, in those cases when the payments at the rate for 
the higher grade continued beyond the date of the Comptroller Gen- 
eral’s decision (B-139988, August 19, 1959) and the several directives 
to the field which held that the reduced rate only could be paid, the 
payments appear to have been accepted by the individual airmen in 
the usual case, without knowledge that there was in fact a question of 
entitlement. 

It is well settled that a person discharging the duties of an office 
under color of authority is entitled to retain the pay received by him 
in good faith as an officer de facto. United States v. Royer, 268 U.S. 
394. Based on the principle in that decision our Office has recognized 
in certain instances that members of the uniformed services are entitled 
to retain the pay and allowances received by them incident to a de facto 
status. See 8 Comp. Gen. 73; 31 id. 335; 33 id. 475; 34 id. 266. We 
believe that the Simpson decision may be viewed as color of authority 
for retention of the higher grade and, based on the good faith showing 
in Committee Action No. 293, we conclude that (subject to the answer 
in question 2 below) the members involved in question 1 may retain 
pay and allowances paid them incident to their service in a higher 
grade. Question 1 is answered accordingly. 
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Question 2 


2. If de facto entitlement may be considered to have existed how long can 
such entitlement be considered to have continued under the circumstances set 
forth below? 

It is stated in Committee Action No. 293 that payments at the rates 
for the higher grades were continued in individual cases for varying 
periods, i.e., some were paid at the rate of the lowest pay grade in 
accordance with and upon receipt of All Major Command Message 
640/59 dated April 8, 1959, others upon receipt of Comptroller General 
decision B-139988, dated August 19, 1959, and others apparently con- 
tinued considerably beyond the date of the decision. Our decision of 
August 19, 1959, expressly stated that the members concerned “should 
be paid at the rate applicable to the reduced grade pending a decision 
by the Court of Claims” in the Johnson case. On and after the date of 
that decision or, at the latest, the end of a reasonable period after that 
date to allow for notice of the decision to reach all organizations 
and persons concerned, there was no color of authority for payments at 
the rate of the higher grade. We believe that such reasonable period 
for the notification and distribution of our decision should be con- 
sidered as ending not later than September 30, 1959. Accordingly, we 
will not question otherwise proper payments of the type here involved 
made prior to October 1, 1959. Question 2 is answered accordingly. 


Question 3 


3. If de facto entitlement is considered to have existed may amounts to which 
such entitlement existed but which have been collected be refunded? If so, may 
refund be made without specific claim therefor being filed? 

Subject to the time limitation fixed in the answer to question 2, the 
first part of question 3 is answered in the affirmative. See United 
States v. Royer, 268 U.S. 394; 34 Comp. Gen. 266, 269; 39 d. 312, 313. 
As to the second part, refunds, if otherwise proper, may be made with- 
cut specific claim being filed. Compare the answer to question ¢ in 40 
Comp. Gen. 491, 493. 


Question 4 


4. Where there has been a failure to apply automatic reduction in a case of a 
sentence approved by the convening authority prior to the date of the Simpson 
decision may the pay and allowances paid be retained based on established de 
facto service status in the higher grade? May any such amounts previously paid, 
and since collected, be refunded with or without specific claim therefor? 

It is stated in Committee Action No. 293 that question 4 is in- 
cluded because of the statement in our decision of August 12, 1960, 
B-143214, expressing doubt as to the correctness of the administrative 
determination of the de facto status of the member in that case which 
did not involve the Simpson decision. In the decision of August 12, 
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1960, there was considered the claim of an enlisted man—for the dif- 
ference between the pay of the lower and higher grade—who was noti- 
fied prior to the period covered by the claim that he should have been 
reduced to the lowest enlisted grade under the provisions of paragraph 
126e of the Manual in accordance with his court-martial sentence. On 
the basis of an administrative determination of de facto status, how- 
ever, he had been permitted to retain the pay of the higher grade for 
the period prior to the date of such notification. While that decision 
simply expressed doubt as to the correctness of the administrative de- 
termination that the member was in a de fucto status for the period 
prior to notification without requiring a refund of the higher pay and 
allowances received during that period, it does not stand for the prop- 
osition that a de facto status exists for pay purposes for those mem- 
bers coming within the scope of paragraph 126¢e prior to the Simpson 
decision. 

Prior to the date of the Simpson decision automatic reduction under 
paragraph 126e was recognized and applied by the Court of Military 
Appeals in its decisions. See, for example, United States v. Flood, 2 
USCMA 114, 6 CMR 114. In such circumstances we believe that the 
effect of the Simpson decision, including its de facto consequences, 
must be viewed as prospective only. Both parts of question 4 are 
accordingly answered in the negative. 

We direct your attention to our decision of today, B-146604, 41 
Comp. Gen. 298, to you, dealing with related issues under certain 
Department of Army circulars issued as a consequence of the Simpson 
decision. 


[ B-146604 J 


Pay—Courts-Martial Sentences—Enlisted Personnel—Reduction 
in Grade—Effect of United States v. Simpson 


Even though the automatic pay grade reduction provisions in paragraph 126c 
of the Manual for Courts-Martial, 1951, applicable to enlisted personnel who are 
given court-martial sentences which include a dishonorable or bad conduct 
discharge, confinement, or hard labor without confinement, were held to be 
invalid by the United States Court of Military Appeals in the Simpson case 
rendered on February 20, 1959 (10 USCMA 229, 27 CMR 303), the administrative 
authority to invoke the automatic reduction provisions of paragraph 126c was 
recognized in Comptroller General decision B-139988, August 19, 1959, and in 
Court of Claims opinion in Johnson vy. United States, Ct. Cl. No. 234-59, decided 
May 28, 1959; therefore, insofar as pay and allowances are concerned for those 
enlisted members who were given such sentences as the result of court-martial 
trials and conviction after February 20, 1959—the date of the Simpson case—- 
and prior to July 20, 1960—the date of enactment of Public Law 86-633 providing 
statutory authority for pay reduction—the provisions of paragraph 126e are for 
application. 


Pay—Courts-Martial Sentences—Enlisted Personnel—Reduction 
in Grade—Effect of United States v. Simpson 


Enlisted members of the Army who as a consequence of the Simpson decision of 
February 20, 1959, 10 USCMA 229, 27 CMR 303, were erroneously paid in a 
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higher grade because of administrative failure to reduce them as required under 
paragraph 126e, Manual for Courts-Martial, 1951, may retain payments received 
in good faith prior to October 1, 1959, or the date on which their records were 
adjusted to show reduction to the lowest grade, whichever is earlier, notwith- 
standing instructions in. Department of Army Circulars 624-8 and 624-24 and 
delay in issuing such circulars after the decision of the Comptroller General, 
B-139988, August 19, 1959, recognizing administrative authority for invoking 
paragraph 126e, and any payments collected by reason of the circulars may be 
refunded ; however, there is no authority to pay any member the pay and allow- 
ances of a higher grade after his reduction was administratively effected unless 
he was advanced to such higher grade by proper authority. 


To the Secretary of Defense, November 7, 1961: 


On August 3, 1961, the Assistant Secretary of Defense (Comp- 
troller) requested our decision on five questions regarding the appli- 
cation of paragraph 126e of the Manual for Courts-Martial, 1951, to 
affected enlisted personnel, for the period February 20, 1959, the date 
of decision of the United States Court of Military Appeals in the case 
of United States v. Simpson, to July 12, 1960, the date of enactment 
of Public Law 86-633, 10 U.S.C. 858a. The questions for decision are 
set forth and discussed in Committee Action No, 292, Military Pay 
and Allowance Committee, Department of Defense. 

The questions are separately quoted and answered below: 


Question 1 


1. Are the provisions of paragraph 126e, MCM 1951 for application where the 
member was tried and convicted subsequent to 20 February 1959 and prior to 
passage of Public Law 86-633, approved 12 July 1960? 

Under the provisions of paragraph 126e of the Manual for Courts- 
Martial, 1951, unless otherwise provided by regulation of the Secre- 
tary concerned, automatic reduction to the lowest enlisted pay grade 
is effected when the court-martial sentence includes (1) dishonorable 
or bad-conduct discharge; (2) confinement; or (3) hard labor without 
confinement. Prior to February 20, 1959, action was taken adminis- 
tratively to effect the reduction immediately upon the issuance of the 
order of execution of the court-martial sentence or upon its being 
finally approved or suspended. However, on February 20, 1959, the 
United States Court of Military Appeals held in the case of United 
States v. Simpson, 10 USCMA 229, 27 CMR 303, that the automatic 
reduction provision in paragraph 126e of the Manual for Courts- 
Martial, 1951, is judicial in purpose and effect and is invalid in that 
it operates improperly to increase the severity of the sentence of the 
court-martial. 

In our decision of August 19, 1959, B-139988, to you, we said that 
we believed the automatic reduction provision of paragraph 126¢ 
to be administrative rather than judicial in character and that mem- 
bers should be paid at the rate for the lowest pay grade pending de- 
cision of the Court of Claims in the case of Johnson vy. United: States, 
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Ct. Cl. No. 234-59, filed May 28, 1959. In that case the plaintiff, citing 
the Simpson case as authority, was claiming the pay and allowances 
of the noncommissioned rank from which he was reduced pursuant 
to the automatic reduction provisions of paragraph 126e. On July 
15, 1960, the Court of Claims dismissed Johnson’s petition holding 
that there was ample administrative authority for the reduction as 
provided in paragraph 126e of the Manual. On April 17, 1961, the 
United States Supreme Court denied certiorari in the Johnson case 
(Docket No. 665, Mise.). Also, on July 12, 1960, there was enacted 
Public Law 86-633 which amended the Uniform Code of Military 
Justice, Chapter 47 of Title 10, United States Code, by adding a new 
section, 10 U.S.C. 858a, to provide by statute for the reduction to pay 
grade E-1 upon approval of the court-martial sentence of an enlisted 
member in a pay grade above E-1 that includes (1) a dishonorable 
or bad-conduct discharge; (2) confinement; or (3) hard labor with- 
out confinement. 

Based on the foregoing, our view is that, so far as pay and allow- 
ances are concerned, the provisions of paragraph 126¢ are for applica- 
tion in cases when the member was tried and convicted during the 
period February 20, 1959, to July 12, 1960. Question 1 is answered 
accordingly. 


Question 2 


2. If the answer to question 1 is in the negative, what is the effect of DA 
Circulars 624-8 dated 13 April 1960 and 624-24 dated 2 August 1960 as to reduc- 
tion of the member? 

While question 2 is predicated on a negative answer to question 1 
we deem it proper to consider the effect of DA Circulars 624-8 and 
624-24 so far as they relate to the pay and allowances of members 
affected by the Simpson decision. 

It is stated in Committee Action No. 292 that initial instructions to 
operating personnel on the Simpson decision specified that on and 
after February 20, 1959, the provisions of paragraph 126e, Manual 
for Courts-Martial, 1951, were invalid. Based on the decision of 
August 19, 1959, however, the Department of the Army on April 13, 
1960, issued circular 624-8. The reason why a directive implementing 
our decision was not issued at an earlier date is not stated. That cir- 
cular required that members coming within the scope of paragraph 
126e be paid at the reduced rate pending decision by the Court of 
Claims in the Johnson case. The circular was made retroactively 
effective in all cases in which reduction to the lowest grade had not 
been administratively affected because of the Simpson decision. Ap- 
parently as a result of that circular, members whose sentences were 
executed or approved subsequent to February 20, 1959, and who were 
not administratively recorded as reduced in rank because of the 
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decision of the Cowt of Military Appeals in the Simpson case were 
“reduced” retroactively effective as of the effective date of the court- 
martial sentence and collection action was commenced, at least in 
some cases, with the view to having such members remit the higher 
pay and allowances previously received. Subsequently, on August 
2, 1960, the Department of the Army issued circular No, 624-24, 
which provides, in part, that no collection action will be taken re- 
garding payments made prior to implementation of that circular and 
circular No, 624-8 that were otherwise proper, pending decision by 
our Office. 

By decision of today, B-146614, 41 Comp. Gen. 293, to you, rendered 
in response to Committee Action No. 293, Military Pay and Allowance 
Committee, Department of Defense, the pay and allowance conse- 
quences of the service of certain airmen not administratively reduced 
to the lowest enlisted grade in situations arising from the Simpson 
decision, are discussed. In that decision we concluded that the Simp- 
son decision afforded color of authority for continuing those members, 
not administratively reduced to the lowest enlisted grade, in the grade 
which they held prior to their sentence and that under the de facto 
rule those members who were not so reduced and who received the 
pay and allowance of the higher grade in good faith prior to the date 
of our decision of August 19, 1959, B-139988, were entitled to retain 
the pay and allowances which they had received. We pointed out that 
on and after the date of our decision of August 19, 1959, or at the 
latest, the end of a reasonable period after that date to allow for 
notice of such decision to reach all organizations and persons con- 
cerned, there was no color of authority for payments at the rate of 
the higher grade. We said that a reasonable period for the notifica- 
tion and distribution of our decision should be considered as ending 
not later than September 30, 1959, and that we would not question 
otherwise proper payments of the type there involved made prior to 
October 1, 1959. In line with that decision, enlisted members of the 
Army who as a consequence of the Simpson decision were erroneously 
paid in a higher grade because of failure to adminstratively reduce 
them and who received the payments in good faith may retain such 
payments received prior to October 1, 1959, or the date on which their 
records were adjusted to show their reduction to the lowest grade, 
Whichever is earlier, notwithstanding the instructions contained in 
the cited circulars and the delay in issuing those circulars. ny such 
payments collected from the members under the circulars may be 
refunded. There would be no authority, however, to pay any member 
the pay and allowances of a higher grade after his reduction had been 
administratively effected unless and until he was advanced to such 
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higher grade by proper authority. See the answer to question 2 in 
B-146614. Question 2 is answered accordingly. 
Questions 3, 4, and 5 are as follows: 


3. If the answer to question 2 indicates that the individuals subject to the 
provisions of the circulars were reduced are such reductions effective prior to 
the dates of the circulars? 

4. What collection action, if any, must be taken with regard to any payments 
(basic pay, travel allowances, reenlistment bonus, etc.) made prior to im- 
plementation of B-139988, 19 August 1959, that were otherwise proper? 

5. Would the answer to question 4 be any different if reduction in rate of pay 
was not accomplished until issuance of DA Circular 624-8 dated 13 April 
1960? 


In view of the answers to questions 1 and 2 above, no answer is 
required to questions 3, 4 and 5. 


[ B-147402 J 


Bidders—Qualitications—Time fer Determination 


A low bidder who did not qualify as a responsible bidder at the time an award 
was made on the advertised non-set-aside portion of a military procurement, 
or at the time the negotiations on the labor surplus area set-aside portion 
were begun, but who was issued a Certificate of Competency by the Small Busi- 
ness Administration prior to award of the set-aside should have his responsibility 
determined at the time of award of the set-aside; therefore, on the basis of the 
certification he is a responsible bidder and negotiations for the set-aside should 
be conducted with him. 


Contracts—Awards—Labor Surplus Areas 


To offer the set-aside portion of a military procurement on the basis of the 
highest unit price awarded for the non-set-aside portion to a bidder who, al- 
though he submitted a bid substantially less than that of the successful bidder 
on the non-set-aside portion, was denied award because of nonresponsibility but 
who, prior to award of the set-aside portion, was issued a small business Cer- 
tificate of Competency, would be to make an award which would not be to the 
advantage of the Government; therefore, in view of the prohibition in section 
623 of the Department of Defense Appropriation Act, 1962, 75 Stat. 379, against 
use of appropriated funds for price differential payments on account of labor 
surplus awards, which is construed as also prohibiting payment to a bidder in 
a labor surplus area of a price greater than the price offered by such bidder, 
the price quoted by the low bidder on the non-set-aside portion must be regarded 
as the ceiling on any award under the set-aside portion. 


Bids—Discarding All Bids—Administrative Determination 


The withdrawal of the set-aside portion of a military procurement after an 
award of the non-set-aside portion was made and the issuance of a new invitation 
with a 50 percent labor surplus set-aside to incorporate an additional quantity 
requirement as well as the quantity in the withdrawn set-aside invitation is a 
matter for administrative determination provided that such action is deter- 
mined to be in the best interests of the Government. 


To the Secretary of the Air Force, November 7, 1961: 

By letter of October 12, 1961, signed by the Deputy for Procure- 
ment and Production, our advice has been requested on questions 
arising out of a labor surplus set-aside under invitation for bids No. 
30-635-61-692 issued April 14, 1961, by the Rome Air Materiel Area 
for the procurement of CW-413 radomes and MK-530 erection 
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outfits; approximately 50 percent of the requirement to be awarded 
pursuant to competitive bidding, and the remainder to be negotiated 
under the terms of article 23 of the invitation reading as follows: 


A portion of this procurement, as identified elsewhere in the Schedule, has 
been set aside for award only to one or more labor surplus area concerns, and, 
to a limited extent, to small business concerns which do not qualify as labor 
surplus area concerns. Negotiations for award of the set aside portion will 
be conducted only with responsible labor surplus area concerns (and small 
business concerns to the extent indicated below) who have submitted responsive 
bids or proposals on the non-set-aside portion at a unit price within 120 percent 
of the highest award made on the non-set-aside portion. Negotiations for the 
set aside portion will be conducted with such bidders in the following order of 
priority : 

Group 1. Persistent labor surplus area concerns which are also small busi- 
ness concerns. 

Group 2. Other persistent labor surplus area concerns. 

Group 3. Substantial labor surplus area concerns which are also small 
business concerns. 

Group 4. Other substantial labor surplus area concerns. 

Group 5. Small Business concerns which are not labor surplus area con- 
cerns, 

Within each of the above groups, negotiations with such concerns will be in 
the order of their bids on the non-set-aside portion, beginning with the lowest 
responsive bids. The set aside shall be awarded at the highest unit price awarded 
on the non-set-aside portion, adjusted to reflect transportation and other cost 
factors which were considered in evaluating bids on the non-set-aside portion. 
However, the Government reserves the right not to consider token bids or other 
devices designed to secure an unfair advantage over other bidders eligible for 
the set aside portion. (1) A “labor surplus area” is a geographical area which 
at the time of award is (i) classified by the Dept. of Labor as an “Area of Sub- 
stantial Labor Surplus” or an “‘Area of Substantial and Persistent Labor Surplus” 
and listed as such by that Dept. in conjunction with its bi-monthly publication 
“Area Labor Market Trends”; or (ii) not classified as in (i) above, but which is 
individually certified as an area of persistent or substantial labor surplus by 
the Department of Labor at the request of any prospective contractor. 

(2) Labor Surplus area concern includes— 

(i) Persistent labor surplus area concerns which will perform or cause to be 
performed any contract awarded to them as labor surplus area concerns sub- 
stantially in “Areas of Substantial and Persistent Labor Surplus”; and 

(ii) Substantial labor surplus area concerns which will perform or cause to 
be performed any contracts awarded to them as labor surplus area concern 
substantially in “Areas of Substantial Labor Surplus.” 


Bids were opened on May 18, 1961. The low bidder on the non- 
set-aside, at a total price of $358,900 plus transportation, was Seal 
View Plastics, Inc., a small business in a first priority labor surplus 
area. The survey report of the low bidder’s capability was negative, 
however, and after the Small Business Administration declined to 
issue a Certificate of Competency the low bid was rejected for lack of 
responsibility. The advertised portion of the procurement was 
awarded on July 14, 1961, to the next low bidder including trans- 
portation considerations, Long Saulte Woodcraft, Ltd., a Canadian 
firm not eligible for participation in the set-aside. 

Because of the determination of nonresponsibility, Seal View Plas- 
tics was originally not included in the negotiations for award of 
the set-aside portion. A second survey of the: low bidder’s capabil- 
ities completed August 24, 1961, reaffirmed the initial conclusion. 
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However, the Small Business Administration issued a Certificate of 
Competency to Seal View Plastics on September 13, 1961, based, we 
have been informally advised, on the. bidder’s intention to adopt a 
proven method of manufacture other than the one he originally 
contemplated using. 

The first question posed is whether, under the circumstances, the 
procuring agency is required to negotiate a contract with Seal View 
Plastics on the set-aside portion. 

The award of the set-aside is, of course, made pursuant to negotia- 
tion and the contracting agency has greater discretion in the matter 
than would be the case under formal advertising. See B-135873, 
July 29, 1958; B-135964, July 8, 1958. It appears that but for the 
determination of nonresponsibility the low bidder would have initially 
qualified for participation in both portions of the procurement. The 
issuance by the Small Business Administration of a Certificate of 
Competency is conclusive on the procurement officers of the Govern- 
ment pursuant to section 8(b)(7) of the Small Business Act, as 
amended, 15 U.S.C. 637(b) (7). See 39 Comp. Gen. 868. The specific 
issue raised, therefore, is whether an otherwise responsive bidder may 
be barred from participation in a labor surplus area set-aside because 
it did not qualify as responsible at the time award was made on the 
advertised portion of the procurement or at the time negotiations for 
the award of the set-aside were begun. 

As a general rule, responsibiltiy should be measured with respect to 
the time of award rather than an earlier time. 39 Comp. Gen. 655. 
Since the low bidder, Seal View Plastics, was qualified as a responsible 
bidder by the issuance of the Certificate of Competency prior to the 
time of any award on the set-aside, we are aware of no basis for not 
entering into negotiations with that firm for such award in accordance 
with the priorities established by article 23, subject to the right of 
referral in paragraph 1-705.6(a), Armed Services Procurement 
Regulation. 

The next question presented is the price at which the set-aside por- 
tion should be offered to Seal View Plastics in view of the fact that 
the firm’s bid on the advertised quantity was significantly less than 
that of the successful bidder. ASPR 1-804.2(d) states, “The set-aside 
portion shall be awarded at the highest unit price awarded for the 
non-set-aside portion.” Article 23 of the invitation contains a pro- 
vision to the same effect. While this language appears clearly to 
contemplate negotiations on the set-aside at the price of the non-set- 
aside award, there must not be overlooked the fact that the statements 
were undoubtedly written in contemplation of the vast majority of 
situations where the set-aside would be awarded to a bidder at a price 
less than or equal to his bid. 
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On the other hand, ASPR 1-802 provides with respect to set-asides 
for labor surplus areas, “But in no case will price differentials be paid 
forthe purpose of carrying out this policy.” This provision is based 
on the language of a proviso in section 644 of the Department of 
Defense Appropriation Act, 1954, 67 Stat. 357, which has been carried 
forward in appropriation acts since that time. See, currently, section 
623 of Public Law 87-144, 75 Stat. 379. We considered the statutory 
language at 40 Comp. Gen. 489, 490, stating in part: 

On the record we must construe the limitation in question as precluding the 
expenditure by the defense establishment of appropriated funds under any con- 
tract awarded on the basis of a labor surplus area situation at a price in excess 
of the lowest obtainable on an unrestricted solicitation of bids or proposals. 

The legislation appears to have been intended primarily to pro- 
hibit an award of a contract to a firm in a distressed labor area at 
a price higher than the otherwise acceptable bid of another firm not 
in such area. We see no reason, however, why it should not be inter- 
preted to prohibit as well the payment to a bidder in a labor surplus 
area of a price greater than the otherwise acceptable offer of that 
bidder. To hold otherwise would in effect put the contracting agency 
in the position of denying an award to a bidder at his bid price but, 
instead, offering him an almost identical award at a substantially 
higher price. While the contracting agency may properly exercise 
broader discretion than under formal advertising, negotiations should 
nevertheless be conducted to the best advantage of the Government. 
38 Comp. Gen. 413, 416. This duty would not be carried out, in our 
view, if award of the set-aside should be made to Seal View Plastics 
at a price higher than its bid; such bid price should, therefore, be 
regarded as a ceiling on any award under the set-aside to Seal View 
Plastics. As we stated at 39 Comp. Gen. 503, 505: 

* * * We believe there is a reasonable basis for holding that the “highest unit 


price” * * * should in no event be construed to require an award at a price 
higher than that bid by the party entitled to the award. 


If, for some reason consistent with the foregoing, negotiations with 
Seal View Plastics do not culminate in an award of the set-aside, 
negotiations may then be undertaken with the next eligible firm pur- 
suant to article 23. 

It is also noted in your letter that the requirement for radomes 
has increased since issuance of the invitation and the Department is 
considering the possibility of issuing a new invitation with a 50 per- 
cent labor surplus set-aside to incorporate both the additional require- 
ment and the quantity included in the current set-aside. We note that 
set-asides may be withdrawn upon a proper determination by the 
contracting officer under ASPR 1-804.3. This appears to be an 
administrative matter and we have no objection to the proposed 
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combination of the requirements in a new invitation if such action is 
determined to be in the Government’s best interests. 


[ B-147016 ] 


Contracts—Awards—Small Business Concerns—Negotiation 


Although section 15 of the Small Business Act, 15 U.S.C. 644, does not specifi- 
cally provide for the negotiation of contracts with small business concerns, 
to construe the mandatory language of the section as merely permitting small 
business concerns to participate in procurements on the basis of having sub- 
mitted the lowest responsive bids under formal advertising procedures, which 
they are entitled to do, would render the section meaningless and serve no 
useful purpose ; therefore, the section is construed as authorizing the negotiation 
of partial set-asides for small business subsequent to the unrestricted formally 
advertised portion of a procurement. 


Contracts—Awards—Small Business Concerns—Price Reasonable- 
ness 


The negotiation of contracts with small business concerns on partial set-asides 
at prices higher than otherwise obtainable from large business concerns that 
have submitted bids on the formally advertised portion of a military procure- 
ment for jet fuels under 10 U.S.C. 2304(a) (17), which provides that the head 
of a military agency may negotiate a purchase or contract if negotiation is 
otherwise authorized and under section 15 of the Small Business Act, 15 U.S.C. 
644, which in effect authorizes the negotiation of contracts with small business 
concerns, is not improper, and, therefore, the Military Petroleum Supply Agency 
may, in view of this discretionary negotiation authority and the permission 
granted by the Armed Services Procurement Regulation Committee to deviate 
from paragraph 1-706.6(e) of the Armed Services Procurement Regulation 
which requires awards on the set-aside portion to be at the highest unit price 
for the non-set-aside portion, determine the prices at which contracts may he 
awarded to small business concerns on the set-aside portion without reference 
to the award prices on the non-set-aside portion so long as the total cost of the 
procurement would not exceed what it would have been without a set-aside. 


Contracts—Awards—Small Business Concerns—Price Reasonable- 
ness 


When a large business concern offers to supply the entire quantity of a procure- 
ment for jet fuel under which an indefinite amount was reserved for small 
business, the use of blanket authority given to the Military Supply Agency to 
deviate from the requirements of paragraph 1.706.6(e) of the Armed Services 
Procurement Regulation limiting the price at which awards on the set-aside 
portion may be made, on the basis that multiple awards at various prices to 
various concerns would have been necessary had there been no set-aside, is not 
for application and, therefore, awards on the set-aside portion at prices higher 
than highest unit price awarded under the non-set-aside portion are required 
to be adjusted downward. 


Contracts—Awards—Small Business Concerns—Floating  Set- 


Asides 


The “floating set-aside” procedure used by the Military Petroleum Supply 
Agency for jet fuel procurement under which bidders are put on notice in the 
invitation for the non-set-aside portion that a maximum quantity would be set 
aside for small business but that specific quantity allocations of the set-aside 
by area and specific items would not be determined until after bids are opened 
results in bidders, without knowledge of the quantity required, being unable 
to submit competitive and intelligent bids as required under formally advertised 
procurements and in the contracting officer being subject to charges of 
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favoritism, collusion and arbitrary action because the determination of the 
quantity to be set aside for small business is based on arbitrary and subjective 
criteria; therefore, the “floating set-aside” procedure should be eliminated in 
future procurements, 


Contracts—Awards—Small Business Concerns—Floating  Set- 


Asides 


Although awards of contracts for jet fuel were made under “floating set-aside” 
procedure, which is regarded as inherently destructive of the competitive bidding 
system, cancellation of the contracts which were awarded for periods of only 
6 months and under which deliveries have already begun would not be in the 
Government’s interest nor serve any useful purpose. 


To Admiral T. L. Becknell, Jr., Military Petroleum Supply Agency, 
November 17, 1961: 


We refer to your letter dated August 30, 1961, and a letter dated 
October 2, 1961, from Richard E. Schattman, Assistant Counsel of 
your Agency, submitting reports and related documents in connection 
with a protest filed with this Office by Spering, Morton & Dutton, 
attorneys for Cosden Petroleum Corporation, Big Spring, Texas, 
against award of contracts for JP-4 jet fuel under item AF-128, 
Dyess Air Force Base, of invitation for bids No. 61-161. 

The subject invitations for bids was issued on June 15, 1961, to 
meet requirements of the Army, Navy and Air Force for jet fuel, 
grades JP-3 and JP-4 for approximately 300 locations throughout 
the United States for the period October 1, 1961, through March 31, 
1962. The total quantity of JP-4 jet fuel to be purchased under the 
invitation was 44,444,524 barrels. The invitation contained a set-aside 
for small business amounting to 6,000,000 barrels. Paragraph A on 
page 4 of the invitation provides as follows: 


GENERAL INFORMATION 


1. A portion of the requirements for JP-4 Jet Fuel set forth in this Invitation 
for Bids is reserved as a set-aside for small business. The maximum quantity 
set-aside is 6,000,000 bbls. The quantity of the entire procurement of JP-4 
including the set-aside is approximately 44,444,524 bbls. Specific quantity 
allocations of the set-aside by geographic area and specific items will be fixed 
after receipt of bids. 

2. Only one bid on the quantities set forth in the Invitation for Bids shall be 
submitted. To be considered for the set-aside portion of this procurement a 
bidder qualifying as small business must bid on the nonset-aside portion of the 
procurement, 

3. After awards have been made under the nonset-aside portion of this pro- 
curement, negotiations will be commenced with small business concerns who 
have bid on the various items on which a set-aside has been made and who 
otherwise qualify for the small business set-aside. Negotiations will commence, 
beginning with that bidder who submitted the lowest responsive bid for a 
quantity which was not awarded in connection with the nonset-aside portion 
of that item and continuing with the next lowest bidder until the total set-aside 
has been awarded or available offers submitted by qualified small businesses are 
exhausted. For this purpose, when a bid offers increments at different prices, 
each increment will be considered as a separate bid. Each negotiation will be 
limited to the quantity offered in each bid and not awarded under the nonset- 
aside portion. 


645-668 O - 63 - 22 











308 DECISIONS OF THE COMPTROLLER GENERAL [41 


4. Awards of any portion of the nonset-aside quantities to concerns qualifying 
as small business shall not reduce the quantity of the set-aside. 


Item AF-128 called for delivery of 19,000,000 gallons of JP-4 jet 
fuel by tank car, transport truck, or pipeline to Dyess Air Force Base, 
Tye, Texas. Bids were opened on July 13, 1961, and bids were received 
from both large and small business concerns. An abstract of the 
bids shows the following prices on a delivered basis for the quantities 
offered with discounts applied : 








Method of 

Bidder Quantity Price Delivery 
Premier Oil & Refining Co. 6,000,000 gal. $0. 098406 _—truck 
Cosden Petroleum Corporation 19,000,000 gal. 0. 099 pipeline 
International Marketing, Inc. 2,500,000 gal. 0. 102298 ‘truck 
International Marketing, Inc. 2,500,000 gal. 0.105794 = truck 
Debco Corporation 7,500,000 gal. 0. 102861 ~=truck 
Petroleum Refining Co. 7,000,000 gal. 0. 104895. _— truck 


In addition, the record shows that the bid price of Cosden Petroleum 
Corporation was dependent upon the quantity of jet fuel awarded it. 
That is, without regard to the discount, Cosden quoted a price of $0.10 
per gallon and then stated in its bid that “In the event we are awarded 
as much as 17,000,000 gallons or more under Item 128, our price will 
be reduced $0.005 per gallon to $0.095 per gallon on this item of our 
bid.” 

With regard to the size status of the above-listed bidders it is re- 
ported that International Marketing, Inc., Debco Corporation and 
Petroleum Refining Company are small business concerns while Cos- 
den and Premier are considered large business concerns. 

In your letter of August 30, 1961, it is stated that sometime after 
the bids were opened, during the period of evaluation, a representative 
of the Cosden Petroleum Corporation was informed by the contract- 
ing officer, pursuant to the set-aside provisions of the invitation for 
bids, that a set-aside for small business of at least’2,500,000 gallons 
would be placed on item AF-128. The Cosden representative was 
further informed that it was apparent this set-aside would preclude 
the Government from accepting a quantity of 17,000,000 gallons or 
more from Cosden and, therefore, the $0.095 per gallon price would 
not be available to the Government. You say it was also apparent to 
Cosden that with the 14 cent reduction in price, based upon an award 
of 17,000,000 gallons or more, it was the low bidder on the item, but 
without the 14 cent reduction, Cosden was not the low bidder and 
would probably receive no award at all. 

The letter of October 2, 1961, reports that awards under the invita- 
tion were made as follows: 

Because the delivery period of the contracts affected by the protest commences 


on 1 October 1961 and because suppliers require advance notice, awards have 
been made for supply of Dyess AFB. The awards were made as follows: 
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NON SET-ASIDE 


5,500,000 gallons to Premier Oil & Retining @ $.098406 
SET-ASIDE 


7,500,000 gallons to Debco Corp. @ $.09881 

6,000,000 gallons to Petroleum Refining Co. @ $.00881 
The above awards were all made on a delivered to destination basis. The 
price paid to small business was the “balanced price” authorized by the ASPR 
Committee as a deviation from ASPR. The “balanced price” is determined by 
taking the weighted average of the large business bids which would have to be 
accepted to meet the requirement, if the total amount of the set-aside had not 
been taken by small business. 

In this case, Debco Corporation accepted a set-aside quantity great enough to 
exclude the offer of Cosden at $.095 per gallon based on a minimum award of 
17,000,000 gallons. Therefore, the “balanced price” was based upon Premier’s 
price of $.0094, less 1% discount and Cosdeh’s price of $.10, less 1% discount. 


In a letter dated September 13, 1961, Cosden’s attorneys challenge 
the legality of the “floating set-aside” procedure utilized by your 
Agency under which the specific quantity to be set aside for small busi- 
ness at particular locations is not determined until after bids are 
opened. On this point the following contentions are made by the 
attorneys for Cosden : 


* * * a determination made by the Agency, after the bid opening, that a mini- 
mum quantity of 2,500,000 gallons of Item AF-128 would be set-aside for small 
business would appear to be wholly arbitrary and clearly against the best inter- 
est of Government, in view of the bids received. If as little as 2,500,000 gallons 
were deemed an appropriate quantity to be placed as a set-aside quantity on 
Item AF-128, would not 2,000,000 gallons have been the more sound quantity to 
be fixed for a set-aside, since this would have permitted the full requirement of 
19,000,000 gallons for Item AF-128 to be procured at the lowest cost offered to 
Government? With more than 10,500,000 barrels of product offered by small 
business concerns on this IFB with which to effectuate the specified total mazi- 
mum set-aside of 6,000,0000 barrels, it is difficult to imagine that this additional 
500,000 gallons, a little less than 12,000 barrels, must be placed as a set-aside 
quantity specifically on Item AF-128. The full purchase cost delivered to 
Government of this additional 500,000 gallons at the Government’s contemplated 
set-aside award price of $0.09881 is only $49,405. Yet the inclusion of it in the 
minimum quantity fixed by Government as a set-aside on Item AF-128 arbitrarily 
increases the cost to Government of the total procurement for that Item by 
$88,218 (as stated in our letter of August 18, 1961), on the basis of the con- 
templated awards outlined by the Contracting Officer to Cosden. 


. * * = *€ a * 


In addition, of course, the MPSA must also make a determination that more 
than 2,000,000 gallons must be awarded on a set-aside basis on Item AF-128 in 
order to obtain the total of 6,000,000 barrels by set-aside for small business. 
Administratively, no more than 6,000,000 barrels may be procured by set-aside, 
since this is the “minimum quantity set-aside” officially established on page 4 
of the IFB for this procurement. Moreover, as confirmed by the quoted language 
of the IFB, and as will be pointed out later in this memo, it is not obligatory 
that the agency procure the full amount of 6,000,000 barrels by set-aside. Not 
only is it not obligatory, but, in our view, such procurement by set-aside awards 
is not authorized by law in any case where the resulting procurement cost to 
Government would be higher than is otherwise available under the same for- 
mally advettised bid invitation. Congress has given no authorization for a 
subsidy or premium price to be awarded to small business concerns above other 
qualified competitive bids. 


_In support of these contentions Cosden’s attorneys state that the 
fundamental rule of law applicable to making awards in purchases of 
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military supplies by formal advertising for bids, as in the subject 
invitation for bids, is contained in the provisions of 10 U.S.C. 2305 (c) 
which provides, inter alia, that awards shall be made to the respon- 
sible bidder whose bid conforms to the invitation and will be most 
advantageous to the Government, price and other factors considered. 
It is contended that since this act was amended and republished by 
the act of September 2, 1958, 72 Stat. 1457, it was enacted subsequent 
to the Small Business Act, 15 U.S.C. 631, et seg. (enacted July 18, 
1958), and, therefore, constitutes a dominant, as well as imperative 
or mandatory, provision of law which shall be carried out by the pro- 
curing officer or agency in making all awards under formal advertise- 
ments for bids. In view of this Cosden questions whether subsequent 
negotiation of any portion (as for a small business set-aside) of a 
formally advertised procurement has been legally authorized by 
Congress. 

With regard to the prices at which the present contracts were 
awarded, Cosden contends that these awards have resulted in higher 
costs to the Government than were otherwise available on the formally 
advertised portion of the procurement and that awards resulting in 
such higher costs are not authorized. 

The facts and circumstances of this case present three main ques- 
tions for our consideration: (1) whether a subsequent negotiation 
of a small business set-aside portion of a formally advertised pro- 
curement has been legally authorized by Congress; (2) whether the 
awards to Debco Corporation and Petroleum Refining Company, both 
of which were awarded a small business set-aside portion of the pro- 
curement, resulted in higher prices to the Government than were 
otherwise available on the formally advertised portion of the procure- 
ment, and, if so, the propriety of such awards; and (3) whether the 
“floating set-aside” procedure utilized by your Agency under which 
the set-aside portion of a procurement is not determined until after 
bids are opened is legally authorized. 

With regard to the first question presented, it has been reported 
that a joint determination by your Agency and the Small Business 
Administration was made to limit a portion of the present procure- 
ment to small business concerns and that the provisions of 10 U.S.C. 
2304(a) (17) and section 15 of the Small Business Act, 15 U.S.C. 644, 
were cited as the authority to negotiate the set-aside portion. Section 
2304(a) (17), Title 10, United States Code, provides that the head 
of an agency may negotiate a purchase or contract if “negotiation 
of the purchase or contract is otherwise authorized by law.” Section 
15 of the Small Business Act provides in pertinent part 

Yo effectuate the purposes of this Act, small-business cunce:us within the 


meaning of this Act shall receive any award or contract or any part thereof, 
and be awarded any contract for the sale of Government property, as to which 
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it is determined by the Administration and the contracting procurement or 
disposal agency (1) to be in the interest of maintaining or mobilizing the 
Nation’s full productive capacity, (2) to be in the interest of war or national 
defense programs, (3) to be in the interest of assuring that a fair proportion 
of the total purchases and contracts for property and services for the Govern- 
ment are placed with small business concerns * * *. [Italics supplied.] 


In 28 Comp. Gen. 662 we held that section 2(b) of the Armed Serv- 
ices Procurement Act of 1947, 62 Stat. 21, 10 U.S.C, 2301, which reads 
“Tt is the declared policy of the Congress that a fair proportion of the 
total purchases and contracts for supplies and services for the Govern- 
ment shall be placed with small business concerns,” did not, of itself, 
authorize the procurement of supplies without advertising in deroga- 
tion of section 3(b) of the Armed Services Procurement Act of 1947 
which requires that “Award shall be made * * * to that responsible 
bidder whose bid, conforming to the invitation for bids, will be most 
advantageous to the Government, price and other factors considered.” 

Subsequently we held in 31 Comp. Gen. 347 that contracts could 
be awarded to small business firms by negotiation, under section 
2(c)(1) of the Armed Services Procurement Act of 1947, 62 Stat. 
21, 10 U.S.C, 2304(a) (1), upon a proper determination by the agency 
head that the award is necessary in the public interest during a 
national emergency or when such action is supported by a determina- 
tion under the provisions of section 714(f) (2) of the Defense Produc- 
tion Act of 1950, as amended, 65 Stat. 143. This section terminated on 
July 31, 1953, but it contained essentially the same language now 
found in section 15 of the Small Business Act with regard to awarding 
contracts when it is determined to be in the interest of mobilizing 
the Nation’s full productive capacity or to be in the interest of the 
national defense program. See, also, 31 Comp. Gen. 431, 37 éd. 271, 
38 id. 326, and 37 id. 268. The last decision cited contains the follow- 
ing statement : 

It is pertinent to note that the Small Business Act itself provides in section 
214 thereof, 15 U.S.C. 643 [now 15 U.S.C. 644], that in order to effectuate the 
purposes of the act, small business shall receive those procurements determined 
by the Small Business Administration and the procuring agency to be “set-aside” 
for small business. To this extent, and by this specific means, the Congress 
has authorized a disregard of the statutes requiring formal advertising pro- 
eedures. A mere declaration of congressional policy, without implementation 
thereof by specific language, should not in our opinion be construed as repealing 
or making inapplicable definite statutory restrictions otherwise applicable * * *. 
[Italics supplied.] 

While it is true that section 15 of the Small Business Act does not, 
in so may words, speciflcally authorize the negotiation of contracts, 
such authority is necessarily implied from the language used. That 
section states that “7Z'o effectuate the purposes of this Act, small- 
business concerns * * * shall receive any award or contract or any 
part thereof * * *.” This language is couched in terms of command 
and must be construed as mandatory. See 31 Comp. Gen 431. If 
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small business procurements were not negotiated, small business firms 
would be eligible for awards of contracts only on the basis of having 
sukmitted the lowest responsive bids under formal advertising pro- 
cedures—awards which they would be entitled to in any event. The 
command of section 15 would then be an empty gesture serving no 
useful purpose. We must conclude, therefore, that Congress by enact- 
ing section 15 of the Small Business Act has authorized the negotia- 
tion of partial set-asides for small business subsequent to the 
unrestricted formally advertised portion of a procurement. 

With regard to the second question presented, paragraph 1-706.6(¢) 
of the Armed Services Procurement Regulation (ASPR) provides 
as follows: 

After all awards have been made on the non-set-aside portion, procurement 
of the set-aside portion shall in all instances be effected by negotiation. Nego- 
tiations shall be conducted only with those bidders or offerors who have sub- 
mitted responsive bids or proposals on the non-set-aside portion at a unit price 
no greater than 120 percent of the highest award made on the non-set-aside 
portion and who are determined to be responsible prospective contractors for 
the set-aside portion of the procurement. Negotiations shall be conducted with 
such small business concerns in the order of priority as indicated in the fore- 
going notices. Where equal low bids are received on the non-set-aside portion 
from concerns which are eligible for the set-aside portion, the concern which 
is awarded the non-set-aside portion (under the equal low bid procedures of 
2-407.6) shall have first priority with respect to negotiations for the set-aside 
portion. The set-aside portion will be awarded at the highest unit price awarded 
for the non-set-aside portion. 

Your agency submitted, as a part of the record in this case, a letter 
addressed to you dated February 21, 1961, from the Chief of Naval 
Material in which your Agency was granted blanket authority to 
deviate from ASPR 1-706.6(e) by the ASPR Committee. Approval 
was granted for the deviation specifically for : 

1. The Military Petroleum Supply Agency’s “balanced price” 
deviation. 

2. The “floating set-aside” deviation. 

3. The “step-price” deviation. 

4. The “exchange agreements” deviation. 


Only the first two deviations from ASPR 1-706.6(e) are involved 
in the matter before us and only these two, therefore, will be discussed 
here. 

In a statement dated August 5, 1960, to the ASPR Committee in 
support of your request for deviations, the purpose and justification 
for your request are set forth in considerable detail. The pertinent 
portions of this statement may be quoted as follows: 

3. MPSA proposes that, when multiple awards for jet fuels at various prices 
to various concerns would have been necessary bad there been no set-aside to 
cover the requirements of the Armed Services for a particular item, the awards 


to small concerns under the set-aside portion should be made at unit prices no 
lower than the cost would have been had there been no set-aside. 
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JUSTIFICATION 
Need for Multiple Awards 


4. At certain locations the needs of the Armed Services for petroleum products 
are so large that one supplier does not offer sufficient product to meet the full 
requirement. In such instances the product offered by two or more suppliers 
must be accepted. 

5. At numerous other locations many bidders offer an increment of their 
production at a low price, a second increment at a higher price, a third increment 
at a still higher price, etc. As a result “A” may be the low bidder for 10% of 
an item, “B” next low for 20%, “C” next low for 15%, “A” next (with his 
second increment) for 20% and “B” next (with his second increment) for the 
remaining 35%. 

6. Most large business firms and many of the small business firms have more 
than.one refinery. Since product is offered at origin, as well as at destination, 
occasionally fuel available from two different refineries of the same company 
will be competing for award at a particular lucatiop. 


Need for “floating set-aside” 


7. MPSA’s largest set-aside occurs in the procurement of jet fuels. Jet fuel 
is relatively easy to produce. Because the specification for jet fuel is broad as 
to the various distillation cuts which can be used, it is often blended from 
components which many refiners sometimes have difficulty in marketing. Occa- 
sionally, when sales of such refinery components cannot be arranged as jet fuels, 
the refiner’s storage tanks become full of hard to move components and he is 
restricted in his commercial operations. To the small refiner in particular the 
sale of jet fuel complements and hence increases his -refinery’s ability to market 
other products. 

8. Hence, jet fuel sales provide a means of moving the sometimes difficult to 
move refinery components. However, because the price of jet fuel remains low, 
the refiners prefer to move their refinery components as components of com- 
mercial fuels if at all possible. 

9. As a result of the above, large and small refiners vary their quantity 
offerings of jet fuel from one bid to the next. With respect to any particular 
item, the Contracting Officer does not know whether or how much any large 
business firm will offer or whether or how much any small business firm will 
offer. Therefore, if the Contracting Officer were to preselect the items and 
quantities for the set-aside, it would be unlikely that MPSA could award any- 
where near the present quantities awarded small business 

10. The practical jet fuel refining capacity of small business is approximately 
20,000,000 barrels per year. MPSA’s plan has been to take as much of that 
capacity as possible. This is done by setting aside approximately 10 to 12 
million barrels a year but not designating the specific items to which the set- 
aside will apply. Normally, three to five million barrels a year are awarded 
small business on a nonset-aside basis. The remaining quantity offered by small 
business is considered for a set-aside award by floating a set-aside to the items 
where the smalls can most advantageously supply. The quantity awarded on a 
set-aside basis varies between eight to eleven million barrels per year. Between 
four and seven million barrels per year of capacity are not awarded due to 
refusal to meet the set-aside price, to insufficient local military requirement or 
to the small firm’s preference to sell the components commercially and hence 
reduce his offerings to Government. 

* 7 ” « * * o 


13. The “floating set-aside” has been accepted by the petroleum industry and 
its use by MPSA is known to members of the Congressional Small Business 
Committees, to the Small Business Administration and to representatives of 
GAO. Further, because most large firms offer product on an f.o.b. origin basis, 
their offered product is in effect floated to another item and to them the result 
is essentially the same as if there had been a firm set-aside. 


What is Wrong with Current Procedure 


14. ASPR 1-706.6(e) does not envisage the situation where multiple awards 
would be necessary to meet Government’s requirements. When multiple awards 
at various prices are necessary to meet the requirements of a single item or 
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area, Government benefits pricewise from a small business set-aside. Enclo- 
sure (1) presents a typical case wherein the savings to Government due to set- 
aside would be $37,400.00. 

15. Small firms have strenuously objected to meeting the cut-off price required 
by ASPR 1-706.6(e) and have argued that the Government couldn’t fill its 
requirements at the cut-off price therefore Government was not being fair in 
expecting small firms to meet that cut-off. In September 1958, because the cut- 
off price of $.0874 was considered too low, all small firms in the Los Angeles area 
refused the set-aside at that price. Government would have had to pay approxi- 
mately $190,000.00 more for the quantity involved if awarded under the solici- 
tation and absent a set-aside. Based upon a one-time deviation from the Office 
of Naval Material, MPSA successfully negotiated the set-aside at the weighted 
average price of $.0896. 


How MPSA’s Proposed Procedure Would Work 


16. MPSA’s proposal is based on the premise that Government should seek no 
apparent savings from the set-aside program. 

17. MPSA would first determine the total cost of the fuel for multiple award 
items as if no set-aside were involved. This would be determined by an exami- 
nation of all the bids received on the item in response to the solicitation. 
Second, MPSA would determine the total quantity available from small refiners 
which could be obtained on a set-aside basis. Third, in the case of a floating 
set-aside, MPSA would float a set-aside to the item approximately equal to the 
quantity available from small business and not. awardable under the nonset- 
aside portion. Fourth, MPSA would deduct the cost of any nonset-aside awards 
from the first determined total cost. Fifth, the weighted average cost of the 
set-aside quantity would be determined by dividing the remainder of the total 
cost by the total set-aside gallons. This procedure is illustrated in enclosure (1). 


* * * * * x + 
DEVIATION REQUESTED 

19. It is requested that MPSA be authorized to deviate from the requirements 
of ASPR 1-706.6(e) in favor of the “weighted average” and “step” price approach 
described herein when multiple awards at various prices to various firms would 
be necessary to cover the requirements of a particular item or area if no set- 
aside were made; provided, however, that the total cost of the requirement would 
not exceed what it would have been absent a set-aside. 

Questions concerning the propriety of the prices at which contracts 
may be awarded to small business concerns have been before this Office 
on a number of occasions. In 31 Comp. Gen. 347 we held that con- 
tracts may be awarded to small business firms by negotiations, under 
section 2(c) (1) of the Armed Services Procurement Act of 1947 upon 
a proper determination by the agency head that the award is necessary 
in the public interest or when such action is supported by a determi- 
nation under the Defense Production Act of 1950, as amended, that 
the award is in the interest of mobilizing the Nation’s productive 
capacity or the national defense program, even though bids are first 
solicited and negotiation with a small business concern results in a 
higher price than otherwise obtainable. ‘The decision reasoned that: 

* * * if the contracts here contemplated properly may be negotiated with small 
business firms at a higher cost to the Government than is otherwise obtainable, 
the fact that bids are first solicited would not preclude the contracting agency 
from negotiating the contract with a small-business concern at a higher price. 
In that connection, it would appear that important considerations indeed 
would be necessary to determine that the public interest requires the award of 


contracts to small business concerns when it is known at the time that the pro- 
curement could be made from other sources at less cost to the Government. In 
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apparent recognition of such fact, section 714(f) (2) of the Defense Production 
Act of 1950, as amended, 65 Stat. 143, provides that— 

“The Congress has as its policy that a fair proportion of the total purchases 
and contracts for supplies and services for the Government shall be placed with 
small-business concerns. To effectuate such policy, small-business concerns with- 
in the meaning of this section shall receive any award or contract or any part 
thereof as to which it is determined by the Administration [Small Defense 
Plants Administration] and the contracting procurement agencies (A) to be in 
the interest of mobilizing the Nation’s full productive capacity, or (B) to be in 
the interest of the national defense program, to make such award or let such con- 
tract to a small-business concern.” 


In 31 Comp. Gen. 431 we held that although it would not be legally 
proper for a procuring agency to enter into a contract with a small 
business concern at a higher price than otherwise might have been 
obtained in instances where advertising is required and formal bids 
are solicited, where joint determinations (such as under section 
71A(f) (2) of the Defense Production Act of 1950), are made in ad- 
vance, the procurement may be negotiated with small business con- 
cerns at higher prices than otherwise obtainable. Finally see 36 
Comp. Gen. 187. That decision involved a procurement of jet fuel, 
a portion of which was set aside for small business. The invitation 
for bids contained a provision with regard to the small business set- 
aside which provided that : 

Those bidders with whom negotiation is commenced will be offered an oppor- 
tunity to meet a fair and reasonable price as determined by the Contracting 
Officer. Such determination shall be made on the basis of the weighted average 


unit price of the initial awards made under the unreserved portion in the var- 
ious geographic marketing areas. 


It was reported that it appeared improbable that small concerns would 
be able to participate in the award of that portion reserved for small 
business at a price equal to or less than the weighted average unit 
price of the initial awards on the unreserved portion. In other 
words, small business concerns would not be able to participate 
unless they received a price in excess of the weighted average unit 
price of the awards made on the non-set-aside portion. Under these 
circumstances, the Small Business Administration requested our opin- 
ion as to the discretion accorded the procurement agency to establish 
a fair and reasonable price in the negotiation of certain contracts 
with small business concerns and, more specifically, whether awards 
could be made on the set-aside portion at a price not in excess of the 
highest unit price awarded under the non-set-aside portion. In reach- 
ing our decision that we would not object to awards to small business 
concerns “at prices not in excess of the next-higher bid on the unre- 
served portion for the same using activity,” the following comments 
were made: 

In interpreting section 2(b) of the Armed Services Procurement Act of 1947, 
62 Stat. 21, 41 U.S.C. 151(b), we held in 31 Comp. Gen. 347, that where nego- 
tiating authority exists pursuant to provisions such as contained in section 


2(c)(1) of the Armed Services Procurement Act of 1947, 62 Stat. 21, 41 U.S.C. 
151(c) (1), contracts may be negotiated with small business firms at a higher 
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cost to the Government than is otherwise obtainable. In view of the substantial 
similarity between section 2(b) of the Armed Services Procurement Act and sec- 
tion 214 of the Small Business Act, we see no reason why our conclusion should 
differ in this case. In other words, so far as the statute is concerned, we find no 
requirement that awards negotiated with small business concerns must be 
limited to the weighted average of other awards made of the unreserved portion 
of the subject procurement. 


* * . . * * * 


While we see no compelling reason in the statutes for requiring that awards 
for partial set-asides be made only by negotiation * * * or for requiring such 
awards to be made at higher prices than those at which awards may be made 
for unreserved portions of the same procurement, there appears to be no basis 
on which we may properly object to such requirements, since the negotiating 
authority generally is vested in the heads of the military departments, and the 
authority to effectuate the purposes of the Small Business Act is left primarily 
to the joint action of :your agency and the procuring agencies. 


* * * * ” * * 

Whether any awards should be made of the set-aside portion at prices in 
excess of the “fair and reasonable” price determined by the contracting officer 
in accordance with the terms of the invitation is a matter to be resolved by 
the procuring authority in the light of the pertinent regulations and directives, 
but so far as this Office is concerned we would not object to any such awards 
at prices not in excess of the next-higher bid on the unreserved portion for the 
same using activity. 

The unit prices at which awards were made to Debco Corporation 
and Petroleum Refining Company on the set-aside portion of the pro- 
curement exceeded the unit price of the award made to Premier 
Oil & Refining Company on the non-set-aside portion. It is true as 
alleged by Cosden’s attorneys that had there been no set-aside placed 
on item AF-128, or had there been a set-aside of less than 2,000,000 
gallons placed on that item, Cosden’s price would have been low and 
award of the non-set-aside portion would have been required to be 
made to that firm under the usual procedures of formally advertised 
bidding. However, because a set-aside in excess of 2,000,000 gallons 
was actually placed on the item, Cosden’s price was no longer avail- 
able for consideration on the non-set-aside portion since, by virtue 
of the qualification in its bid, it then exceeded the $0.098406 per 
unit price of Premier. Thus it must be concluded that so far as the 
award on the non-set-aside portion is concerned, Premier’s bid on that 
portion was properly accepted as the lowest responsive bid. 

Under the terms of the procedure outlined in paragraph 17 of your 
statement quoted above the price at which awards shall be made to 
small business concerns is determined without reference to the price 
or prices at which awards are made on the non-set-aside portion. In 
the instant case, the awards to Debco and Petroleum Refining at the 
price of $0.09881 per unit did not result in higher cost to the Govern- 
ment than otherwise available from Cosden whose price for quantities 
of less than 17,000,000 gallons was $0.099 per unit. In any event, how- 
ever, in view of our decisions in 31 Comp. Gen. 347, id. 431, and 36 id. 
187, this Office has no basis for objecting to the negotiation of contracts 
with small business concerns at higher prices than are otherwise 
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available from large business concerns who have submitted bids on 
the formally advertised portion of a procurement. Also, in view of 
the discretionary negotiating authority vested in your Agency and 
the blanket authority granted by the ASPR Committee to deviate 
from the requirements of ASPR 1-706.6(e), we do not object to the 
formula outlined in paragraph 17 of your statement for determining 
the prices at which to award contracts to small business concerns on 
a set-aside so long as the total cost of the requirement, as expressed 
in paragraph 19 of your statement, would not exceed what it would 
have been absent a set-aside. 

We do not believe, however, that the approved deviation procedure 
was applicable to the instant case. The statement of MPSA support- 
ing the request for deviation from ASPR 1-706.6(e) indicates that 
the procedure was to be used when multiple awards for jet fuels at 
various prices to various concerns would have been necessary had there 
been no set-aside to cover the requirements of the Armed Services for 
a particular item. Here, Cosden offered to supply the entire quantity 
of item 128 and, conseqently, multiple awards would not have been 
necessary had there been no set-aside for small business concerns. 
Accordingly, since the price at which awards were made to Debco and 
Petroleum Refining is in excess of the price agreed to be paid to 
Premier Oil & Refining, we believe a downward adjustment in price 
with those two concerns would be appropriate. 

Turning now to the question whether the “floating set-aside” pro- 
cedure is legally authorized, your letter of August 30, 1961, states 
that this feature of the set-aside is peculiar to the semiannual jet 
fuel procurement of your Agency and that the two alternatives to the 
“floating set-aside” procedure are not feasible for the reasons, as 
outlined in your letter, as follows: 

The first alternative, to specifically indicate set-aside quantities on each item 
in the Invitation for Bids, is not feasible because the quantities which will be 
offered by small business are not known in advance of the procurement. In 
addition, the specific locations at which small business will offer product is not 
known in advance of the procurement. Therefore, to attempt to pinpoint the 
set-aside quantities by item, in advance, would inevitably result in a substantial 
reduction in the quantity awarded to small business. On the other hand, if the 
quantity set-aside was increased to assure essentially the same level of awards 
to small business as is currently made, the cutoff price(s) at which set-aside 
awards would be available to small business would be substantially lower 
because large business would be competing for a smaller unreserved portion. 
Fewer multiple awards would have to be made to cover the lesser unrestricted 
portion. 

‘The other alternative, total set-asides for small business on certain selected 
items, is also not feasible. There are many areas where there is insufficient 
competition among the small business concerns to support a total set-aside. 
The only element of competition in such areas comes from large business. In 
addition, the utilization of total set-asides would again result in a substantial 
reduction in the quantity awarded to small business. Since a competitive 


situation is required, the quantity set-aside would have to be substantially 
reduced. 
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On the other hand it has been reported to this Office that the “float- 
ing set-aside” procedure has been employed by your Agency since June 
of 1956 and that although it would be extremely difficult to specifically 
indicate set-aside quantities on each item in advance of bid opening, 
this could be accomplished. 

An invitation for bids containing, as in this case, a partial small 
business set-aside involves two separate and distinct procurement 
procedures. Awards of contracts on the non-set-aside portion are 
made in accordance with formal advertising procedures while awards 
on the set-aside portion are accomplished through negotiation proce- 
dures. While it may be argued that the “floating set-aside” is only a 
part of negotiation procedure and, thus, of no concern to large business 
concerns bidding upon the non-set-aside portion, it cannot be denied 
that the “floating set-aside” principle under which the set-aside is 
fixed after bids are opened on the non-set-aside portion, has a direct 
and substantial impact upon the formally advertised portion of the 
procurement. The “floating set-aside” procedure is used to determine 
the quantity to be set aside for small business participation, but at the 
same time, it also fixes the quantity available for award under formal 
advertising principles. 

In formally advertised procurements bidders must be given an 
opportunity to bid upon a common basis and unless the specifications 
upon which bidders submit bids are clear and definite there will be no 
effective competition. As a general rule, therefore, advertised speci- 
fications must be sufficiently detailed, definite and precise upon all the 
essential elements that enter into the contracts so as to afford a basis 
for full and fair competitive bidding upon a common standard. 43 
Am. Jur., Public Works and Contracts, § 36, 36 Comp. Gen. 311. 17 id. 
789, 11 id. 220. 

In the present invitation for bids, bidders were put on notice that a 
maximum quantity of 6,000,000 barrels of jet fuel would be set aside 
but that specific quantity allocations of the set-aside by geographic area 
and specific items would be fixed after receipt of bids. Under this 
notice all bidders were informed of the procedure that would be uti- 
lized in determining the quantity available for large business partici- 
pation and, in that sense, they could be said to be bidding upon a 
common basis—but it is bidding on a common basis in the dark. A 
notice to the effect that a certain number of barrels of fuel is set aside 
on a nition-wide basis with a further breakdown of the set-aside on a 
local basis, such breakdown to be determined after bids are opened, has 
very little meaning or relevance to bidders submitting bids on a local 
basis only. The quantity required to be furnished is one of the most 
important elements in an invitation for bids and without advance 
knowledge of the quantities required it is difficult to imagine how 
bidders can submit truly competitive and intelligent bids. 
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It is alsoa cardinal requirement in formally advertised procurements 
that bidders be notified in advance of the basis on which their bids will 
be evaluated. B-128405, September 17, 1956, and B-120741, March 
17, 1955. In 36 Comp. Gen. 380 it was stated that the basis of evalu- 
ation which must be made known in advance to bidders should be: 


* * * as clear, precise and exact as possible. Ideally, it should be capable of 
being stated as a mathematical equation. In many cases, however, that is not 
possible. At the minimum, the “basis” must be stated with sufficient clarity 
and exactness to inform each bidder prior to bid opening, no matter how varied 
the acceptable responses, of objectively determinable factors from which the 
bidder may estimate within reasonable limits the effect of the application of 
such evaluation factor on his bid in relation to other possible bids. By the 
term “objectively determinable factors” we mean factors which are made known 
to or which can be ascertained by the bidder at the time his bid is being pre- 
pared. Factors which are based entirely or largely on a subjective determination 
to be announced by representatives of the contracting agency at the time of or 
Subsequent to the opening of bids violate the principle for the reason that they 
are not determinable by the bidder at the time his bid is being prepared. 


Obviously, the quantity of product available for award under formal 
advertising is a factor which must be made known in advance if 
bidders are to be able to prepare intelligent bids and to estimate 
the effect of such factor on their bids in relation to possible bids 
from competitors. The “floating set-aside” procedure violates the 
rule since, from the record before us, it appears that the determina- 
tion of the quantity to be set aside for small business is based largely 
on arbitrary and subjective criteria, the chief guide to the contracting 
officer in making the determination being the quantities actually offered 
by small business concerns which are not known until bids are opened. 
Such a procedure is also inimical to the interests of sound, orderly 
procurement and leaves the contracting officer open to charges of favor- 
itism, collusion and arbitrary action whether those charges are based 
on fact or not. See 13 Comp. Gen. 284 and 18 id. 641. Such charges, 
in turn, impair public confidence in the competitive bidding system. 

As noted previously the “floating set-aside” procedure has been in 
operation since at least June of 1956, a period of over 5 years. It 
would seem reasonable to conclude that in such a period of time your 
Agency has acquired some degree of knowledge and experience on 
small business capabilities and average offerings of fuel at the various 
locations jet fuel is procured over the country. A reasonably accurate 
advance determination as to the specific quantities at specific locations 
that will be offered by small business concerns would appear to be 
within the capabilities of your Agency personnel no matter how 
difficult such determinations might prove to be. In any event, how- 
ever, it should be noted that one of the principal purposes of the formal 
advertising machinery is to secure for the Government its minimum 
needs at the lowest cost possible. You state that if, under a prede- 
termined procedure, the quantity set aside was increased to assure 
essentially the same level of awards to small business as is currently 
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made, the cutoff prices at which set-aside awards would be available 
to small business would be substantially lower because large business 
concerns would be competing for a smaller unreserved portion. Even 
though the accuracy of such contention may be demonstrable (Cosden, 
however, states that larger quantities of product can usually be pro- 
vided at lower unit cost than smaller quantities), we find nothing 
in the Small Business Act requiring the conclusion that small business 
concerns are to be awarded contracts under a procedure inherently 
destructive of the competitive bidding system which system has, at 
least, an equal claim to preservation. 

In view of the fact that contracts already awarded are for periods 
of only 6 months and deliveries have begun, we do not feel that it 
would be in the Government’s interest or that it would serve any 
useful purpose to require cancellation of the awards as made. How- 
ever, we suggest that proper steps be taken to insure that future invi- 
tations for bids issued by your Agency do not contain the objection- 
able “floating set-aside” feature. 


Fr B-144198 J 


Leaves of Absence—Lump-Sum Payments—Military Duty 


The limitation on the amount of leave which can be paid for ip a lump sum 
in the lump-sum leave payment act of December 21, 1944, as amended, 5 U.S.C. 
61b, is applicable to all employees entering the Armed Forces so that an em- 
ployee who at the time of entry into the Armed Forces for extended active duty 
has 30 days accumulated and 15 days current annual leave may not be paid a 
lump sum for more than 30 days. 


Leaves of Absence—Civilians on Military Duty—Leave, Etc., Status 


Employees other than reservists or National Guardsmen who enter the Armed 
Forces on extended active duty may not be carried in an annual leave status 
until their annual leave is exhausted in view of the provisions of the lump-sum 
leave payment act of December 21, 1944, as amended, 5 U.S.C. 61b, which re- 
quires payment in a lump sum when the employee elects to be paid for such 
leave. 


Leaves of Absence—Civilians on Military Duty—Excess Leave 


An employee who, when he enters the Armed Forces on extended active duty, 
has more accumulated (30 days) and current annual leave (15 days) than he 
can be paid for in a lump sum because of the limitation in the lump-sum leave 
payment act of December 21, 1944, as amended, 5 U.S.C. 61b, may elect to be 
paid in a lump sum for the full amount for which payment is possible in his 
case (30 days) and have the excess leave (15 days) remain to his credit until 
his return from the military service; however, the employee may not elect to 
be paid in a lump sum for less than he would be entitled to (30 days) and have 
a larger amount remain to his credit. 


Leaves of Absence—Civilians on Military Duty—Excess Leave 


Under the act of August 1, 1941, as amended, 5 U.S.C. 61a, employees are en- 
titled to elect to have both accumulated and current accrued annual leave remain 
to their credit until return from active military or naval service, such right 
not being affected by the lump-sum leave payment act of December 21, 1944, 
or the maximum limitation on the accumulation of leave in the Annual and 
Sick Leave Act of 1951, 5 U.S.C. 2062(c) ; therefore, an employee who has annual 
leave in excess of the limitation at the end of the year in which he enters the 
Armed Forces and who elects to have it remain to his credit until his return 
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has such leave credit frozen until his return and the maximum limitation on 
leave accumulation should be applied at the beginning of the leave year follow- 
ing the leave year in which the employee is restored to duty. 


Leaves of Absence—Lump-Sum Payments—Military Duty 


Although an employee who is called to extended active duty as a reservist or 
National Guardsman is entitled under 5 U.S.C. 30r(c) to be carried on an 
agency’s rolls until his annual leave is exhausted, that factor does not preclude 
an election to receive a lump-sum payment for annual leave if he so desires. 


Leaves of Absence—Civilians on Military Duty—Excess Leave 


An employee who, when he’ enters on extended active duty as a reservist or 
National Guardsman, has 30 days accumulated and 15 days current accrued 
leave and who elects to receive a lump-sum payment may only be paid for 30 
days, the maximum payment possible in his case, the balance to remain to his 
credit until his return from service and upon return to his civilian position the 
maximum leave limitation should be applied at the beginning of the leave year 
following the leave year in which the employee is restored to duty. 


Leaves of Absence—Civilians on Military Duty—Excess Leave 


An employee who, when entering on extended active duty as a reservist or 
National Guardsman, elects pursuant to 5 U.S.C. 30r to be carried on the rolls 
of the agency on annual leave extending into the next leave year, is subject to 
the maximum leave accumulation provisions in section 203(c) of the Annual 
~ Sick Leave Act of 1951, 5 U.S.C. 2062(c) so that any balance would be 
orfeited. 


Leaves of Absence—Lump-Sum Payments—Maximum Limitation 


Accumulated and current acerued annual leave rights under the act of August 1, 
1941, 5 U.S.C. 61b, applicable to employees entering on military duty are not 
affected by the maximum limitation on accumulation of leave contained in 
section 203(c) of the Annual and Sick Leave Act of 1951, as amended, 5 U.S.C. 
2062(c), even though the leave might be in excess of the limitation at the end 
of the year in which an employee enters the military service; however, such 
maximum limitation is for application at the beginning of the leave year 
following the leave year in which the employee is restored to duty and recred- 
ited with leave. 


Leaves of Absence—Civilians on Military Duty—Retroactive Pay- 
ment 


The purpose of the retroactive date, January 1, 1961, of section 7 of Public Law 
87-378, approved October 4, 1961, relating to military leave for employees was to 
permit employees who previously had been granted military leave in the first 
half of the fiscal year 1961 to again be granted military leave in the calendar 
year 1961, even though it was taken in the same fiscal year as the first tour of 
military duty; therefore, an employee who was granted 15 days’ military 
leave in August 1960 and in April 1961 had another tour of military duty which 
was charged to annual leave or to leave without pay is entitled to have his leave 
record adjusted to change the charge from annual leave or leave without pay to 
military leave thereby permitting recredit of annual leave or payment of salary 
in the case of leave without pay. 


Leaves of Absence—Civilians on Military Duty—Calendar v. Fiscal 
Basis 

An employee who was given 15 days of military leave in April 1961 and an 
additional 15 days in August 1961 which was legal and proper under the law as 
it existed at that time, Public Law 86-559, 5 U.S.C. 30r, providing for the 
granting of military leave on a fiscal year basis, is not required to have an 
adjustment in his military leave under Public Law 87-378 which substituted a 
calendar year basis for the fiscal year basis. 

Leaves of Absence—Civilians on Military Duty—Calendar v. Fiscal 
Basis 

An employee who was granted 15 days of military leave in April 1961 and who 
again enters on military leave on June 26, 1961, which extended into July 1961, 
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should be granted military leave only to the extent that it was authorized under 
the law in existence at that time; therefore, only the period of military duty on 
and after July 1, 1961, may be charged to the 15-day military leave credit, the 
period of duty in June 1961 when either annual leave or leave without pay was 
charged may not be changed to military leave. 


Leaves of Absence—Civilians on Military Duty—Calendar v. Fiscal 
Basis 

An employee who was granted 15 days’ military leave in April 1961 and who 
entered a second period of military leave beginning October 1, 1961, which 
carried through October 4, 1961—the date of enactment of Public Law 87-378 
which changed the basis for granting military leave from a fiscal year to cal- 
endar year basis—may not have his absence on military duty after October 4, 
1961, charged to military leave. 


Leaves of Absence—Civilians on Military Duty—Calendar v. Fiscal 
Basis 


Although an employee who had 15 days’ military leave in July 1961 and who was 
ordered to extended active duty October 15, 1961, would be precluded under 
Public Law 87-378, approved October 4, 1961, from having any further military 
leave during the calendar year 1961, he may be granted 15 days’ military leave 
beginning January 1, 1962, for the second tour of military duty. 


Leaves of Absence—Civilians on Military Duty—Calendar v. Fiscal 
Basis 

An employee who was granted 12 days of military leave in July 1961 and who was 
charged for 3 days of military leave on a second period of military duty after 
October 4, 1961—the effective date of Public Law 87-378 which changed the basis 
for charging military leave from a fiscal year to a calendar year—may receive 
12 days of military leave in 1962, the employee being entitled to 15 days of mili- 
tary leave in any one period of extended active duty, and in cases where agencies 
did not grant the 3 days’ military leave in the 1961 calendar year, the employee 
may be granted 15 days of military leave after January 1, 1962, while on active 
duty extending into the 1962 calendar year. 


Leaves of Absence—Civilians on Military Duty—Charging 


Although ordinarily an agency should charge the first 15 days of military duty 
to military leave, the agency has discretion to determine when military leave 
should be granted if the period of military duty is for more than 15 days. 


To the Chairman, United States Civil Service Commission, Novem- 


ber 21, 1961: 


On October 31, 1961, the Acting Chairman requested answers to (1) 
several questions concerning the disposition of accumulated and cur- 
rent accrued annual leave for civilian employees entering military 
service, and (2) to various questions on military leave for reservists 
and National Guardsmen entering on active military duty. 


ANNUAL LEAVE 


The questions and comments relating to annual leave are quoted and 


answered under categories “A”, “B” and “C”, 


A. An employee, who is not a Reservist or National Guardsman, at the time 
of entry on extended active duty with the Armed Forces has 30 days accumulated 
and 15 days current accured annual leave to his credit. Under the provisions 
of 5 U.S.C. 61a, he may be paid for his “accumulated or current accrued leave, or 
to elect to have such leave” remain to his credit. 
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1. If the employee elects to be paid for this leave, may he be paid a lump sum 
for the entire 45 days? 

2. May the employee be carried on the rolls of the agency in an annual leave 
status until his annual leave is exhausted, or is the agency required to pay the 
employee in a lump sum to the extent that the leave can be so paid? 

8. If the employee is kept on the rolls of the agency because he elects to be 
paid in kind for his accumulated and accrued annual leave, and the leave year 
ends before his balance is reduced to his annual leave ceiling, how should his 
leave account be handled? 

4. May the employee elect to be paid in a lump sum for 30 days and have the 
remainder (15 days) remain to his credit? Or, could he elect to be paid in a 
lump sum for 15 days and’ have the remainder (30 days) remain to his credit? 

5. If the employee elects to have his leave remain to his credit, is the credit 
frozen until his return to his civilian position, regardless of the amount? Is 
the ceiling applied at the end of the leave year in which he returns? 


The act of August 1, 1941, 55 Stat. 616, as amended by the act of 
April 7, 1942, 56 Stat. 200, as codified in 5 U.S.C. 61a, is as follows: 


Employees of the United States Government, its Territories or possessions, 
or the District of Columbia (including employees of any corporation created 
under authority of an Act of Congress which is either wholly controlled or 
wholly owned by the United States Government, or any corporation, all the 
stock of which is owned or controlled by the United States Government, or 
any department, agency, or establishment thereof, whether or not the employees 
thereof are paid from funds appropriated by Congress), who, subsequent to 
May 1, 1940, shall have entered upon active military or naval service in the 
land or naval forces of the United States by voluntary enlistment or otherwise, 
shall be entitled to receive, in addition to their military pay, compensation in 
their civilian positions covering their accumulated or current accrued leave, 
or to elect to have such leave remain to their credit until their return from 
active military or naval service. 


. 


Section 203(c) of the Annual and Sick Leave Act of 1951, 65 Stat. 
679, as amended by the act of July 2, 1953, 67 Stat. 137, as codified in 
5 U.S.C. 2062(¢), provides as follows: 


(c) The annual leave provided for in this section, which is not used by an 
officer or employee, shall accumulate for use in succeeding years until it totals 
not to exceed thirty days at the beginning of the first complete biweekly pay 
period, or corresponding period in the case of an officer or employee who is not 
paid on the basis of biweekly pay periods, occurring in any year. 


The Lump Sum Leave Act of December 21, 1944, 58 Stat. 845, as 
amended by the act of July 2, 1953, 67 Stat. 137, and the act of Au- 
gust 18, 1959, 73 Stat. 389, as codified in 5 U.S.C. 61b, provides in 
pertinent part, as follows: 


Whenever any civilian officer or employee of the Federal Government or the 
Government of the District of Columbia is separated from the service or elects 
to be paid compensation for leave in accordance with section 6la of this 
title * * *, he shall be paid compensation in a lump sum for all accumulated 
and current accrued annual or vacation leave to which he is entitled under 
existing law. Such lump-sum payment shall equal the compensation that such 
officer or employee would have received had he remained in the service until 
the expiration of the period of such annual or vacation leave, except that after 
August 31, 1953, no such lump-sum payment shall exceed compensation for 
any period of such leave in excess of thirty days or the number of days carried 
over to his credit at the beginning of the leave year in which entitlement to 
payment occurs, whichever is the greater. * * * 


The act of July 2, 1953, amended the Lump Sum Leave Act of 
December 21, 1944, to preclude payments thereunder for leave in 
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excess of thirty days or the number of days carried over from the 
preceding leave year, whichever is greater. Conference Report 
(House Report No. 629), dated June 22, 1953, accompanying H.R. 
4654, which became the act of July 2, 1953, explains that amendatory 
provision as follows: 

Section 4(a) of the conference substitute amends the first section of the act 
of December 21, 1944, in the following respects: First, the lump-sum payment 
for unused accumulated leave which is to be paid to an officer or employee 
upon his separation from the service or, if he so elects upon his entrance into 
the Armed Forces of the United States or the merchant marine of the United 
States, shall not after August 31, 1953, exceed compensation for any period 
of such leave in excess of 30 days or the number of days carried over to his 
credit at the beginning of the leave year in which entitlement to payment occurs, 
whichever is the greater. 

In light of the statement just quoted, it is clear that the limitation 
on the amount of leave which can be paid for in a lump sum is appli- 
cable to persons entering the Armed Forces. Therefore, question 
A1 is answered in the negative. 

Concerning question A2, and as previously indicated, the act of 
August 1, 1941, as amended, no longer permits a civilian employee 
who enters the military service to be carried on the rolls in a civilian 
position until his annual leave is exhausted for the purpose of receiving 
payment for such leave in view of the provisions of the act of De- 
cember 21, 1944, requiring payment therefor in a lump sum when 
a person elects to be paid for such leave. We are not aware of any 
other statute such as 5 U.S.C. 30r, applicable to reservists and National 
Guardsmen, which would authorize annual leave with pay in kind 
and military pay over the same period of time without regard to the 
dual employment and dual compensation statutes. Cf. 20 Comp. Gen. 
118. 

No answer to question A3 is necessary in light of our answer to 
question A2. 

As to question A4, we previously have held under the provisions 
of the act of August 1, 1941, and section 1 of the act of December 21, 
1944, that an employee may not elect to be paid for part of his leave 
and have the balance remain to his credit. 24 Comp. Gen. 768. How- 
ever, we also have held that in a situation when there is a restriction 
on the amount of leave for which a person may receive payment—such 
as is present in this question—the excess leave may remain to his 
credit until his return from the military service. 22 Comp. Gen. 3; 
23 id. 96. Therefore, the first part of question A4 is answered in 
the affirmative, and the alternate part of that question is answered 
in the negative, our view being that the election for payment of 
leave must extend to the full amount for which payment is otherwise 
possible. 

The act of August 1, 1941, as amended, specifically says that an 
employee is entitled to have both accumulated and current accrued 
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leave remain to his credit until his return from active military or 
naval service, that portion of such act not being affected by the Lump 
Sum Leave Act of December 21, 1944. We do not believe the maxi- 
mum limitation on the accumulation of leave contained in the Annual 
and Sick Leave Act of 1951, was intended to disturb any right granted 
under the act of August 1, 1941, as amended, even though the cur- 
rent accrued leave might be in excess of the limitation at the end of 
the year in which an émployee enters the military service. On the 
other hand, we see no reason why such maximum limitation on leave 
accumulation should not be applied at the beginning of the leave year 
following the leave year in which an employee is restored to duty and 
recredited with his leave. Therefore, both parts of this question 
are answered in the affirmative. (A5) 

B. An employee who is called into extended active duty as a Reservist has 
30 days accumulated leave and 15 days current accrued annual leave to his credit. 
Under 5 U.S.C. 30r(c), it has been recognized that he may be carried on the 
agency’s rolls in an annual leave status. 

1. May he nevertheless elect to receive lump sum payment for his leave? 


2. Would the answers to Al, A3, A4, or A5 be different in the case ofa 
Reservist? 


Although, as indicated, a reservist may under the provisions of 
5 U.S.C. 30r, as interpreted in 37 Comp. Gen. 255, and decisions cited 
therein, be carried on an agency’s rolls until his annual leave is ex- 
hausted that factor does not preclude his electing to receive a lump- 
sum payment for his leave if he so desires. Question B1 is answered 
in the affirmative. 

Referring to question B2 the answers to questions Al, A4, and 
A5 would likewise be applicable to a reservist. 

We did not answer question A8 because, as indicated in the answer 
to question A2, an employee who is not a reservist or National 
Guardsman cannot be carried on the rolls of an agency in an annual 
leave status and receive military pay at the same time. On the other 
hand, a reservist or National Guardsman may be carried on annual 
leave while receiving his military pay pursuant to the provisions of 
5 U.S.C. 30r. However, if he requests to be carried (and is so carried) 
on annual leave extending into the next leave year the maximum leave 
accumulation provisions of section 203(c) of the Annual and Sick 
Leave Act of 1951, as amended, would be for application. If he is 
not carried on annual leave extending into the next leave year, the 
leave ceiling would not apply. See answers to questions A4 and A5. 


C. What effect, if any, does the 1953 Amendment (Act of July 2, 1953) to the 
Lump Sum Leave Payment Act have on the Act of August 1, 1941 as amended 
April 7, 1942 (5 U.S.C. 61a) ? 


We believe this question is answered by our answers to the preceding 
questions. 
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MILITARY LEAVE 


The questions and comments relating to military leave for civilian 
employees entering upon military duty are as follows: 


1. An employee takes 15 days’ military leave in August, 1060, to train with 
his unit; in April, 1961, his unit goes on training duty again for two weeks, and 
he is charged annual leave or leave without pay for his absence. Under Public 
Law 87-378, does his leave record have to be adjusted to change the charge to 
annual leave or leave without pay to military leave so as to permit recredit of 
annual leave, or to require payment of salary if leave without pay was charged? 

2. An employee takes 15 days of military leave in April 1961, and 15 days of 
military leave in August 1961, which was authorized under Public Law 86-559 
because two fiscal years were involved. Under Public Law 87-378, must the 
agency adjust the employee’s leave account to charge the second period of 
military leave to his annual leave or leave without pay as appropriate? Or may 
it be allowed to stand as granted because it was properiy granted under existing 
law? If the second period of military leave began June 26, 1961 and ended in 
July 1961, may the leave record of either annual leave or leave without pay, as 
the case may be, for the period in June 1961 be adjusted to show that those days 
may be charged to military leave? 

3. If an employee had 15 days’ military leave in April 1961, and he entered a 
second period of military leave beginning October 1, 1961, may he be granted the 
full 15 days of this second period as military leave which was authorized under 
Public Law 86-559, even though it carried over into a period which ran on and 
after October 4, 1961, the enactment date of the new law? 

4. An employee had 15 days’ military leave in July 1961 and was ordered to 
extended active duty October 15, 1961. May this employee be granted 15 days’ 
military leave while on active military duty at any time beginning January 1, 
1962? 

5. An employee was granted 12 days’ military leave for a 15-day period of 
training in July 1961 (see 27 Comp. Gen. 245; id. 353) leaving 3 days’ military 
leave which may remain to his credit during the year 1961 for use under Public 
Law 87-378. The employee was ordered into extended active duty October 15, 
1961. He was granted the 3 days of military leave which carried him on 
civilian pay from October 16 through 18. May this employee receive 12 days’ 
military leave in 1962, based on earlier interpretations that an employee may 
be granted 15 days of military leave in any one period of extended active duty? 
(See 40 Comp. Gen. 186). In those cases where agencies did not grant the 3 
days’ military leave within the 1961 calendar year, may this employee be granted 
15 days’ military leave while on active duty which extended into the 1962 
calendar year? 

6. May an employee elect when he would prefer to be granted 15 days’ military 
leave to which he may otherwise be entitled depending on his personal needs or 
desires; or must the agency decide when this leave is to be granted? We are 
visualizing a case where the employee is on active duty for a period beginning 
late in December 1961 and extending into 1963. Could he decide that he would 
prefer to be given his civilian pay for the 15 days’ military leave during the 
Christmas holidays in 1962, or must the agency grant the 15 days’ military leave 
at the time of entry on military duty? If it must be granted at the time of 
entry on military duty, what would be the status of his accrued annual leave 
account at the end of the leave year (assuming that he wanted to, and could, be 
paid in kind for this leave) ? 


Answers to question 1: 

The retroactive date (January 1, 1961) of section 7 of Public Law 
87-378, approved October 4, 1961 (for employees other than substitute 
postal employees) was adopted in line with a suggestion by our Office 
(see page 7 of Senate Report No. 498). The purpose of the retro- 
active date is to permit an employee who previously had been granted 
military leave in the first half of fiscal year 1961, to again be granted 
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military leave in the calendar year 1961 even though it was taken in 
the same fiscal year as the first tour of military duty. Therefore, 
question 1 is answered in the affirmative. 


Answers to question 2: 

Since the charge of 15 days’ military leave in April 1961 and an 
additional 15 days military leave in August 1961 was legal and proper 
under the law as it existed at that time, no adjustment in the military 
leave so charged is necessary. Cf. 38 Comp. Gen. 103. As to the 
employee who had 15 days of military leave in April 1961, and 
who again entered on military duty on June 26, 1961, which extended 
into July 1961, it is apparent that the charging of military leave for 
the portion of the military duty in June 1961 was precluded by the 
law in existence at that time which authorized 15 days of military 
leave during each fiscal year. Also, the charging of such period to 
military leave under section 7 of Public Law 87-378 would likewise be 
precluded if the retroactive provision of such act be applied since the 
employee previously had 15 days of military leave in the calendar year 
1961. We believe that the employee’s period of miltary duty begin- 
ning June 26, 1961, and ending’in July 1961, should be charged to 
military leave only to the extent it was authorized under the law in 
existence at that time. Therefore; only the period of duty on and 
after July 1, 1961, may be charged to military leave. The latter part 
of this question covering military leave in June 1961 is answered in 
the negative. 

Answer to question 3: 

Since military leave is charged on a daily basis we do not view Public 
Law 87-878, after its enactment date as depriving an employee of any 
vested rights such as in the case of the employee who has had a full 
period of military leave prior to such enactment date. Hence, this 
question is answered in the negative. 


Answer to question 4: 

We have held that the applicable statutes do not require that the 
first 15 days of a longer period of active duty be considered as military 
leave and that an administrative agency may charge military leave for 
a different period of such military duty if warranted in a particular 
case. 37 Comp. Gen. 313, 315. Also, we generally have recognized 
that an employee is entitled to only 15 days of military leave for each 
tour of military duty if otherwise eligible. 40 Comp. Gen. 186. 
An employee who has had 15 days’ military leave covering a sepa- 
rate tour of military duty prior to the enactment date (October 4, 
1961) of Public Law 87-378, would be precluded by the provisions of 
that act from any further military leave during the calendar year 
1961. However, the fact that he may not be entitled to any further 
military leave in 1961, is not viewed as erasing his entitlement to 








328 DECISIONS OF THE COMPTROLLER GENERAL (41 


military leave beginning January 1, 1962, for his second tour of mili- 
tary duty, which is consistent with the policy of allowing 15 days of 
military leave for each tour of duty if an employee otherwise is 
eligible therefor. Therefore, question 4 is answered in the affirmative. 

Answer to question 5: 

Consistent with the answers to question 4, both parts of this question 
are answered in the affirmative. 

Answer to question 6: 

This question is answered by saying that only the agency has the 
discretion to determine when the military leave should be granted if 
the period of military duty is for more than 15 days. Ordinarily, an 
agency should charge the first 15 days of military duty to military 
leave. 


[ B-147420 J 


Fees—Parking—Government-Owned Vehicles—Private Parking 
Lots 


Parking fees paid by a Government employee on official business for parking 
a Government-owned vehicle on a privately owned parking lot, when. street 
(including meter) parking or other free parking is not available within a reason: 
able distance from the place where the duty is to be performed, are for reimburse- 
ment to the employee, in view of the indication that Congress in enacting section 
4 of the act of August 14, 1961, amending section 4 of the Travel Expense Act 
of 1949, 5 U.S.C. 837, which authorizes the reimbursement of parking fees paid 
by employees using privately owned vehicles on official business, intended that 
the Government bear the cost of such parking fecs. 


Fees—Parking—Rented Vehicles 


A parking fee paid a Government employee on official business for parking 
a rented car may be regarded as an “incidental expense” within the meaning of 
that term in section 3.4(b) of the Standarized Government Travel Regulations 
which governs the hire of special conveyances by employees traveling on 
Government business and, therefore, the employee may be reimbursed for such 
parking fee. 


Fees—Parking—City, State, Ete., Parking Fees 


A parking meter or other fee paid by an employee on official business for parking 
a Government-owned vehicle on a street or other public parking area represents 
an unauthorized tax or burden by the State or municipality on the employee’s 
principal—the Federal Government—and, therefore, in the absence of specific 
statutory authority for payment of such parking fees, the employee may not be 
reimbursed therefor. 


ee ~ Administrator, Veterans Administration, November 24, 

Letter dated October 13, 1961, from the Deputy Administrator of 
Veterans Affairs, concerns section 4 of Public Law. 87-139, 75 Stat. 
339, which amended section 4 of the Travel Expense Act of 1949 
(5 U.S.C. 837). Section 4, as amended, authorizes reimbursement 
of parking fees to employees authorized to use privately owned auto- 
mobiles on official business. The Bureau of the Budget implemented 
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Public Law 87-139 by Circular No. A-7, Revised, Transmittal Mem- 
orandum No, 21, dated August 4, 1961, which amended the Standard- 
ized Government Travel Regulations to allow reimbursement for 
costs of automobile parking fees. 

The letter states that some questions have arisen concerning the 
payment of parking fees when such costs are incurred through the 
use of a Government-owned vehicle and of a hired car under the pro- 
visions of section 3.4 of the Standardized Government Travel Regu- 
lations. The letter continues: 

We are aware of 18 Comp. Gen. 151, 26 Comp. Gen. 397, and 38 Comp. Gen. .258 
concerning “parking meters”. These decisions indicate that payment of “parking 
meter” fees is neither a proper charge against the Federal Government nor is 
reimbursement to employees who pay such fees. We have also noted 30 Comp. 
Gen. 173. This decision authorized the payment of parking fees incurred (inci- 
dent to the transaction of official business) for daytime parking of a Government- 
owned vehicle on a privately-owned parking lot in order to adequately protect 
valuable Government property stored in the automobile. 

The question is raised as to whether the restrictions unposed by 
the above-cited decisions have now been modified by Public Law 
87-139 and the implementing Bureau of the Budget Regulations. 
In this connection the following questions are presented for decision : 

1. May an employee who drives a Government-owned vehicle now be reim- 
bursed for his parking fees? 

2. May an employee who hires a car under the provisions of section 3.4, 
Standardized Government Travel Regulations, claim and be reimbursed for 
costs of parking fees? 


3. Are the restrictions concerning payment of “parking meter” fees in above- 
cited decisions still pertinent? 


As indicated above, section 4 of the.Travel Expense Act of 1949, as 
amended by section 4 of Public Law 87-139, authorizes reimburse- 
ment for the actual cost of parking fees incurred by an employee 
authorized to use his privately owned automobile on official business. 
It is clear from the language of section 4 of the Travel Expense Act 
of 1949, as amended, that it has application only to expenses incurred 
in connection with the operation of privately owned motor vehicles. 
Thus, section 4 would not be authority for reimbursing parking fees 
to an employee who drives a Government-owned vehicle on official 
business. 

The enactment of section 4 of Public Law 87-139, however, is an 
indication that the Congress feels that the Government should bear 
the burden of parking fees necessarily and properly incurred by em- 
ployees in connection with official business. Also, Government- 
owned vehicles are generally used and operated by employees on an 
actual expense basis, there being no mileage or other payments to 
the employee in connection with the use of Government-owned cars 
which can be considered a commutation of the expense (including 
parking fees) of operating such automobile, as is the case when an 
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employee is authorized to use a privately owned automobile on official 
business. Cf, 29 Comp. Gen. 440; 32 Comp. Gen. 74; and 34 Comp. 
Gen, 139. Further, we have held, in effect, that where in the interest 
of the Government an employee is authorized to use a Government- 
owned automobile on an actual expense basis in the performance of 
official business and because of the unavailability of street (including 
meter) parking or other free parking (within a reasonable distance 
from place of business) it was necessary to use a privately operated 
parking lot incident to the conduct of such business, the employee 
may be reimbursed the cost incurred in parking the Government- 
owned vehicle in the privately operated parking lot. See 32 Comp. 
Gen. 409. Cf.30 Comp. Gen. 173 and B-114226, May 5, 1953. 

In light of the foregoing you are advised that an employee who 
drives a Government-owned vehicle on official business may be reim- 
bursed for costs incurred in parking such vehicle on a privately oper- 
ated parking lot, if it is administratively determined that street 
(including meter) parking or other free parking was not available 
within a reasonable distance from the place where the duty was to 
be performed. 

Concerning the second question, section 3.4(b) of the Standardized 
Government Travel Regulations provides that : 

b. If the hire of a special conveyance includes payment by the traveler of the 

incidental expenses of gasoline or oil, feeding and stabling horses, rent of garage, 
hangar, or boathouse, subsistence of operator, ferriage, tolls, etc., the same should 
be first paid, if practicable by the person furnishing the accommodation, or his 
operator, and itemized in the bill. [Italics supplied.] 
A parking fee would fall within the category of incidental expenses 
which are, in effect, authorized to be paid under section 3.4(b). 
Therefore, we would have no objection to reimbursing—in conform- 
ance with the Standarized Government Travel Regulations—an 
employee driving a hired car on official business for parking fees 
incurred in connection therewith. 

As to the third question, we have held in a number of decisions that 
meter or other fees imposed by various municipalities for parking on 
a public street are not applicable to vehicles owned by the Federal 
Government. See 38 Comp. Gen. 258; 34 id. 417; 26 ¢d. 397; 18 ¢d. 151. 
These decisions are based on the premise that parking meter fees 
constitute an unauthorized attempt by the State or municipality to 
tax or burden the Federal Government in carrying out its functions and 
are not properly assessable against the United States or for payment 
by it. We have also held that since a parking meter fee legally can- 
not be imposed against the principal—the Federal Government—it 
likewise cannot be imposed upon the agent—the employee driving 
the vehicle. Hence, aside from the exceptions stated in the last para- 


graph of 38 Comp. Gen. 258, a Government employee driving a 
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Government-owned vehicle cannot be required to pay parking meter 
fees. See B-136911, June 5, 1961. As indicated above, section 4 of 
the Travel Expense Act of 1949, as amended, has no application to 
Government-owned vehicles. Moreover, in view of the basis for the 
holdings in the above-cited decisions concerning parking meter fees, 
and in the absence of a proper judicial determination to the contrary 
such decisions would be for application unless the payment of parking 
meter fees for Government-owned vehicles is specifically authorized 
by law. Accordingly, the restrictions concerning the payment of 
parking meter fees in the above-cited decisions are still for applica- 
tion. 

Of course, employees authorized to use privately owned automobiles 
on official business may be reimbursed parking meter fees necessarily 
incurred in the performance of their official duties, if otherwise proper. 

The questions presented are answered accordingly. 


[ B-142506 J 


Military Personnel—Transfers Between Services—Interservice 
Authority 


Although an interservice transfer of an officer from one military service to 
another is accomplished by a resignation which operates to terminate the mem- 
ber’s service in that organization and by an immediate appointment in the new 
service, the interservice transfer authority vested in the President under 10 
U.S.C. 716 is broad enough to authorize such transfers without interruption of 
uniformed service membership, or loss of pay and allowances, or other military 
henefiits ; therefore, an interservice transfer of an officer from the Marine Corps 
to the Naval Reserve under 10 U.S.C. 716 will not be regarded as terminating 
the officer’s membership in the uniformed services at any time during the 
transfer. 


Transportation—Dependents—Military Personnel—Dislocation Al- 
lowance—Transfers—Between Services 


A Marine Corp officer who, incident to a transfer to the Naval Reserve under the 
interservice transfer authority in 10 U.S.C. 716, and an ordered permanent change 
of station, moves his dependents from the old permanent station to the new 
may have the transfer viewed as involving two periods of service rather than as 
a termination and a new appointment; therefore, the dependent move is not 
regarded as incident to travel from the place to which the member was ordered 
to duty to the first duty station so as to preclude receipt of a dislocation allowance 
hut comes under paragraph 9003-5 of the Joint Travel Regulations which 
contemplates a dislocation allowance payment when dependents move incident 
to travel from the last duty station in one period of service to the first duty 
station in another period of service under permanent change of station 
allowances, 


To the Secretary of the Navy, November 27, 1961: 

Reference is made to letter of October 10, 1961, from the Under 
Secretary of the Navy requesting further consideration of decision 
B-142506 of May 16, 1960, which denied authorization for payment of 
a dislocation allowance to Lieutenant Herbert J. Schnell, Jr., USN, 
for movement of his dependents on a permanent change of station 
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following his transfer from the U.S. Marine Corps to,the U.S. Naval 
Reserve. The request was assigned Control No. 61-15 by the Per 
Diem, Travel and Transportation Allowance Committee and No. 
SS-N-608 by the Military Pay and Allowance Committee. 

In submitting this case to us originally it was reported that the 
officer, a captain, United States Marine Corps Reserve, on duty at 
Marine Corps Air Station, El Toro, California, had requested an 
interservice transfer from the Marine Corps to the United States 
Naval Reserve. As the result of this request he was tendered an ap- 
pointment as lieutenant (jg) (permanent) and lieutenant (tempo- 
rary), U.S. Naval Reserve, and advised that his resignation as a 
Marine Corps officer had been accepted to be effective the date pre- 
ceding that on which the appointment would be executed. He was 
separated from the Marine Corps September 29, 1959, accepted his 
Naval Reserve appointment on September 30, 1959, and by orders 
received on that date he was ordered to active duty at U.S. Naval Air 
Station, Miramar, California. Since no question of dual membership 
could be involved and an accepted resignation clearly terminates all 
connection with the service involved, we necessarily held on that 
presentation that Schnell’s service as a member of the uniformed 
services was terminated upon acceptance of his resignation from the 
Marine Corps and, therefore, that payment of a dislocation allowance 
incident to his orders to duty under his Naval Reserve appointment 
was prohibited by paragraph 9003-3 of the Joint Travel Regulations 
which provides that a member is not entitled to payment of a dis- 
location allowance incident to travel performed from the place to 
which ordered to duty to first duty station. 

In the Under Secretary’s letter it is stated that 10 U.S.C. 716 pro- 
vides for interservice transfer of officers and requires the Secretary of 
Defense to establish, by regulations approved by the President, pol- 
icies and procedures for such transfers. He refers to paragraph IV.C, 
Department of Defense Directive 1300.5 dated January 16, 1959 (the 
statutory regulations), which provides that termination of presently 
held commissions and reappointment in another service will be accom- 
plished by the two services affected without interruption of the con- 
tinuity of the officer’s active duty and says that pursuant to that pol- 
icy, Lieutenant Schnell received pay for September 29, 1959, from the 
Marine Corps and for September 30, 1959, from the Navy. Accord- 
ingly, the Under Secretary asks: 

1. Was Lieutenant SCHNELL’s service as a member of the uniformed services 
terminated at any point during his interservice transfer? 

2. If the answer to 1 is in the negative, can dislocation allowances be paid to 


officers who relocate their household in connection with an ordered permanent 
change of station arising from an interservice transfer? 
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If the answer to question one is affirmative the Under Secretary 
requests advice as to four additional questions as follows: 

3. Can Lieutenant SCHNELL be paid a dislocation allowance upon a change 
of record by the Board for Correction of Naval Records which states that Lieu- 
tenant SCHNELL’s service as a member of the uniformed services was not ter- 
minated during the interservice transfer procedure? 

4. Can a change to the Joint Travel Regulations be promulgated which would 
extend eligibility for payment of a dislocation allowance to officers whose inter- 
service transfer is effected under the authority of 10 USC 716 and who relocate 
their household during an,ordered permanent change of station arising from 
such transfer? 

5. In the absence of any other possibility of payment of a dislocation allowance 
upon the occasion of Lieutenant SCHNELL’s interservice transfer, can he be 
paid a lump sum payment for any unused leave he had accumulated during his 
service in the Marine Corps in accordance with provisions of paragraph 044170 
Navy Comptroller Manual? (See paragraph IV.E. DOD Directive 1300.5 of 
16 January 1959. ) 

6. What changes in procedures effecting an interservice transfer under 
10 USC 716, if any, are necessary to insure that the transferee’s service as a 
member of the uniformed service is not terminated during transfer? 

Section 716 of title 10 of the United States Code provides as 
follows: 

Notwithstanding any other provision of law, the President may, within au- 
thorized strengths, transfer any commissioned officer with his consent from the 
Army, Navy, Air Force, or Marine Corps to, and appoint him in, any other of 
those armed forces. The Secretary of Defense shall establish by regulations 
approved by the President, policies and procedures for such transfers and 
appointments. No officer transferred pursuant to this authority shall be assigned 
precedent or relative rank higher than that which he held on the day prior to 
such transfer. 

In this regard, in addition to the provisions of paragraph IV.C, 
paragraph IV.E, Department of Defense Directive 1300.5 provides 
that an officer transferred from one service to another will be credited 
with the unused leave to his credit at the time of transfer, and with 
the total military service with which he was credited on the date prior 
to his transfer. 

Section 716 of title 10 of the United States Code was enacted as 
a part of the Department of Defense Reorganization Act of 1958, 72 
Stat. 514, 50 U.S.C. 401, and while ordinarily the acceptance of a 
member’s resignation from a military service operates to terminate 
his service as a member of the uniformed services, even though fol- 
lowed by immediate reentry into the same or a different military 
service, the purposes of that act, as stated in section two, and its 
legislative history, support a conclusion that the interservice transfer 
authority vested in the President by 10 U.S.C. 716 is broad enough 
to authorize such transfers without interruption of uniformed service 
membership, or the loss of pay and allowances or other military 
benefits, notwithstanding the mechanics of effecting the transfer 
involve a resignation from one service and an appointment in the new 
service. Cf. 22 Comp. Gen. 873. Accordingly, based on the Under 


Secretary’s premise as we understand it that the officer's interservice 
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transfer was effected pursuant to 10 U.S.C. 716, question one is 
answered in the negative. 

We agree with the Under Secretary’s suggestion that the situation 
of officers transferred from one military service to another pursuant 
to 10 U.S.C. 716 may be viewed as involving two periods of service in 
the uniformed services and paragraph 9003-5 of the Joint Travel 
Regulations contemplates payment of dislocation allowance when 
travel is performed from the last duty station in one period of service 
to first duty station in another period of service incident to an ordered 
permanent change of station between those stations. Accordingly, 
question two is answered in the affirmative to the extent that the inter- 
service transfer is effected pursuant to 10 U.S.C. 716, and if otherwise 
proper, Lieutenant Schnell may be paid a dislocation allowance 
incident to his interservice transfer permanent change of station. 
However, in cases, if any, where the interservice transfer is not effected 
pursuant to 10 U.S.C. 716, or similar statutory provisions, the decision 
of May 16, 1960, would be for application. 

Since question one as we understand it relates only to transfers pur- 
suant to 10 U.S.C. 716 and is answered in the negative, no reply 
appears required to questions three to six. 


[ B-147037 J 


Quarters Allowance—Nonoccupancy for Personal Reasons—Mar- 
riage to Another Member of Armed Services 


For a quarters allowance determination, a female Navy officer who is assigned 
to a post of duty which is not adjacent to the station to which her Army officer 
husband is assigned is regarded by reason of her duty assignment as being 
precluded by orders of competent authority from occupying available family 
type quarters at. the husband’s duty station, and, therefore, the assignment 
of family type quarters to the husband is not required and the fact that single 
quarters are available for assignment to him does not operate to deprive him 
of quarters allowance, such quarters not being adequate for him and his depend- 
ent; accordingly, the husband, who resides in off-base rental quarters with his 
wife, is entitled to a quarters allowance on account of his dependent, but because 
the dependent is in receipt of basic pay, the member is entitled only to the rate 
authorized for an officer of his rank without dependents. 


jo _— D. J. Seiler, Department of the Army, November 27, 

By second endorsement dated August 21, 1961, the Field Division, 
Office Chief of Finance, Department of the Army, forwarded your 
letter dated July 19, 1961, requesting an advance decision concerning 
the propriety of payment to Lieutenant William N. Brady of a quar- 
ters allowance as for an officer without dependents from April 18, 
1961. This request was forwarded under D.O. Number A-599 allo- 
cated by the Department of Defense Military Pay and Allowance 
Committee. 
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The record shows that on April 1, 1961, Lieutenant Brady, while 
on duty at Aberdeen Proving Ground, Maryland, was married to 
Ensign Urla S. Decker, NC, USNR, who is stationed at the National 
Naval Medical Center, Bethesda, Maryland, and who is drawing 
basic allowance for quarters in her own right by virtue of the certifi- 
cation of the nonavailability of quarters. Adequate family quarters 
are available at Aberdeen Proving Ground, Maryland, for assignment 
to Lieutenant Brady for occupancy with his wife. However, he 
has not been assigned any family quarters and since April 18, 1961, 
he has been permitted to reside off base with his wife in a rented apart- 
ment at 3416 Tulane Drive, West Hyattsville, Maryland. 

The headquarters commandant at your station has expressed the 
opinion that issuance of a certificate stating that quarters suitable 
to Lieutenant Brady’s marital status are not available would be im- 
proper apparently because he is jointly occupying private rental 
quarters with his wife and adequate family quarters are available 
at Aberdeen, Maryland. On the premise, however, that Lieutenant 
Brady and his officer wife are not stationed at the same or adjacent 
posts, you ask whether he may be credited with the basic allowance 
for quarters authorized for an officer without dependents. Also, you 
ask whether or not the headquarters commandant may properly issue 
a certificate for the installation commander “that quarters suitable 
to your marital status are not available” in this and other like cases. 

Section 302 of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 252, authorizes the payment of a basic allowance for quar- 
ters to members of the uniformed services in such amounts and under 
such circumstances as are provided in the section. The section pro- 
vides that the basic allowance for quarters shall not accrue to members 
assigned to appropriate Government quarters adequate for themselves 
and dependents, if with dependents, unless their dependents are pre- 
vented by orders of competent authority from occupying such quar- 
ters. The President is authorized to prescribe regulations for the 
administration of that section and such regulations are contained 
in Executive Order No. 10204. Paragraph 6 of the Executive order 
authorizes the Secretaries concerned to issue such supplementary regu- 
lations, not inconsistent with the Executive order, as may be necessary 
or desirable for carrying out its provisions and paragraph 2 of the 
Executive order provides that unless otherwise provided by statute, 
the members concerned shall be entitled to payment of the quarters 
allowance in accordance with such regulations. Subsection 102(g) 
of the Career Compensation Act of 1949, 63 Stat. 804, 37 U.S.C. 
231(g), defines the term “dependent” for purposes of the act as includ- 
ing at all times and places a lawful wife but declares that no member 
claiming a dependent as defined in the subsection may be paid 
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increased allowances on account of such dependent for any period dur- 
ing which the dependent is entitled to receive basic pay for the 
performance of duty as defined in “section 201(e)” of the act, 37 
U.S.C. 232(e). 

With respect to the section 102(g) provision, section 201(e) to 
which it refers was renumbered 201(d), 37 U.S.C. 282(d), by section 
2(2) of the Career Incentive Act of 1955, 69 Stat. 19, 37 U.S.C. 232, 
and a new section 201(e) fixing the rate of pay for aviation cadets 
was added by section 2(3) of that act. We find nothing, however, 
in the language or legislative history of the Career Incentive Act of 
1955, which indicates that the failure to amend the section reference 
in section 102(g) to make it agree with such changes reflects any 
intent on the part of Congress to alter the basis of the increased allow- 
ance restriction. Consequently, we believe the provision is to be 
viewed as referring to duty as defined in the present section 201(d). 
In this regard it may be noted that to conclude that the provision 
now applies in the case of the present section 201(e) would render the 
restriction a nullity since that section does not contain any definition 
of duty. 

Regarding the matter of the availability of dependent quarters at 
Lieutenant Brady’s station, paragraph 5-13 of Army Regulations 
37-104 provides that the responsibility for assignment and termination 
of quarters and for determination that quarters are “adequate” and 
“appropriate” for assignment rests upon the commanding officer of the 
installation. The exercise of such responsibility, however, is not 
wholly discretionary with the commanding officer but is subject to 
the provisions of Army Regulations 210-14 establishing a uniform 
procedure for commanders to use in establishing eligibility of person- 
nel for assignment to bachelor and family quarters. Paragraph 8 
of those regulations, concerning the assignment of quarters to mem- 
bers with dependents, states that it is a Department of the Army 
policy to encourage maintenance of the family unit wherever possible 
and the marital status of, or existence of, dependents of military 
members is viewed as the governing factor in assignment or non- 
assignment of family quarters, and in some cases, the nonassignment 
of single quarters, accompanied by consideration of rank and grade 
of the members concerned. 

The law contemplates that family type quarters which are avail- 
able for assignment will be used to the maximum extent practicable. 
Neither the law nor the regulations, however, require the assign- 
ment of family type quarters if, by reason of orders of competent 
authority, the dependents are precluded from occupying such quar- 
ters. While ordinarily in that respect the dependents usually are 
barred for military reasons from accompanying the member to his 
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duty station, it appears that Lieutenant Brady’s wife is nevertheless 
by reason of her duty assignment, to be regarded as being precluded 
by orders of competent authority from occupying available family 
type quarters at his duty station. Hence, the assignment of family 
type quarters to the officer is not required and the fact that single 
quarters are available for assignment to him does not operate to 
deprive him of quarters allowance since such single quarters would 
not be adequate for him and his dependent if assigned. In such 
circumstances, it is concluded that Lieutenant Brady is entitled to 
a quarters allowance because of his dependent. Since, however, his 
dependent is in receipt of basic pay, the allowance is payable at the 
rate authorized for an officer of his rank without dependents. 

Payment on the voucher, returned herewith, is authorized, if other- 
wise proper. 


[ B-147156 J 


Pay—Retired—Fleet Reservists—Disability v. Other Retirement 


A Marine Corp member who, when placed on the temporary disability retired 
list, met the service requirements for transfer to the Fleet Marine Corps Reserve 
under 10 U.S.C. 6330 is regarded as having his pay rights fixed by the laws 
relating to disability retirement rather than the laws applicable to persons 
released to inactive duty as Fleet reservists, and although retainer pay com- 
puted under 10 U.S.C. 6330 would entitle the member to a larger amount, the 
term “retired pay” in 10 U.S.C. 1401 must be accorded its usual meaning which 
does not include “retainer pay” in the absence of anything in the legislative 
history of the section to indicate a different Congressional intent; therefore, 
so long as the member remains on the temporary disability retired list he is not 
entitled to retainer pay. 


Words and Phrases—“Retired Pay” 


Although retainer pay for Navy and Marine Corps members transferred to 
the Fleet Reserve and Fleet Marine Corps Reserve is in the nature of reduced 
retired pay, the term “retired pay” generally has reference only to that per- 
centage of base and longevity pay or basic pay fixed by a particular statute to be 
paid to a retired member; therefore, the term as used in 10 U.S.C. 1401 which 
gives members entitled to retired pay the benefit of the most favorable method 
of computation must be accorded its usual meaning and may not be construed 
as including retainer pay. 


To Major John A. Rapp, United States Marine Corps, November 27, 
1961: 


By first endorsement dated September 8, 1961, the Commandant of 
the Marine Corps forwarded your letter of August 30, 1961, CDH/jr, 
requesting a decision whether you are authorized to make payment of 
retainer pay to First Sergeant Willard F. Kirschbaum, 275356, 
United States Marine Corps, Retired, from and after July 1, 1961, 
based on the monthly basic pay of an enlisted member in pay grade 
E-8 with over 22 years of service for basic pay purposes ($380) rather 
than retired pay based on the monthly basic pay of an enlisted mem- 
ber in pay grade E-8 with over 20 years of service for basic pay pur- 
poses ($370). The request for decision has been assigned submission 
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No. DO-MC-605 by the Department of Defense Military Pay and 
Allowance Committee. 

You state that First Sergeant Kirschbaum was transferred to the 
temporary disability retired list of the United States Marine Corps on 
July 1, 1961, under 10 U.S.C. 1202, with a disability rating of 10 per- 
cent. At the time of his transfer, he had completed 21 years 8 months 
and 19 days of active service in the Regular Marine Corps. Since 
July 1, 1961, First Sergeant Kirschbaum has been credited retired 
pay equivalent to 55 percent (214 times 22 years of active service) of 
the monthly basic pay of an enlisted member in pay grade E-8 with 
over 20, but not over 22 years of service, as provided for by formula 
2 and footnote 3 of 10 U.S.C. 1401. 

The element giving rise to the question presented for decision is 
that the member met the service requirements for transfer to the Fleet 
Marine Corps Reserve on July 1, 1961, under 10 U.S.C. 6330(b). Had 
he been so transferred, he would have been entitled to “retainer pay” 
equivalent to 55 percent (214 times 22 years of active service) com- 
puted on the basis of the monthly basic pay of an enlisted member in 
pay grade E-8 with over 22 years of service under the provisions of 
10 U.S.C. 6330(d). 

Formula No. 2, prescribed in 10 U.S.C. 1401, for persons entitled 
to receive disability “retired .pay” under authority of section 1202, 
provides that the monthly basic pay of the grade to which the member 
is entitled under section 1372, computed at rates applicable when the 
member’s name was placed on the temporary disability retired list, is 
to be multiplied as the member may elect by (1) 214 percent of the 
years of service credited to him under section 1208 or (2) the percent- 
age of disability on the date his name was placed on the temporary 
disability retired list. Section 1401 further provides that— 

However, if a person would otherwise be entitled to retired pay computed 
under more than one pay formula of this table or of any other provision of law, 


he is entitled to be paid under the applicable formula that is most favorable to 
him. 


While it has been held that retainer pay is in the nature of reduced 
retired pay, the term “retired pay” generally has reference only to 
that percentage of base and longevity pay or basic pay fixed by a 
particular statute to be paid to a retired member and nothing has been 
found in the legislative history of 10 U.S.C. 1401 to show that the term 
“retired pay” as used therein was intended to have other than its usual 
meaning. We considered in 40 Comp. Gen. 43 whether a member 
who was retained on active duty after transfer to the Fleet Reserve 
and subsequently retired for disability under sections 402(b), 37 
U.S.C. 272(b), and 402(f), 37 U.S.C. 272(f), of the Career Compen- 
sation Act. of 1949, 63 Stat. 817 and 820, rather than being released to 
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inactive duty as a member of the Fleet Reserve, is regarded as having 
been retired for physical disability with rights for determination on 
the basis of the law relating to disability retirements. We concluded 
that section 516 of the Career Compensation Act of 1949, 63 Stat. 832, 
37 U.S.C. 316 (1952 Ed.), as it related to Fleet reservists serving 
on active duty, was applicable only in situations when the person con- 
cerned reverted to his Fleet Reserve status upon his release from 
active duty. ' 

The same reasoning applies in the present case and it must be held 
that “retainer pay” granted under 10 U.S.C. 6330 may not be con- 
sidered as “retired pay” as that term is used in section 1401. There- 
fore, the member may not receive retainer pay so long as he remains 
on the temporary disability retired list. Cf. 33 Comp. Gen. 300 and 
37 Comp. Gen. 446, 450. 


Accordingly, the question presented is answered in the negative. 


[ B-147210J 


Bids—Buy American Act—Foreign Product Determination 


Although in evaluation of bids under the Buy American Act, 41 U.S.C. 10a-d, 
and implementing Executive Order No. 10582, honest differences of opinion may 
exist with respect to the treatment to be accorded various items in computing 
the cost ratio of foreign components to the total cost of a product, a bidder who 
alleges that the low bidder misrepresented the proportion of materials to be 
supplied from foreign sources but substantiates the allegation with figures which 
upon correction confirm the contracting officer’s finding that cost of foreign com- 
ponents does not exceed 50 percent of bid price has not established that the low 
bid does not qualify as a domestic bid and the fact that the same components 
were furnished from foreign sources under prior contracts with the same bidder 
is not determinative of the components to be so procured under the present 
contract. 


Bids—Buy American Act—Price Differential 


A low bidder who qualifies as a labor surplus concern and who offers an 
American-made product at a price differential which exceeds by more than 14 
percent the price of a bidder offering a foreign product has submitted an unrea- 
sonable bid under the Buy American Act, 41 U.S.C. 10a-d, which does not pro- 
hibit, without any exception, the consideration of foreign bids but, rather, 
expressly provides that the restrictions against the purchase of foreign products 
do not apply where the cost of the domestic product is unreasonable; therefore, 
the low domestic bidder is not entitled to award. 


Bids—Buy American Act—Regulation Propriety 


Although the Buy American Act, 41 U.S.C. 10a-d, is silent as to the basis for 
determining whether or not an article is manufactured “substantially all” within 
the United States, its legislative history indicates that Congress intended the 
act to speak in general terms leaving to administrative discretion the actual 
establishment of the preference to be given American materials; therefore, the 
foreign product definition in section 2(a) of Executive Order No. 10582 as any 
item in which the cost of the foreign components constitutes 50 percent or more 
of the cost of all the products in the item is not in conflict with nor contrary to 
the requirement of the act that the article be manufactured “substantially all” 
in the United States. 


645-668 O - 63 - 24 
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Bids—Buy American Act—Foreign Product Determination 


To insure that bidders claiming preference as domestic manufacturers establish 
that cost of foreign products in bid is less than the cost of domestic products 
and to prevent any change in claimed percentage after bid opening, the procuring 
agency should require bidders to submit with bids, subject to verification by 
agency before award, a statement listing any foreign materials, products or com- 
ponents entering into the supplies to be furnished and the percentage of the cost 
of all materials represented by these foreign items, and use of foreign products, 
other than those disclosed in bid should be precluded through penalty of price re- 
ductions, liquidated damages or other damages. 


To the Allis-Chalmers Manufacturing Company, November 27, 
1961: 


Further reference is made to your letter of September 14, 1961, with 
enclosures, and subsequent correspondence, protesting the proposed 
ayvard of a contract to Baldwin-Lima-Hamilton Corporation (herein- 
after referred to as Baldwin) under Invitation for Bids No. 
CIVENG-45-164-61-46, issued by the Department of the Army, 
Corps of Engineers, for hydraulic turbines for the John Day and the 
Lower Monumental Locks and Dams. 

The record shows that in response to the cited invitation for fur- 
nishing, in addition to prescribed incidental services and spare parts, 
13 hydraulic turbines (three for Lower Monumental and ten for John 
Day) with option to procure two additional turbines for the same unit 
price, five bids were received. For the furnishing of the 13 turbines, 
the lowest bid, in the total amount of $15,486,900, was submitted by 
Baldwin; the second lowest bid, $16,184,656, less prompt discount, by 
English Electric Corporation; and the third lowest bid, $18,035,510 by 
your firm. Evaluation of these bids in accordance with the terms of 
the invitation by the application, among other items, of (1) discount 
offered, (2) costs for two additional turbines for the John Day plant, 
(3) the addition of $30,000 to the bids of Baldwin and English Elec- 
tric to cover the additional cost to the Government for foreign shop 
inspection of the foreign components involved, and (4) the addition, 
in accordance with the provisions of the invitation and paragraph 
6-104.4 of the Armed Services Procurement Regulation, to the bid of 
English Electric the prescribed 6 percent Buy American differential 
and the 6 percent labor surplus differential, resulted in the following 
evaluated bids: 


Baldwin $17, 851, 000 
Allis-Chalmers 20, 782, 790 
English Electric 20, 860, 059. 94 


The several grounds upon which you predicate your protest to the 
award of the contract to Baldwin, as the lowest responsive bidder, 
will be considered separately in the order presented. 

It is contended by you that Baldwin’s representations in its bid 
as to the proportions of the cost of materials to be supplied from the 








Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 341 


United States and from foreign sources were inaccurate and mislead- 
ing and therefore its bid should be rejected as nonconforming to the 
invitation. 

The record shows that, pursuant to the Buy American Act of March 
3, 1933, as amended, 41 U.S.C. 10a-d, and implementing regulations, 
bidders were required to execute a Buy American Certificate attesting 
to the extent, if any, they proposed to furnish end products mined, 
produced or manufactured outside the United States. In response 
thereto, under the heading “Materials of Foreign Origin,” Baldwin 
submitted the following data : 


a. Amount included in bid to cover applicable duty $740,077 for 15 


b. Amount included in bid to cover all costs, other than duty, incurred 
after arrival of equipment or materials in the United States, including 
cost of transportation $151,250 for 15 


ec. Bidder represents that not to exceed 42.7% in cost of all articles, mate- 
rials, and supplies which are directly incorporated in the end product 


offered is of foreign origin, and that the following is a complete list 

of foreign items and countries of origin. 
Stationary non-embedded parts and runners manufactured in Japan. 
For the purpose of determining whether bidders qualified as labor 
surplus area concerns, the invitation requested and Baldwin furnished 
a listing of the materials and manufacturing operations which would 
be produced in areas of substantial labor surplus, the names and 
locations of the firms involved, the estimated percentages of the bid 
price allocable thereto, and, on the basis thereof, estimated that the 
total costs it would incur on account of manufacturing or production 
by itself or its subcontractors in such areas would amount to 53.4 
percent of the contract price. In this connection, in order to qualify 
as a labor surplus area concern, the costs incurred by a contractor in 
such areas must amount to more than 50 percent of the contract price. 
See paragraph 1-801 of the Armed Services Procurement Regulation. 
In support of your contention that the representations made by 
Baldwin were inaccurate and misleading, you submitted with your 
letter of November 2, 1961, to this Office, your revised analysis of 
the cost ratio of foreign procured and domestically produced mate- 
rials included in Baldwin’s bid price. You allege therein that, based 
on your interpretation of the information contained in Baldwin's 
bid as to the work to be done in Japan and your estimate of the cost 
of components for the balance of the work involved, the total esti- 
mated cost of the materials used in the construction of the hydraulic 
turbines is $10,366,912, of which the cost of foreign components is 
$5,825,327, or 56.2 percent of the total cost, and the cost of domestic 
components is $4,541,585, or 43.8 percent of the total costs. Obviously, 
if your computation may be accepted as correct, Baldwin’s repre- 
sentation of the cost ratio of domestic and foreign materials is inac- 
curate. Also, under the criteria established by Executive Order 
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No. 10582, dated December 17, 1954, since the cost of the foreign com- 
ponents would exceed 50 percent of the total cost of all components, 
Baldwin’s bid would not qualify as a domestic bid and thus would 
not be entitled to the preference given by the Buy American Act, 
supra, to such bids. However, for the reasons hereinafter set forth, 
we must conclude that the evidence of record fails to establish that 
Baldwin’s representations in its bid were inaccurate and misleading. 

We have received from the Department of the Army a complete 
report on the facts surrounding this proposed award which includes 
the contracting officer’s report, in pertinent part, as follows: 

Baldwin-Lima-Hamilton has furnished me a bill of materials with accompa- 
nying drawing listing and depicting the items to be procured from foreign 
manufacture and has also furnished a statement of the actual cost of all such 
foreign materials to be so furnished based on firm commitments from the Jap- 
anese firm with whom sub-contracts will be placed at the time of award. This 
cost is approximately 38% of the total cost of all articles, materials and supplies 
to be incorporated into the end product. 

We recognize that in the computation of foreign cost in relation to 
total cost of components honest difference of opinion may exist as 
to the proper treatment of various items of cost. However, that may 
be, and in addition to the contracting officer’s determination that the 
actual cost of the foreign components percentagewise is well below 
that indicated by Baldwin’s statement that the cost thereof will not 
exceed 42.7 percent of the total cost of all components, we find that 
an analysis of your own cost figures, as corrected, appears to confirm 
the several representations made by Baldwin in its bid. 

Your estimate of the cost of foreign components, $5,825,327, based 
on the amount indicated by Baldwin as the applicable duty thereon, 
is aecepted as a proper basis for computation in the absence of actual 
cost figures. For the reasons hereinafter stated, however, we believe 
that you have erred in your computation of the total cost of the domes- 
tic components. 

You have excluded from your estimate of the cost of the components 
to be supplied from domestic sources the shafts, gate servomotors and 
Kaplan parts required in supplying the hydraulic turbines. It is 
administratively reported that an examination of Baldwin’s records 
confirms that its bid was based on these components being of domestic 
source and that these components, being rotating parts, would not 
properly come under the category of “stationary non-embedded parts 
and runners” designated by Baldwin in its bid as of foreign origin. 

In substance, your reasons for the exclusion of these three compo- 
nents, which, on the basis of figures supplied by you, are valued at a 
total cost of $3,221,029, are that (1) the main shafts were procured 
by Baldwin from foreign sources in its performance of two prior 
turbine contracts and (2) the shafts could not be procured within the 
percentage of the contract price shown therefor in Baldwin’s listing 
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of manufacturing operations to be produced in labor surplus areas. 

While you do not specifically state that in Baldwin’s performance of 
the two prior turbine contracts the gate servomotors and Kaplan parts 
were also procured from foreign sources, even assuming that this 
was the case, it must be evident that the components furnished from 
foreign sources under prior contracts would not be determinative of 
the components to be so procured under the instant contract. In 
addition to the administrative report stating that these components 
were intended to be domestically procured, it is noted that in at least 
one of the prior contracts to which you refer the components to be 
procured from foreign sources were described in Baldwin’s bid as 
“Stationary, Non-Embedded Sub-Assemblies and Rotating Parts of 
Hydraulic Turbines.” [Italics supplied.] As noted in the ad- 
ministrative report, Baldwin’s bid under the present invitation does 
not state that “Rotating Parts” will be procured from foreign sources. 

So far as concerns Baldwin’s estimate in its bid that forged steel, 
required in the fabrication of the main. shafts and indicated as being 
procured from the labor surplus area of Bethlehem, Pennsylvania, 
amounted to 1 percent of its contract price, we are informed that an 
error was in fact made and that the correct estimate should have 
been 10 percent of the contract price. Since, as administratively 
reported, Baldwin’s bid was based on procuring the shafts from domes- 
tic sources, and since the error, which has been established to our 
satisfaction, did not operate to Baldwin’s advantage and the effect 
thereof, if any, has been to decrease its estimate of the percentage of 
the bid price to be performed in labor surplus areas, we do not believe 
that the error has prejudiced any other bidders. 

Concerning the item of “Bottom Ring” which, though presently 
included by you in items to be procured from domestic sources, 
you state you now have reason to believe will be procured from foreign 
sources, we have been informed that it was and is Baldwin’s inten- 
tion to combine the fabrication of this part with the “Discharge 
Ring”—an item which you concede will be domestically procured— 
as specifically authorized by paragraphs 2-14 and 2-15 of the Techni- 
cal Provisions incorporated in the invitation for bids. 

Further, with respect to your computation of the cost of domestic 
components, it is noted that the amount of $111,917 shown by you as 
the estimated cost of “Incoming Freight” is based on the furnishing 
of 13 turbines whereas you have computed the cost of the foreign 
components on the basis of Baldwin’s furnishing 15 turbines. Obvi- 
ously, the percentage of cost of foreign and domestic components must 
be computed on the same quantity. The added cost to be incurred for 
freight on these two turbines, on the basis of your figures would be 
$17,218. 
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In the light of the foregoing, the inclusion in the total cost of domes- 
tic components of the three components omitted by you and the cor- 
rection of your computation of freight charges would result in a 
total cost of $7,779,832 for domestic components and a total cost for 
all components, both foreign and domestic, of $13,605,159. Thus, 
on the basis of your own cost figures, the cost of foreign componenis, 
valued by you at $5,825,327, would be 42.8 percent of the cost of all 
components, or only 0.1 percent more than the figure of 42.7 percent 
estimated by Baldwin in its bid. 

You further protest consideration of award to Baldwin on the 
ground that, even conceding the accuracy of its estimate in its bid as 
to the percentage of cost of foreign components, its bid cannot 
qualify as a domestic bid under the provisions of the Buy American 
Act, supra. In that connection, it is your position that the definition 
of foreign products, as set forth in section 2(a) of Executive Order 
No. 10582, supra, is in conflict with, and contrary to the requirements 
and intent of, the Buy American Act. 

So far as concerns the consideration of this contention, the cited 
act provides that 





Notwithstanding any other provision of law, and unless the head of the de- 
partment or independent establishment concerned shall determine it to be incon- 
sistent with the public interest, or the cost to be unreasonable, * * * only such 
manufactured articles, materials, and supplies as have been manufactured in 
the United States substantially all from articles, materials, or supplies mined, 
produced, or manufactured, as the case may be, in the United States, shall be 
acquired for public use. 


Tn order that the provisions of that act be uniformly administered, 
and for other purposes, the President of the United States issued 
Executive Order No. 10582, supra, which provides in pertinent part, 
as follows: 


Sec. 2. (a) For the purposes of this order materials shall be considered to be 
of foreign origin if the cost of the foreign products used in such materials con- 
stitutes fifty per centum cr more of the cost of all the products used in such 
materials. 

(b) For the purposes of the said act of March 3, 1933, * * * the bid or offered 
price of materials of domestic origin shall be deemed to be unreasonable, or 
the purchase of such materials shall be deemed to be inconsistent with the 
public interest, if the bid or offered price thereof exceeds the sum of the bid 
or offered price of like materials of foreign origin and a differential computed 
as provided in subsection (c) of this section. 

(c) The executive agency concerned shall in each instance determine the 
amount of the differential referred to in subsection (b) of this section on the 
basis of following-described formulas, subject to the terms thereof : 

(1) The sum determined by computing six per centum of the bid or offered 
price of materials of foreign origin. 


Your contention that Baldwin’s bid should be rejected on the ground 
that it cannot qualify as a domestic bid under the provisions of the 
Buy American Act overlooks or ignores the fact that, while the act 
gives preference to domestic bids, it does not prohibit, without any 
exception, the consideration of foreign bids. To the contrary, the 
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act expressly provides that the restrictions contained therein against 
the purchase of foreign products do not apply where the costs of 
domestic products is unreasonable. In the award of contracts, guided 
by the provisions of Executive Order No. 10582, paragraph 6-104.4 
of the Armed Services Procurement Regulation sets out the differ- 
entials to be used in determining whether the amount of a bid propos- 
ing to furnish domestic products is unreasonable as compared with 
a bid offering to furnish foreign products. That differential is 6 
percent in favor of the domestic bidder, except that a maximum differ- 
ential of 12 percent is authorized where the low domestic bidder also 
qualifies as a small business or labor surplus area concern. In other 
words where the low domestic offer, assuming that it qualifies for the 
maximum differential, exceeds the low foreign offer by more than 12 
percent, the cost of the domestic product must be considered unreason- 
able. Since your bid exceeds Baldwin’s by $2,931,790 or by a differen- 
tial of more than 14 percent, even if, as contended by you, its bid should 
properly be considered as a foreign bid, its bid would still be low. 
Except for reasons next discussed in connection with another ground 
advanced by you for rejection of Baidwin’s bid, in view of the excess 
of your bid price over that of Baldwin’s the classification of its bid as a 
foreign bid would provide no legal basis for disregarding its bid and 
making award to you. 

While, in view of the foregoing, it is unnecessary for the purpose 
of this decision to consider the question raised by you as to the pro- 
priety of the definition of foreign products as contained in Executive 
Order No. 10582, it is our opinion that, since the Buy American Act 
is silent as to the basis upon which it is to be determined whether or 
not an item is manufactured “substantially all” in the United States, 
the criterion stipulated in the Executive order for determining 
whether a bid is domestic or foreign is properly within the Executive 
discretion. A review of the legislative history of the Buy American 
Act supports the conclusion of Congressional intent deliberately to 
speak in general terms and to leave to administrative discretion, among 
other things, the actual fixing of the preferences to be accorded to 
American materials. In this connection, former Representative John 
B. Hollister, member of the Committee on Expenditures in the Execu- 
tive Departments and member of the Subcommittee of that Com- 
mittee which drafted the bill which became the Buy American Act, 
in explanation of the bill, as amended, made the following pertinent 
statement, 76 Cong. Rec. 1894 (1933) : 

We made an attempt earlier in our work on this bill to draft a very. compli- 
cated series of preferences by which goods entirely manufactured in this country 
from entirely American materials, would be given first choice; goods manu- 
factured in America partly from foreign materials and partly from American 


materials would come next, and so on down the line. We found before we got 
very far that it meant a complicated list of 9 or 10 different preferences and 
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it was almost impossible to work them out fairly because it would be so difficult 
to assign in the ultimate value how much weight should atiach to the different 
sources of manufacture or raw material. We realized that the important thing 
to do was to lay down in general terms the intention of Congress, that the 
Federal Government and also contractors having to do with the Federal Govern- 
ment should use American goods where possible and where it was a reasonable 
and proper thing to do. 

According to the formula prescribed by Executive Order No. 10582 
and implementing regulations, bids are classified as foreign “if the 
cost of the foreign products used in such materials constitutes fifty 
per centum or more of the cost of all the products used in such 
materials.” On the basis thereof, since the cost of the foreign prod- 
ucts in Baldwin’s bid has been determined to be less than 50 percent 
of the total cost of all products, its bid qualifies as a domestic bid. 
If, as you contend, bids should be classified as foreign on the basis of 
some smaller percentage of the cost of foreign products, or that the 
criterion for determining whether a bid is foreign or domestic should 
be on some basis other than an analysis of cost, such as man-hours of 
employment involved, these are not matters within the jurisdiction 
of this Office, but rather, since they involve either an amendment to 
the act or to the Executive order, are for consideration by the Con- 
gress or the President. 

You also contend that, because of the national security interests 
involved, the award of the contract under this invitation for bids 
should be reviewed under section 3(d) of Executive Order No. 10582. 
In connection with your contention, your letter of September 20, 1961, 
to this Office, enclosed copies of your letters of the same date to the 
Secretary of the Army and to the Director of the Office of Civil and 
Defense Mobilization. Based on your view that, because of the mag- 
nitude of the present procurement of hydraulic turbines in relation 
to the total annual sales of the domestic hydraulic turbine industry 
and the extent of foreign procurement involved in Baldwin’s bid, 
an award to that firm would adversely affect the industry and thereby 
weaken the national security, you urged the Secretary of the Army 
to refer the proposed award to the Director of the Office of Civil and 
Defense Mobilization for advice theron under section 3(d) of the 
Executive order. For the same reasons, you urged the Director of 
the Office of Civil and Defense Mobilization to request the Secretary 
of the Army to refer the matter for review under the cited section 
of the Executive order. 

Section 3(d) of Executive Order No. 10582 authorizes the rejection 
of any bid or offer for materials of foreign origin “if such rejection 
is necessary to protect essential national-security interests after 
receiving advice with respect thereto from the President or from any 
officer of the Government designated by the President to furnish such 
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advice.” As stated by you, the Director of the Office of Civil and 
Defense Mobilization (now the Office of Emergency Planning) was 
designated by the President to furnish such advice. 

You apparently recognize in your correspondence that this Office 
has no authority, under present statutory enactments or regulations, 
to consider whether by reason of national security interests, Baldwin’s 
lower bid for furnishing the required hydraulic turbines should be 
rejected in favor of your bid. This authority is vested exclusively 
in the Department of the Army acting upon advice furnished by the 
Director of the Office of Civil and Defense Mobilization. In that 
connection, the report furnished to this Office by the Department of 
the Army includes the following pertinent statement : 

14. In regard to the request of Allis-Chalmers * * * that this case be referred 

to the Director of the Office of Civil and Defense Mobilization, it is not con- 
sidered that award of this contract to Baldwin-Lima-Hamilton Corporation 
would impose a threat to impair the national security. Baldwin-Lima-Hamilton 
Corporation has certified that not more than 42.7 percent of the cost of materials 
to be incorporated in the turbines will be of foreign origin, hence at least 
57.38 percent would be of domestic origin. * * * Also the Director of the Office 
of Civil and Defense Mobilizaton has been kept informed regarding award of 
all contracts for hydraulic turbines since the issuance of his Memorandum of 
Decision in * * * 1959, and he has made no change in his decision. 
In the referred-to Memorandum of Decision, dated June 12, 1959, 
the Director of the Office of Civil and Defense Mobilization con- 
cluded, after more than a year-long investigation, that hydraulic 
turbines were “not being imported in such quantities or under such 
circumstances as to threaten to impair the national security.” We are 
informally advised that the Director has denied your request of 
September 20, 1961, for the review of the present proposed award. 

Since, under the reported facts and circumstances, we find no legal 
basis for objection to the award of the contract to Baldwin, your pro- 
test must be denied. 

Separate and apart from the consideration of your protest, there is 
one further matter mentioned in your letter of November 2, 1961, 
which should be considered. You state therein that— 

We strongly believe that the present requirements for bidding work of this 
type should be revised and that any manufacturer contemplating using foreign 
materials be required to submit with his bid a complete list of all parts to be 
supplied from foreign sources. We also believe that procuring agencies should 
set up policing procedures to insure that contractors utilizing foreign suppliers 
do not furnish more material of foreign origin than originally listed with their 
bids. 

We are in complete accord with your suggestion. In that conten- 
tion, we stated in our decision of April 7, 1960, 38 Comp. Gen. 695, 
to the Secretary of the Interior, in pertinent part, as follows: 

It is, of course, essential that a bidder claiming the preference accorded a 
domestic bidder establish that the cost of foreign products in his bid is less than 


the cost of domestic products. Sufficient information on this point should be 
submitted with the bid to preclude any change, after bid opening, in the claimed 
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percentages of foreign and domestic products which would affect either the 
relative standing of his bid or its status as a domestic bid. However, we 
do not believe that the detailed cost information required to establish the 
foreign or domestic status of a bid need be made public as a part of the bid. 
It is sufficient, in our opinion, for the procuring agency to require the bidder 
to submit with his hid a statement listing any foreign materials, products, or 
components entering into the supplies to be furnished, with a statement of 
the percentage of the cost of all materials, products, or components represented 
by such foreign items, subject to verification by the agency before award. 
In the case of award to a domestic bidder proposing to use a substantial per- 
centage of foreign products, the use of foreign products other than those 
disclosed in its bid might properly be prohibited under penalty of price reduction, 
liquidated damages, or other sanctions. 


We are sure you will agree that the guide-lines laid down in that 
decision, if followed by the procuring agencies, would serve to defin- 
itize, at the time of bid opening, the foreign materials, products, or 
components, if any, proposed to be furnished by bidders and to pre- 
clude any increase in the quantum of foreign products after award. 
For your information, by letter of today, to the Secretary of the Army, 
we are inviting his attention to that decision and requesting his views 
as to the desirability of including provisions of the nature mentioned 
therein in future invitations to bid. 


[ B-147393 ] 


Contracts—Specifications—Failure To Furnish Something Re- 
quired—lInformation 


Both the rejection of the bids of several bidders for failure to furnish the 
descriptive material and detailed statements showing the difference between 
the articles they offered and the single brand name specified in the invitation 
and the denial of the bidder’s request for permission to furnish the omitted 
data after bid opening were proper administrative actions under the terms of 
the invitation which specified that failure to furnish information would require 
rejection of the bids. 


Contracts—Specifications—Restrictive—Particular Make 


Although inclusion of a single brand name or equal provision in an invitation 
was intended to be descriptive rather than restrictive, the record, which shows 
that of 35 prospective bidders contacted only nine submitted bids and four of 
these bids were required to be rejected as nonresponsive solely because of the 
additional requirements of the brand name clause, shows that the actual effect 
was restrictive; therefore, the single brand name or equal invitation for an 
item standard to the trade and previously purchased by the procurement agency 
listing another brand name does not meet the full and free competitive require- 
ments of an advertised procuremeiit. 


Bids—Discarding All Bids—Readvertisement Justification 


An invitation with a single brand name or equal clause which resulted in restrict- 
ing competition for a more or less standard item previously procured under an 
invitation listing brand name of another manufacturer should be canceled 
and the procurement readvertised with a less restrictive purchase description 
and without reference to the product of one particular manufacturer; how- 
ever, if urgent needs of the agency preclude development of proper specifications 
in time to permit formal advertising, consideration may be given to negotiating 
the procurement for such material as is currently needed. 
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oo wg Administrator, Federal Aviation Agency, November 28, 


Reference is made to letter of October 25, 1961, from 


- Mr. R. E. Mulari, Chief, Materiel Contracts Branch, Aviation: Facil- 


ities Service, in response to our request for a report relative to re- 
jection of certain bids under Invitation for Bids No. 87-2-116B1, 
issued on August 17, 1961. 

International Electrical Distributors, Yonkers, New York, by letter 
of October 12, 1961, protested rejection of its low bid for items 2a, b, c 
and 3b, c. The Rusgreen Manufacturing Company, Detroit, Michi- 
gan, whose products were offered by International, also protested 
rejection of International’s bid. 

The invitation requested bids on three items of outdoor type pot- 
heads, specifying under each item a particular G & W Electric Spe- 
cialty Company model number, or equal. Item No. 2 provided as 
follows: 

2. Pothead, for 4/C (3/C No. 6 insulated and 1/C No. 8 base) 5000 volt; 
outdoor type, Shape B, complete with conduit coupling for 244’’ conduit 
with stuffing box (shall be field drilled) and clamps for securing and 
grounding steel tape armor and shielding on nonlead cable, G & W Style 
3D serial lugs, equipped with Style 4 brackets, ‘““Novoid A” insulating-com- 
pound or equal in individual melting pails; G & W No. T4404B, or equal. 

(a) 50 Each $——— $—— 

(b) 150 Each $——— $—— 

(c) 300 Each $————-  $——- 
Items 1 and 3 provided similar requirements for potheads having 
slightly different configurations. 

Paragraph 46 of the Supplemental General Provisions, as required 
by FPR 1-1.307-6, states that inclusion of brand name is intended to 
be descriptive, but not restrictive, and is for the sole purpose of indi- 
cating to prospective bidders a description of articles that will be 
satisfactory. This paragraph further requires bidders offering other 
than the brand name specified to furnish descriptive material and a 
statement showing in detail the differences between the articles offered 
and the brand name specified and stated that failure to include this 
information will require rejection of the bids. 

Mr. Mulari advised that there are no Federal Specifications, interim 
Federal Specifications, or Military Specifications which describe the 
FAA’s requirements for potheads. The previous year’s procurement 
of potheads described articles of the Esco Manufacturing Company, 
but the successful bidder offered products of the G&W Electric Spe- 
cialty Company. The G&W potheads proved satisfactory and were 
the only brand name articles mentioned in the current invitation. 

Thirty-five prospective bidders were invited to bid by Invitation 
No. 87-2-116B1 and nine bids were received. Two bidders offered 
articles of the brand name referenced, three offered products of Esco, 
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and four offered products of the Rusgreen Manufacturing Company. 
All four bidders offering Rusgreen potheads failed to furnish the re- 
quired descriptive data and were rejected as being nonresponsive. 

By letters of October 11, 1961, to FAA and to our Office, Rusgreen 
furnished detailed drawings of the three types of potheads offered by 
the lowest bidder, International Electrical Distributors, together with 
a statement on each drawing that the article offered does not differ in 
dimensions, workmanship or material from the referenced brand name. 
Rusgreen requested that the drawings be accepted as compliance with 
Paragraph 46 of the Supplemental General Provisions. 

Under the express terms of the invitation, we find no reason to 
question the administrative determination that the four bids which 
did not include descriptive data were technically nonresponsive. 
Nor do we find a basis for allowing those four bidders to amend their 
bids after opening by furnishing the omitted descriptive data. How- 
ever, there is a serious question whether the specifications, by calling 
for only one brand name, or equal, were unnecessarily restrictive of 
competition or were justified by any valid need of the Government. 

A mere desire on the part of an agency for a particular manufac- 
turer’s product is not of itself sufficient justification for purchase of 
that product to the exclusion of other products that are equally adapt- 
able to the needs of the Government. 16-Comp. Gen. 171, 173. We 
have recognized that in a certain case it may be difficult to describe 
what is desired, but we have also found that the history of the brand 
name or equal provision indicates that administrative and legal dif- 
ficulties may regularly be expected in connection with its use. See 
38 Comp. Gen. 380, 384; A-65465, November 9, 1935. For this reason, 
the naming of a particular brand name even with the qualifying words 
“or equal” should be avoided when it is reasonably possible to describe 
the needs of the Government in specifications of sufficient clarity to 
apprise bidders of those requirements. See 10 Comp. Gen. 555; FPR 
1-1,307-5(a). 

The FAA has had previous experience in purchasing potheads, 
which appear to be more or less standard articles in the trade, since 
products listed in the catalogs of at least two different manufacturers 
have been described in different years as meeting the needs of the 
Government. In this situation, the necessity for resorting to a descrip- 
tion by brand name has not been established and we find it difficult 
to understand why it would not have been possible or practical te 
describe the actual needs of FAA in a purchase description based on 
the particular characteristics deemed essential in these products. In 
the present case, although reference to a single brand name or equal 
may have been intended to be descriptive instead of restrictive, we 
feel that the actual effect was contrary to the intention. This is 
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demonstrated by the fact that thirty-five prospective bidders were con- 
tacted but only nine bids were received, of which four were found to 
be nonresponsive solely because of the additional requirements of the 
brand name clause. 

The advertising statutes have consistently been held to require that 
every effort should be made by the procurement agencies of the Gov- 
ernment to state specifications in terms that will permit the broadest 
field of competition within the needs reasonably required, not the 
maximum desired. See 32 Comp. Gen. 384, 387, citing court cases. 
For the reasons stated, we feel that the invitation in this case cannot be 
said to have met these requirements. With specific reference to the 
limitations on use of brand name or equal purchase descriptions in 
FPR 1-1.307-5, we believe that the present record does not support the 
conclusion that this procurement falls within those narrowly described 
circumstances in which brand name or equal descriptions may be 
used. Therefore, it is our opinion that Invitation for Bids No. 
87-2-116B1 should be canceled and this procurement should be read- 
vertised using less restrictive purchase descriptions which accurately 
reflect the needs of the Government without reference to the products 
of one particular manufacturer. In the event that the urgency of the 
need for this material precludes development of proper purchase 
descriptions in time to allow formal advertising for current needs, con- 
sideration should be given to negotiating procurement of the mate- 
rial currently needed and developing purchase descriptions for future 
requirements. 

With regard to future procurements in those exceptional cases in 
which it is necessary to include a brand name or equal clause in the 
purchase description, your attention is invited to the provisions of 
FPR 1-1.307-4 (as effective December 1, 1961), which state that where 
feasible, more than one acceptable brand name product should be 
referenced. This would appear to be particularly desirable in situa- 
tions where several different brands of an article have previously been 
purchased and found to meet the needs of the Government, since no 
useful purpose is served by requiring submission of detailed descrip- 
tive data on articles which are known to meet those needs. See 40 
Comp. Gen. 435, 438. Also, the naming of one brand to the exclu- 
sion of others which are known to be acceptable tends to discriminate 
in favor of the one named. 

The enclosures received with the letter of October 25, 1961, are 
returned, as requested. 


[ B-146398 J 


Bids—Evaluation—Delivery Provisions—Time Limitation 


In a negotiated military procurement in which price and delivery were of equal 
importance and all bidders were clearly informed during negotiations of the 
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required date for completion of deliveries, an offeror who conditioned his 
alternate proposal on delivery beyond the maximum time offered to all others 
had his proposal properly rejected. 


Contracts—Negotiation—Cost, Etc., Data 


While cost breakdowns are important in determining whether prices quoted in 
a negotiated procurement are fair and reasonable and should be furnished when 
requested by the Government, neither the Armed Services Procurement Act, 10 
U.S.C. 2301, et seq., nor the procurement regulations makes the failure to fur- 
nish such breakdown fatal to the contract subsequently awarded; therefore, 
the failure of a successful offeror to furnish a cost breakdown incident to a 
negoiated military procurement in which the contracting officer had knowledge 
of Federal Supply Schedule prices and information from the competition, which 
afforded a basis for a determination that the price was fair and reasonable, 
does not constitute a legal basis for cancellation of the contract. 


Contracts—Negotiation—Duration, Ete. 


In a negotiated military procurement in which delivery was an important fac- 
tor the establishment of a cutoff date for negotiations with the offerors two 
months in advance of the first delivery date based on normal lead time for 
production of the item to assure that urgent deliveries would be timely met may 
be regarded as a reasonable time for termination of negotiations under para- 
graphs 3-801.3(iv) and 3-804 of the Armed Services Procurement Regula- 
tions which recognizes that there has to be some eventual cutoff date. 


Contracts—Awards—Small Business Concerns—Administrative 
Determination 


Although the determination of whether a military procurement should be set 
aside in whole or in part for small business is a matter within the province of 
the administrative agency and the Small Business Administration, a determina- 
tion by a military procurement agency, made prior to the time the regulations 
authorized a small business set-aside, that a large volume procurement would 
not be split up in small lots but would reserve to bidders the right to offer pro- 
posals on partial quantities will not be questioned and the only small business 
concern to participate in negotiations may not be regarded as having been 
prejudiced by the fact that there was no set-aside in view of the opportunity 
which existed to obtain a partial award if his bid had been low and met the 
delivery requirements. 


To the Frank G. Schenuit Rubber Company, November 29, 1961: 


Further reference is made to your telegram of July 12, 1961, and 
subsequent correspondence protesting against an award by the 
Department of the Air Force (AF) of contract No, AF 33(600)- 
43527 for furnishing a quantity of B-52 aircraft tires made to the 
B. F. Goodrich Aviation Products Division of the B. F. Goodrich 
Company, at a price higher than Schenuit offered of $420 per tire 
under a Request for Proposals (RFP) superseding Invitation for 
Bids (IFB) 33-600-61-165, issued January 20, 1961, by the Aero- 
nautical Systems Center, Wright-Patterson Air Force Base, Ohio. 

The record shows that IFB 33-600-61-165 which was scheduled 
for opening on March 1, 1961, requested bids for acceptance by 
March 31, 1961, on four items of B-52 aircraft tires conforming with 
the drawings and specifications cited in the schedule to be delivered 
pursuant to a stipulated schedule and expressly providing “accelerated 
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delivery NOT acceptable.” The requirements as modified by amend- 
ment No. 1 adding two other items were as follows: 


Item Quan- Delivery—1961 
No. Size tity June July Aug. Sept. Oct. Nov. Dec. 
1.1 56x16 2,201 500 500 500 500 BOS ‘cbaws: “aseucs 
36 ply 
12 56x16 2,722 680 680 681 OR eas phate cise, Jarre 
36 ply . 
21 56x16 2,819 500 500 500 500 500 Gane sees 
38 ply 
2.2 56x 16 668 167 167 167 ROe- “YS SOE 
38 ply 
2.3 56 x 16 160 40 20 20 20 20 20 20 
38 ply 
31 49x17 1,535 257 426 426 ee 
24 ply 


It was provided in the IFB that the stipulated delivery requirements 
were based on the assumption that the award would be made by 
March 31, 1961, and that “Each delivery date in the delivery schedule 
set forth herein will be extended by the number of calendar days after 
the above date that the contract is in fact awarded.” By amendment 
No. 2 the provisions for delivery were amended by adding the follow- 
ing paragraph 3: 

3. If pursuant to paragraph 8(c) of the Terms and Conditions of this IFB, 
the Government makes any award for a quantity less than the quantity 
specified in a given item, the Government will prorate the quantities re- 
quired to be delivered. 

At the bid opening on March 1, 1961, it was found that all bidders 
apparently had quoted prices substantially the same as the current 
General Services Administration (GSA): Federal Supply Schedule 
prices which were $625.93 for 36 ply tires and $681.56 for 38 ply tires 
with adjustments for freight allowances by some of the bidders. 

By AF letter dated March 10, 1961—“IFB 33-600-61-165 and 
Amend Nrs 1 and 2, Notice of Intention to Negotiate”—the bidders on 
the IFB, including the Frank G. Schenuit Rubber Company, which is 
the only small business firm in the industry, Firestone Tire and Rubber 
Company, General Tire and Rubber Company, B. F. Goodrich Avia- 
tion Products, a Division of the B. F. Goodrich Company, Goodyear 
Tire & Rubber Company and United States Rubber Company, were 
notified that all bids received had been rejected “for the reason that 
the Air Force does not consider that the bid prices were individually 
reached in open competition”; that the AF intended to accomplish this 
procurement by negotiation and that an opportunity would be afforded 
the bidders to participate in the forthcoming negotiation. 

A “Request for Proposals Superseding Invitation for Bids 
33-600-61-165 and Amendments 1 and 2” was accordingly issued 
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March 15, 1961, in which the prospective bidders were advised that, as 
stated in the March 10 letter, the requirements of the IFB would be 
procured through negotiation and that the “items, quantities, delivery 
requirements, and other applicable terms and conditions are the same 
as specified in IFB 33-600-61-165 and Amendments 1 and 2 thereto.” 
The prospective bidders were also notified in this letter that a “cost 
breakdown in accordance with the attached DD Form 633 is required, 
together with all pertinent pricing information to properly support 
the various elements of cost contained in the cost breakdown.” They 
were notified further that proposals should be submitted to reach the 
Center on or before April 3, 1961. By a supplement to the RFP 
dated March 24, 1961, IFB 33-600-61-165 was amended in material 
part so as to change the descriptions and specifications of the tires 
required under items 1.1 and 1.2 from 36 ply to 38 ply and the date 
for receipt of proposals was extended to April 5, 1961. Inasmuch as 
the revised proposals submitted by Schenuit did not include item 
3.1 for size 49 X 17 tires, this item is not involved in the protest. 

Under date of April 12, 1961, a wire emphasizing the cost break- 

Pp ’ p x 
down requirement identical to the following with the exception of the 
addressee designated was dispatched to the six competing companies: 

FROM LMEAEM-4-S1FE. FOR: Mr. A. E. Wallach, Government Contracts 
Administrator. Cost breakdowns required by RFP superseding IFB 33-600- 
61-165 and Amendments 1 and 2 were not submitted with your proposal dated 3 
April 1961. The breakdowns are required to support the reasonbleness of pro- 
posed prices and are for internal AIF use only. The data desired will be held 
in the strictest confidence and will not be revealed to or discussed with com- 
petitors. Breakdown may be submitted in any format which will substantiate 
proposed prices. Your established method of costing may be used and should 
be described. Please submit breakdowns to reach this Division, LMEAEM, no 
later than 17 Apr 61. 

A further wire dated June 8, 1961, fixing June 14, 1961, as the 
final date for consideration of proposals was sent to the same parties 
as follows: 

This will confirm telecon on 8 June 1961. Final date for consideration of pro- 
posals submitted in response to RFP superseding IFB 33-600-61-165 is 14 June 
1961. Proposals received after that date will not be considered. Please review 
your proposal and advise no later than 5:00 p.m. EST 14 June 1961 of any 
changes to your proposal or confirm that previous proposal is firm. 

The record submitted shows that in response to the RFP B. F. 
Goodrich Aviation Products submitted a proposal dated April 3, 1961, 
to furnish each item of the 8,570 tire requirement at the same unit 
price of $667.92 per tire (slightly less than the GSA Federal supply 
schedule price of $681.56) stating that the prices quoted were “no 
greater than those charged our ‘most favored customers’ and are based 
on price lists now in effect.” It was stated that all other terms and 
conditions of IF B 165 and its amendments would apply. 
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Apparently in reply to the AF wire of April 12, 1961, emphasizing 
the cost breakdown requirement, by wire dated April 17, 1961, Good- 
rich advised AF that the prices quoted in its proposal were not higher 
than those charged “our most favored customer and are based on price 
lists now in effect”; also that “Since items involved in this RFP are 
price list items no cost breakdown will be furnished” and that “Signed 
confirmation follows along with copies of price lists and certificates 
of current pricing data.” 

By letter dated May 3, 1961, confirming wire of the same date and 
discussions at Wright Field in May 1, 1961, Goodrich advised AF that 
tires incorporating the latest AF revisions would be furnished at the 
same price, stating that : 

Transportation costs incurred by the Government will not exceed the cost of 
transporting the lowest airplane tire weight and smallest cube on the same size 
tire offered by any vendor from the nearest vendor’s F.0.B. point to the ultimate 
destination, and credit for any excess actually incurred in shipment will be 
passed by B. IF’. Goodrich, as a credit on the invoice, to the Government. 
Goodrich also advised in this letter that the delivery requirements 
of the RFP could be met “providing a notice of award is received 
prior to 15 May 1961”; that an acceleration of the schedule might be 
possible which could be evaluated on receipt of a contract, and that 
“If an award is to be made after this date, requirements for June and 
the balance of schedule will have to be reevaluated on the basis of 
the timing of the new award.” 

Goodrich submitted a second proposal dated May 11, 1961, super- 
seding all previous quotations, offering a unit price of $599.79 per 
tire for the 8,570 requirement of 38-ply tires, net f.o.b. Akron, no 
freight allowed, with a provision that “If required, deliveries can be 
made at a rate up to 1,900 per month starting thirty days after receipt 
of the order.” This proposal was amended by letter dated June 14, 
1961, reducing the unit price to a net of $427.79 per tire, f.o.b. Akron, 
Ohio, with no discount and no freight allowance, deliveries to start 
30 days after notification of award or receipt of contract up to 1,900 
units monthly. 

Contract AF 33(600)-43527 was entered into with Goodrich effec- 
tive June 20, 1961, signed by Goodrich and the contracting officer on 
June 24 and June 27, 1961, respectively, approved by the AF Director 
of Procurement and Production on June 30, 1961. The contract calls 
for furnishing 8,570, 56 x 16, 38-ply tires as specified at a unit price 
of $427.79 per tire for final inspection and acceptance at the Good- 
rich plant, Akron, Ohio, and shipment at the rate of 1,714 per month 
beginning in August and extending through December 1961, in ac- 
cordance with consignment instructions to be furnished by Wright- 
Patterson Air Force Base. 


645-668 O - 63 - 25 
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Your company submitted a proposal dated April 5, 1961, quoting 
a unit price of $659.57 on items 1.1 through 2.3 which price would 
be reduced to $652.89 if you were awarded item 1.1 under IFB 185, 
which prices it was stated were less than the lowest price offered to 
any customer as supported by published price list on file with the 
Government. A prompt-payment discount of 1 percent 10 days, one- 
half of 1 percent 20 days, was offered, delivery to be made at the rate 
of 500 during June, July and August, and then at a rate of 800 per 
month. 

Following receipt of the AF wire of April 12, 1961, regarding the 
furnishing of a cost breakdown, you made reference in letter dated 
April 19, 1961, to telephone conversations held April 18, 1961, and 
explained that “this manufacturer being a Small Business does not 
have a Cost Analysis Department.” It was stated in this letter that 
attached “are the cost and price information pertinent to the subject 
proposal.” The delivery previously offered was changed to provide 
as follows: “Items 1.1 through 2.3 can be delivered at the rate of 300 
per month starting June 1961, continuing through August 1961; then 
at a rate of 400 per month starting September 1961, and continuing 
through February 1962; then at a rate of 800 per month starting March 
1962 and continuing at that rate through July 1962.” You empha- 
sized the importance of avoiding delay in completing negotiations 
stating that the prices might require revision if negotiations were not 
completed sufficiently early to permit protection of your company by 
purchase of futures as “the prices offered are (and will be) firm, but 
are based in part on existing prices of rubber.” The cost and price 
information attached to this letter contained a breakdown of the items 
making up the unit price offered of $652.89 per tire, assuming you 
received an award under IF'B 185. 

Upon review of the format of a letter contract which AF repre- 
sentatives apparently had suggested might be necessary in the event 
insufficient time remained to arrive at a definitive contract, you ad- 
vised AF in letter dated April 25, 1961, that a letter contract would 
be unacceptable. You urged in this letter that only a determination 
as to the reasonableness of the prices offered remained to permit an 
award of a fixed-price contract. 

By letter dated June 13, 1961, you stated that as suggested in a 
conference with AF on June 7, 1961, your proposal of April 19, 1961, 
had been reviewed using the most current available information which 
included the recently completed fiscal year-end statement and en- 
closed a copy of its “CONDENSED STATEMENT OF INCOME 
AND EXPENSE FISCAL YEAR ENDED APRIL 30, 1961.” In 
this letter you amended your proposal of April 19, 1961, “to revise 
the unit price for Items 1.1 through 2.3 to $511.00, f.o.b. carrier’s 
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equipment, Baltimore, Maryland, with a prompt payment discount 
of 1%—10 days.” Copies of a “PRICE ANALYSIS” of the 56 x 16, 
38-ply tires and an “EXPLANATION OF COST EXPECTED 
DURING THE PERIOD JULY 1, 1961 THROUGH DECEM- 
BER 31, 1961 NOT HERETOFORE INCURRED” were attached 
in support of this revised proposal. You also stated in this letter that 
your firm was a small business concern and would face serious operat- 
ing problems without an award under the subject procurement, and 
in view of the cooperation extended during these negotiations urged 
AF “to consider a 50% small business set aside consistent with the 
1 May 1961 revision to the Armed Service Procurement Regulation.” 
(ASPR 1-706.6) 

The above proposal of June 13 was submitted in person on June 
14, 1961. During the negotiations on that date AF negotiators offered 
certain comments concerning your method of computing the price 
under your revised proposal and suggested that you should offer an 
alternate proposal for deliveries beyond December 1961. On the fol- 
lowing day you submitted a further revised proposal dated June 15, 
1961, agreeing to accept the AF method of computing labor cost and 
reducing the unit price offered to $428.60 per tire, net f.o.b. Balti- 
more, Maryland, with delivery of 300 each in July and August and 
then at a monthly rate of 620 per month through December 1961. 
This proposal also included the following alternate offer : 

An alternate offer is made to supply any quantity in excess of 5,000 at a 
fixed price of $420.00. If this offer is accepted the delivery rate for January 


and February would remain 620 per month followed by a 700 per month rate 
until completion. 


You have informally advised us that in a discussion with the con- 
tracting officer concerning this proposal, an inquiry was made as to 
whether any reply had been received from Ogden Materiel Area on 
the question of delivery schedules, and that the AF refused to enter 
into any further discussions, Also, that you subsequently learned 
from the Commerce Procurement Synopsis item 3.1 of the RFP had 
been awarded to the United States Rubber Company, but no informa- 
tion could be obtained with respect to the award of the other items, 
and on July 11, 1961, believing the contract on these items remained 
open, you addressed the following wire to Wright-Patterson Air 
Force Base: 

RE RFP 33-600-61-165 AIR FORCE COGNIZANT SCHENUIT COSTS AND 
CAPACITY AND FURTHERMORE NEED AS ONLY SMALL BUSINESS IN 
MILITARY TIRE INDUSTRY FOR MAINTAINING REASONABLE PRO- 
DUCTION URGE AWARD SCHENUIT REASONABLE PORTION THIS 
HUGE PROCUREMENT AT PRICE WHICH YOU DETERMINE WILL 
COVER OUR COST AND PROVIDE SMALL BUT REASONABLE PROFIT. 

You have informed us further that on the following day, July 12, 
1961, a letter dated by rubber stamp June 30, 1961, was received from 
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the AF contracting officer advising that the remaining items had been 
awarded to B. F. Goodrich. You protested this award and your 
protest was denied by the AF in letter dated July 24, 1961, for the 
reasons stated therein. 

You allege that on June 14, 1961, AF advised that the delivery 
requirement would be checked and that if all deliveries were not re- 
quired by December 31, 1961, your alternate proposal would be con- 
sidered. You state, however, that award was made to Goodrich before 
this check was made. It is urged that this was a violation of trust, 
as well as of the Government’s best interest and the rights of your 
company. You allege also that the AF did not conduct the negotia- 
tions in accordance with the Armed Services Procurement Regulation 
and that the basic differences between you and the AF and the ultimate 
difficulties encountered which were adverse to the interests of the AF 
as well as to you, stemmed from the attitude of the other companies 
bidding on this procurement rather than any adverse attitude on the 
part of AF officials. You allege further that this might have been 
avoided if the other five interested manufacturers entered into the 
negotiation properly in a cooperative manner and in accordance with 
the regulation. Your contentions in support of your protest may be 
summarized as follows: 

(1) Schenuit submitted the lowest negotiated price of $420 per 
tire on a quantity in excess of 5,000 tires with delivery ex- 
tended beyond December 31, 1961, as provided by the RFP; 

(2) A requirement that delivery be completed by December 31, 
1961, had not been established as of June 15, 1961, when the 
delivery requirement presumably was still open to negotia- 
tion, and was not determined until after June 20, 1961, the 
effective date of the award to Goodrich ; 

(3) Schenuit was the only firm which complied with the AF 
requirement for furnishing cost data and alone negotiated in 
the manner provided by ASPR; 

(4) Negotiations with Schenuit should not have been discon- 
tinued until after the December 31, 1961, delivery require- 
ment had been established and Schenuit afforded an oppor- 
tunity to furnish its capacity of 3,000 tires at the lowest 
negotiated price offered in its alternate proposal of $420 
per tire; and 

(5) This was a “volume procurement” a portion of which should 
have been awarded to Schenuit in consideration of its “small 
business” status and to insure a dual source of supply for 
B-52 tires as required by ASPR. 


Regarding your contentions Nos. 1 and 2, the contracting officer 
takes the position that those contentions are without ‘merit stating 
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that “This award was made as a result of competitive negotiation pur- 
suant to 10 U.S.C. 2304(a) (15) and price was only one of the factors 
to be considered in making an award.” He points out that “it is 
true that price was a very important consideration * * * but the 
Government’s required delivery schedule was also an important fac- 
tor.” Also, that “Aside from the fact that the bid price of $420 per 
Tire by Schenuit was not responsive to the Government’s required 
delivery schedule it should be recognized that any strict rules that 
might be applicable to a formally advertised procurement are not 
necessarily applicable to a negotiated procurement.” He then reviews 
the “question of delivery schedule, since it is certainly a factor affect- 
ing price and also a condition of Schenuit’s $420 unit price.” 

The contracting officer states that “Schenuit was clearly informed 
during the negotiations that the Government had a final cut-off of 
31 December 1961, of the total requirement of the RFP.” Also, that. 
while it is true Schenuit was advised they could quote on a delivery 
schedule compatible with their production capability, “at no time 
did the Government indicate that deliveries past 31 December 1961, 
would be acceptable and in accordance with the Government’s require- 
ments.” The contracting officer asserts that “If Schenuit had bid on 
the delivery of a certain quantity through December 31 and would 
have been low on that quantity they would have been considered for 
award.” However, as it turned out, Schenuit conditioned their $420 
price on receiving a minimum order of 5,000 tires. If the Govern- 
ment would have accepted this offer it would have involved deliveries 
beyond December 31. Therefore, according to the contracting officer 
“Schenuit’s so-called alternate proposal was clearly not in accordance 
with the delivery requirements of the Government.” 

In response to your contention that the delivery requirement had 
not been established prior to June 23, 1961, after the effective date 
of award to Goodrich, the contracting officer explains that “in fact, 
the buyer had verbally verified the delivery requirement prior to 
23 June but had not made a written record of having done so.” He 
urges that “Once the IFB was converted to a negotiated procurement, 
delivery schedule, as well as other terms, became the subject of nego- 
tiation with the following two limitations: (1) the delivery schedule 
finally agreed upon, had to meet the Government needs and (2) the 
same delivery schedule had to be offered to all bidders so they would 
be on an equal basis in quoting prices.” He states that “all bidders 
were advised during the negotiations of the requirement for delivery 
to be completed in December 1961, and negotiations were continued 
on that basis;” that in ascertaining the required delivery schedule 
every effort was made “to stretch it out as far as possible, recognizing 
that Schenuit was small business and had limited production capacity 
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compared to the other bidders;” and that “what was ascertained to 
be the maximum limits on delivery was offered to all bidders.” 

With particular reference to the negotiations on June 14, 1961, 
the contracting officer states “the AF negotiators offered to re-affirm 
the validity of requirement for delivery to be completed in December 
1961, in order to offer Schenuit every possibility to bid on a larger 
quantity of tires” and that it was pointed out during these negotia- 
tions and again at the time the June 15 proposal was presented that 
Schenuit’s alternate proposal could not be considered “if completion 
of deliveries in December 1961 remained a valid requirement.” The 
contracting officer concludes that “In this case price and delivery 
were of equal importance and the award was made to the bidder who 
offered the lowest price and delivery within the period required.” 

In view of the administrative explanation that you were clearly 
informed during negotiations that completion of deliveries of the tires 
was required in December 1961, and considering that your first offer 
of $428.60 was not low and your alternate offer to deliver any quantity 
in excess of 5,000 tires at a unit price of $420 was conditioned upon 
your being permitted to make delivery of all quantities in excess of 
3,080 during 1962, which did not meet the critical AF delivery require- 
ment, we see no legal basis for questioning the administrative action 
in rejecting your bid. 

Regarding your contention that other than your firm no bidder 
furnished the cost data requested by the AF, the contracting officer 
asserts that “In the case at hand it was not considered that the prac- 
tice of the other bidders in failing to submit cost breakdown was 
such as to warrant a negative FCR.” 

In negotiating prices for supplies it is the duty of the Govern- 
ment negotiators to procure such supplies at fair and reasonable 
prices. Consequently, the primary purpose of requiring the submis- 
sion of cost data in support of a proposal is to assist the contracting 
officer in making a determination that the prices quoted are fair and 
reasonable. 

We feel strongly that in negotiated procurements cost breakdowns 
should be furnished when requested by the Government. Obviously, 
they are an important tool in determining that the prices quoted are 
fair and reasonable. If other courses of action consistent with the 
Government's interests are open, we have considerable reservation 
that the Government should enter into a negotiated contract with 
anyone who refuses to furnish a cost breakdown. Tlowever, there 
is nothing in the Armed Services Procurement Act, 10 U.S.C. 2301, 
et seq., or in the procurement regulations which would have the effect 
of making a failure to furnish a cost breakdown fatal to the contract 
which is subsequently entered into by the Government. In this 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 361 


particular case the contracting officer had knowledge of the GSA 
schedule prices together with the information acquired from the 
competition. This afforded at least some basis for a determination 
that the contract price agreed upon was fair and reasonable. Accord- 
ingly, while we think the Air Force should have insisted upon Good- 
rich furnishing cost data before entering into the contract we cannot 
conclude that the failure to do so constitutes a legal basis for directing 
cancellation. : 

Concerning your contention that negotiations should have been 
continued with your firm, the record shows that the cutoff date for 
negotiations was clearly indicated in a TWK dated June 8, 1961, 
which was sent to all bidders. The ASPR (see ASPR 3-801.3(iv) 
and 3-804) clearly recognizes that in a negotiated procurement there 
has to be some eventual cutoff date as to the continuing of negotia- 
tions. It is the Air Force’s position, with which we agree, that a 
reasonable cutoff date can be applied in a negotiated procurement, 
this being determined mainly by the requirements for delivery and 
when an award must be made in order to meet the required delivery 
schedule. In that connection the AF states that “It will be absolutely 
necessary that August 1961 delivery on the 38 PR tire be complied 
with in order to insure support of the B-52 aircraft.” We are ad- 
vised that the normal lead time for tire production is approximately 
2 months; consequently, it was necessary to place an award in June 
to assure that urgent August 1961 deliveries would be met. Accord- 
ingly, we cannot agree with your contention that negotiations should 
have been continued with your firm after the cutoff date fixed by the 
Air Force. 

With respect to contention No. 5, the contracting officer recognizes 
that this was a “large volume procurement” but asserts that the “RFP 
did not involve any set-aside to small business since such set-aside 
was not authorized under ASPR and Air Force Procurement Instruc- 
tions (AFPI) regulations current at the time the procurement was 
initiated,” on the basis there was only one small business participating 
and no authority existed to make a set-aside under such circumstances. 
However, the contracting officer points out that since award on an “all 
or none” basis was not a condition of the RFP “The fact that 
Schenuit was not in a position to bid on a large volume procurement 
and meet the delivery schedules which other large businesses were 
capable of doing does not mean that Schenuit was precluded from bid- 
ding on subject procurement.” At the same time he states that an AF 
letter to Schenuit dated February 3, 1961, “did not make any guarantee 
that Schenuit would be given a share of the AF tire procurement 
business.” “Rather they were told,” he states, “that under the com- 
petitive bid system there was no reason why they could not share in 
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said business if their prices were competitive and they were able to 
meet delivery and other requirements of the Government under the 
invitation for bids.” Paragraphs 3 and 7 of this letter which are 
quoted in part by the contracting officer are as follows: 

38. I can appreciate the concern that you may feel since your company is the 
only small business in the aircraft tire industry. However, I believe you will 
find that your company’s size should provide a definite competitive advantage. 
Over a period of years the AF has found that in the majority of instances, where 
small business concerns are capable of producing an item, they have been able to 
do so more economically than their larger competitors. They are usually more 
efficient and operate with lower overhead costs. Under present procurement reg- 
ulations it is impossible to apply small business set-aside procedures to the pro- 
curement of aircraft tires since your firm is the only qualified small business 
supplier. I wish to assure you that we recognize your unique position in the 
industry and that it is our intent to handle the procurement of aircraft tires in a 
manner that will provide your company with an equitable opportunity to compete. 

7. Still referring to your paragraph 5, the conclusion that only bids which 
quoted on or could meet the delivery schedule on the total quantity in an Invita- 
tion to Bid or Request for Proposal would be responsive is erroneous. We will 
normally use an “all or any part” clause on any request which exceeds the 
capability of our sources. From our experience with your company we are quite 
aware of how much you can handle and are sure that you will advise us from 
time to time of your capability. In procurement of normal products from a 
normal span of industry we can not gear our awards to include the smallest 
capability but if your company continues to be as good a producer as you have 
been in the past and are price competitive, you have no problem under our new 
procedure. [Italics supplied.] 

The contracting officer states further that the question of whether 
the Government should split a requirement into small lots is a matter 
of judgment; that due “to differing capacities of the various com- 
panies, it is in the judgment of the AF more practical to allow the 
bidder to bid on partial quantities rather than issue several IFB’s; 
and that “It is the Air Force’s position that on the subject procure- 
ment there was no abuse of discretion given by the ASPR and AFPI 
regulations.” 

The contracting officer also asserts, “it must be recognized that the 
bidder or bidders who quoted on a ‘stretch-out’ delivery would only 
be eligible for award on the quantity they bid on provided they were 
low on that quantity and provided the quantity bid upon at the low 
price would meet the delivery requirement of the Government.” “In 
other words, the Government instead of splitting the procurement up 
prior to issuing an IFB or RFP intended to handle the situation of 
a bidder having limited production capacities by reserving the right to 
make more than one award on the requirement.” 

The decision as to whether a procurement should be set aside in 
whole or in part for small business concerns is within the province of 
the administrative agency and the Small Business Administration. 
The general policy of the Department of Defense regarding the place- 
ment of contracts with small business concerns is contained in part 7 
of section 1 of ASPR. Neither those regulations nor the provisions 


of the Small Business Act make it mandatory that there be set aside 
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for small business any particular procurement. In view thereof and 
since at the time the instant procurement was initiated a small business 
set-aside was not authorized under the regulations, there exists no 
legal basis for questioning the action taken. Moreover, we feel that 
your company was not prejudiced because there was no set-aside for 
small business since ample opportunity existed for your company to 
obtain a partial award had you bid sufficiently low and otherwise met 
the delivery requirements. 

While we do not condone all actions taken in this procurement, 
particularly the failure of Goodrich to furnish a cost breakdown, there 
is no basis for us to hold the contract invalid and we must deny your 
protest. 

A copy of this letter is being furnished to the Secretary of the Air 
Force. 


[ B-147288 J 


Pay—Retired—Election of Pay Computation Method—Most Fa- 
vorable Formula 


Although a retired Marine Corps member who, without a retired pay election, 
has been receiving retired pay computed under section 202(d) of the Career 
Compensation Act of 1949 for a retirement in 1934 in an enlisted grade, even 
though he had been advanced on the retired list to quartermaster clerk (warrant 
officer) under the act of May 7, 1932, is not required to make a retired pay elec- 
tion under either section 202(d) or 511(b), because from October 1, 1949— 
date of the Career Compensation Act of 1949—a member is entitled to retired 
pay under the provision which gives him the greater retired pay and if con- 
ditions change—as they did for the member under section 5 of the Career Incen- 
tive Act of 1955—he is entitled to a recomputation under the more favorable 
method—such right to change not having been terminated until June 1, 1958—he 
is not entitled to retired pay as a warrant officer in the absence of a satisfac- 
tory service determination required under section 511(b). 


To Major John A. Rapp, United States Marine Corps, November 29, 
1961: 


By first endorsement dated September 25, 1961, the Commandant 
of the Marine Corps forwarded your letter of September 8, 1961, 
requesting a decision as to whether you are authorized to make pay- 
ment to Warrant Officer Wilbur M. Wellemeyer, 03553, U.S. Marine 
Corps, retired, of the difference between the retired pay paid to him 
during the period from April 1, 1955, through August 31, 1961, and 
that applicable to him as a warrant officer under method (b) of sec- 
tion 511 of the Career Compensation Act of 1949, 37 U.S.C. 311, dur- 
ing the same period. 

The material facts in Mr. Wellemeyer's case are stated as follows: 

(a) As of 31 July 1934, he had completed 28 years, 8 months, and 18 days 
of active service in the Regular Marine Corps, and was credited with 3 years, 
6 months, and 24 days of double time under the statutory provisions cited in 


the Historical and Revision Notes to 10 U.S.C. 3914 (1958 Edition), making 
a total of 32 years, 3 months, and 12 days of service for retirement purposes. 
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(b) He was transferred from the Regular Marine Corps to the retired list 
of the Marine Corps in the enlisted grade of quartermaster sergeant on 1 August 
1934 under the act of March 2, 1907 (34 Stat. 1217). 

(c) Having served creditably as a quartermaster clerk (warrant officer) 
during World War I, he was advanced to that grade on the retired list on 
14 August 1934 under the act of May 7, 1932 (47 Stat. 150). 

(d) The Secretary of the Navy has not determined that he “satisfactorily 
held” the grade of quartermaster clerk, presumably because a determination 
was made by the Acting Secretary of the Navy in 1934 that his service as a 
quartermaster clerk had been “creditable” (see enclosure (3)), the two terms 
perhaps being considered as synonymous for the purposes of section 511 of the 
Career Compensation Act of 1949. 

(e) The rank of quartermaster sergeant was changed to master sergeant after 
he retired but before 1 October 1949. Retired master sergeants were assigned 
to pay grade E-7 effective 1 October 1949 under section 201(d) of the Career 
Compensation Act of 1949. 

(f) He has been paid the maximum monthly retired pay provided for the 
grade in which he retired since 1 October 1949 under section 202(d) of the 
Career Compensation Act of 1949, as follows: 


1 October 1949-30 April 1952 
$220.50 (Basic pay of $294.00 multiplied by 75 percent) 
1 May 1952-31 March 1955 


$229.32 (Basic pay of $350.76 multiplied by 75 percent) 
(See section 2(a) of the act of May 19, 1952, 68 Stat. 80.) 


1 April 1955-31 May 1958 


$251.55 (Basic pay of $335.40 multiplied by 75 percent) 
(See section 5 of the Career Incentive Act of 1955, 69 Stat. 22.) 


1 June 1958-31 August 1961 
$266.64 (Retired pay of $251.55 increased by 6 percent) 
(See section 4(a) of act of May 20, 1958, 72 Stat. 128.) 

You say that the retired pay credited to Mr. Wellemeyer effective 
October 1, 1949, is greater than the retired pay he was entitled to 
receive on September 30, 1949, and you point out that the retired 
pay he received from October 1, 1949, through March 31, 1955, also 
is greater than that provided by method (b) of section 511 of the 
Career Compensation Act for a warrant officer in pay grade W-1 
with 28-years and 8 months of active service, $216.25 from October 1, 
1949, and $224.90 from May 1, 1952. Since April 1, 1955, however, 
the retired pay applicable to him as a warrant officer in pay grade 
W-1 under method (b)—$266.95 from April 1, 1955, and $282.97 from 
June 1, 1958—has been greater than the retired pay he has been paid 
from that date. 

You refer to our decision of September 6, 1950, B-93945, and you 
say it is there indicated that a member who retired before October 1, 
1949, for reasons other than physical disability must be paid retired 
pay under section 511 of the Career Compensation Act unless he is 
eligible for, and elects to receive, retired pay under section 202(d) 
of that act, 37 U.S.C. 233(d). You state that Headquarters, United 
States Marine Corps, did not afford Mr. Wellemeyer an opportunity 
to elect to receive pay under section 202(d), but instead paid 
him in accordance with that section without any election or other 
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action on his part. You say that, since the Career Compensation 
Act does not expressly require that an election be made to receive 
retired pay under section 202(d) thereof, the question arises whether 
in the absence of an election to that effect he is entitled to retired 
pay computed only on the basis of the grade of warrant officer from 
October 1, 1949, under method (b) of section 511 of the Career Com- 
pensation Act or whether he is entitled to retired pay effective Octo- 
ber 1, 1949, May 1, 1952, and April 1, 1955, computed under either 
section 202(d) or method (b) of section 511, whichever results in 
the greater amount on those dates. 

When Mr. Wellemeyer was advanced on the retired list to the grade 
of quartermaster clerk (warrant officer) under the act of May 7, 1932, 
47 Stat. 150, 34 U.S.C. 399e (1952 Ed.), his advancement was sub- 
ject to the provisions of that act to the effect that such action would 
result in “no increase in active or retired pay or allowances.” It 
appears that, for such reason, he continued to receive the retired pay 
of a quartermaster sergeant with over 30 years’ service until October 1, 
1949, the effective date of the Career Compensation Act, section 511 
of which, provides, in pertinent part, as follows: 

On and after the effective date of this section (1) members of the uniformed 
services heretofore retired for reasons other than for physical disability * * * 
shall be entitled to receive retired pay * * * in the amount whichever is the 
greater, computed by one of the following methods: (a) The monthly retired 
pay * * * in the amount authorized for such members * * * by provisions of 
law in effect on the day immediately preceding the date of enactment of this 
Act, or (b) monthly retired pay * * * equal to 2% per centum of the monthly 
basic pay of the hivhest federally recognized rank, grade, or rating, whether 
under a permanent or temporary appointment, satisfactorily held, by such 
member * * *, as determined by the Secretary concerned, and which such 
member * * * would be entitled to receive if serving on active duty in such 


rank, grade, or rating, multiplied by the number of years of active service 
creditable tohim * * *. [Italics supplied.] 


Section 202(d) of the Career Compensation Act provides that— 


The period of time to be counted in the computation of basic pay shall be 
the total of all periods authorized to be counted for such purpose in any of 
the uniformed services, but the same period of time shall not, for any reason, 
be counted more than once: Provided, That retired enlisted men heretofore or 
hereafter retired with credit for thirty years’ service in the Army, Navy, or 
Marine Corps, and who served beyond the continental limits of the United 
States between 1898-1912, such service having been computed under previous 
laws as double time toward retirement, shall be entitled to receive the maximum 
retired pay now or hereafter provided for the grade in which retired * * *. 

In our decision of July 17, 1957, B-131700, 37 Comp. Gen. 31, to 
the Secretary of Defense, it was pointed out at page 34, in answer 
to question 5, that section 511 of the Career Compensation Act does 
not provide for an election with respect to retired pay; that two 
methods of computing retired pay are there provided and retired 
members whose rights are governed by such provisions of law are 
entitled to have their retired pay computed by the method which 


produces the greater amount of retired pay; and that after receiving 
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retired pay computed by one method, if conditions change in such 
a manner that a retired member’s pay would be increased by com- 
puting his retired pay under the other method, such recomputation 
was authorized and required under section 511 without any election 
on his part. The Career Compensation Act does not expressly require 
that an election be made to receive retired pay under section 202(d). 
Accordingly, we see no reason why our ruling of July 17, 1957, should 
not be equally applicable to cases where the retired pay of retired 
members may be’ computed either under section 202(d) or under 
section 511. However, the right to change from one method to an- 
other was terminated effective June 1, 1958, by the act of May 20, 
1958, 72 Stat. 122. See decision of May 4, 1960, of the Court of 
Claims in the case of Lou/s EF. Fagan, et al. v. United States, 149 
Ct. Cl. 716, in favor of Lewis L. Gover, plaintiff No. 2, and our 
decision of October 20, 1960, B-131700, 40 Comp. Gen. 222. 

It is our view, however, that in the absence of a specific determina- 
tion by the Secretary of the Navy under the provisions of section 
511(b) of the Career Compensation Act that Mr. Wellemeyer satis- 
factorily held the grade of warrant officer, no proper basis has been 
presented for paying him the retired pay of that grade. See our 
decisions of January 28, 1955, and June 21, 1955, B-121773. Com- 
pare our decision of January 9, 1952, B-106251, 31 Comp. Gen. 254, 
256. 

Your question is answered accordingly. 


[ B-147370] 


Contracts—Specifications—Deviations—Descriptive Literature 


A bidder who offers articles other than the brand name articles specified in an 
invitation for various combinations of items and in lieu of the required descrip- 
tive data includes on the bid the phrase “According to bid specs.” may not be 
regarded as having offered an exact duplicate of the named brand, for the phrase 
“According to bid specs.” may not be interpreted as a definite offer to furnish 
an article conforming to those characteristics of the brand name model not 
covered by the referenced Federal specifications and, therefore, the bid is non- 
responsive to those items for which one or more material characteristics are 
required to be determined from the brand name articles, but the failure to 
submit the descriptive data does not justify rejection of the bid as to those items 
without a brand name reference and those for which the brand name reference 
does not contribute materially to the definitive description of the articles. 


Contracts—Specifications—Conformability of Equipment, Etc., 
Offered—Samples Submitted Prior to Award 


A bidder who fails to furnish with his bid the detailed specifications required by 
an invitation which also contained a provision reserving the right in the Gov- 
ernment to require samples after bid opening may not have the sample require- 
ment invoked to determine the responsiveness of his bid at the time of bid 
opening since the sample requirement must be interpreted as having been 
included for the purpose of determining whether a product conforming to the 
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detailed specifications could be made and whether it would adequately serve the 
Government’s purpose rather than for determining what the bidder offered. 


To Ginsburg, Leventhal and Brown, November 29 1961: 


We have your letter of November 1, 1961, and a memorandum of 
law dated October 27, 1961, on behalf of the Frontier Manufacturing 
Company asserting the responsiveness of that firm’s bid under invita- 
tion No. 18148 issued May 22, 1961, by the Federal Supply Service for 
the procurement of rotary bins and storage equipment. The resulting 
contract is to be of the requirements type, estimated to call for the 
furnishing of $750,000 in supplies, to run for a period ending one 
year from date of award or July 31, 1962, whichever is later. 

The invitation solicited bids on two schedules: the first requiring 
the bid to include all of certain combinations of items, and the second 
requiring that bids on the schedule be on an all or none basis. The 
items in schedule 1 appear substantially to duplicate those in sched- 
ule 2. The items are identified by reference to Federal specifications ; 
however, many are also identified by reference to Frick-Gallagher 
Manufacturing Company catalog numbers. Concerning the latter 
items, the following appears on page 3.1 of the attachment to the 
invitation under the heading GOVERNMENT SPECIFIED 
BRAND NAMES: 

* * * Bids offering articles other than brand name articles referenced in this 
invitation will be considered only if such offered articles are clearly identified in 
the bids and bidders furnish with their bids (1) descriptive material, including 
cuts, illustrations, drawings, or other graphic material, which will clearly show 
the characteristics of the articles offered, and (2) a statement showing in detail 
the differences between the articles offered and those referenced in the invitation. 
Failure to furnish the information required by (1) and (2) above will require 
rejection of the bids. 

(b) UNLESS THE BIDDER CLEARLY INDICATES IN HIS BID THAT 
HE IS OFFERING A DIFFERENT ARTICLE, HIS BID SHALL BE CON- 
SIDERED AS OFFERING A BRAND NAME ARTICLE REFERENCED IN 
THE INVITATION. [Italics supplied.] 

Tn addition, the following information is furnished on pages 10 and 31 
of the invitation: 

Catalog references where shown in the items are from Frick-Gallagher Manu- 
facturing Company Catalog. 

The rotary storage and display bins and accessories, items 1 to 28, inclusive, 
shall be type I, complete in accordance with requirements of Interim Federal 
Specification GGG-B-00351a dated November 1, 1960; except those items identi- 


fied by brand name, which shall be in accordance with the provisions of the 
above Federal Specification insofar as they apply. * * * 


Bids were opened as scheduled on June 12, 1961. The bid submitted 
by the Frontier Manufacturing Company was found to be lower 
than the next acceptable bid by some 13 percent, and lower than the 
prior year’s contract by 4 to 9 percent. However, in the spaces 
provided in connection with each item to show the manufacturer, 
brand name, and number of the item offered the low bidder in each 
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case inserted, respectively, “Frontier Mfg. Co.,” “Our Products,” and 
“According to bid specs.” The low bid failed to include with re- 
ference to the brand name items the information required by the 
provision of the invitation quoted above. 

It is your position that the Frontier bid is properly for acceptance 
notwithstanding the failure to submit descriptive material and other 
information clearly required by the terms of the invitation. The 
reasons asserted in support of your position are, briefly stated, that 
Frontier by the use of the phrase “According to bid specs.” was offer- 
ing a product exactly in accordance with the specifications and iden- 
tical with the Frick-Gallagher model specified, except for the brand 
name, to the extent the “brand name or equal” requirement was ap- 
plicable. You also contend that the reference to “brand name articles” 
in the first sentence of the quoted portion of the provision appear- 
ing at page 3.1 of the invitation was intended to require the descriptive 
material only as to articles which varied from the named product, 
to the extent the characteristics of the latter are applicable, and should 
not be interpreted to call for the data where an exactly conforming 
copy of another manufacturing is offered. 

A bid is an offer which upon proper acceptance ripens into a con- 
tract binding upon the parties. To be valid an offer must be suffi- 
ciently certain to enable a court to understand what the promisor 
undertakes and what he agrees to accept in return if the offer is 
accepted. 1 Williston on Contracts, 3d edition, §24. See also the 
Restatement of Contracts, § 32. The purpose of requiring data to 
be submitted with a bid in a case such as this is to permit a deter- 
mination by the procuring agency of precisely what the bidder pro- 
poses, and will be bound, to furnish if awarded the contract. 39 
Comp. Gen. 595, 598. In effect, the descriptive data requirement is 
in part a device to insure the receipt of an offer sufficiently definite 
in subject matter as to result in a binding contract upon acceptance. 
From the foregoing we believe it is fair to state that a bid which 
does not conform to a properly utilized descriptive data requirement 
is defective not only because it fails to comply with a material pro- 
vision of the invitation but, generally, because as an offer it is too 
indefinite to meet the stated test. See 38 Comp. Gen. 345. It should 
be pointed out here too that the applicable provisions of the Federal 
Property and Administrative Services Act of 1949, 41 U.S.C. 253, 
require in effect that a bid must conform to the invitation for bids to 
be eligible for award. Therefore, in this case the first significant 
question to be answered is whether the term, “According to bid specs.,” 
may be regarded as constituting a definite offer to conform to 
the referenced Federal specifications, the details included in the de- 
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scription of each item, and, to the extent applicable, the characteristics 
of the brand name models specified. 

In our decision B-143585, October 13, 1960, we considered the 
responsiveness of a bid to an invitation which included a somewhat 
similar brand name or equal provision. That bid offered an item 
to be manufactured by other than the brand name manufacturer and 
in lieu of the stipulated descriptive data included the following 
statement : ; 

Please be advised that the chair we are offering will be built in exact accord- 

ance to the specifications as detailed on page 3 of the above mentioned invitation. 
The styling will be exactly the same as the mentioned chair. 
Page 3 of the invitation included a description of many, but not all 
of the salient features of the product and, in addition, stipulated a 
brand name item which, presumably, furnished the remaining per- 
tinent information. Rejection of the bid, for failure to meet the 
descriptive data requirements, was protested on the grounds that the 
bid with the quoted language constituted a definite offer to furnish 
“an exact duplicate” of the named brand. We rejected the protest 
because in our view the term “specifications” in the quoted statement 
referred only to the detailed specifications furnished and did not 
embrace those features identified only by reference to the brand name. 
If the same rule is applied in this case, and we are aware of no reason 
why it should not be, the term, “According to bid specs.,” may not be 
interpreted to include the characteristics of the brand name model 
which are not covered by the referenced Federal specifications. 

We do not agree that your position is supported by our decision 
at 40 Comp. Gen. 435. In that case the failure to furnish the descrip- 
tive data was waived because the bidder had previously furnished the 
articles in question to the agency under an earlier contract and had 
referred to that fact in its bid. In other words, the bid was regarded 
as offering items identical to those which had been furnished to the 
agency earlier so that there could be no question as to the item char- 
acteristics. Frontier, however, so far as we are aware, had never 
previously furnished the items to the Government or even manufac- 
tured them. Therefore, no definite models or designs or other material 
data could have been in the hands of the agency at the time of bid 
opening to serve as a basis for determining the exact nature of the 
products offered. 

We conclude, in accordance with the foregoing, that the Frontier bid 
may not be regarded as having offered an exact duplicate of the named 
brand with respect to those items for which one or more material char- 
acteristics were required to be determined from the brand name article. 
You contend that even if this is the case, the specifications, excluding 
the reference to the brand name and model, were sufficiently definite 
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to permit the contracting officer to invoke a provision of the clause 
of the invitation entitled SPECIFICATIONS AND DELIVERY 
TIME, which appears at page 6, reserving the right in the Government 
to require samples after bid opening “to establish whether or not the 
equipment being offered meets the needs of the Government and also 
to determine compliance with the specifications before award of con- 
tract.” That clause contains another paragraph which reads as 
follows: . 

Bids shall be accompanied with specifications in sufficient detail to establish 
that equipment offered will meet requirements of this invitation. Failure to 
furnish detailed specifications with bid can result in disqualification of bid on 
basis that it is nonresponsive. 

Reading the two paragraphs of the clause together, and having in 
mind the law relating to the formation of contracts, it is our view 
that the sample requirement was included not to determine what the 
bidder offered to furnish—i.e., the detailed dimensions and other 
material characteristics—but to discover whether a product conform- 
ing to those characteristics could be made and, if so, whether it would 
adequately serve the Government’s purposes. It is our understanding 
that you agree with this interpretation. You contend, in addition, 
that the sample provision was properly invoked in this case because 
even if it is assumed that the quoted phrase used in the Frontier bid 
was not sufficiently definite to be regarded as an offer to furnish an 
exact duplicate of the brand name article, the other information con- 
tained in the invitation—the specification references and the descrip- 
tion details—were in themselves so comprehensive and exact as to con- 
stitute a definitive description of the article offered and that the 
catalog references served only to provide desirable but unnecessary 
pictorial representations. 

It is, of course, our position that no requirements may be made mate- 
rial by the language of the invitation unless it serves some real purpose. 
40 Comp. Gen. 435; 39 id. 595. Thus, if the brand name references 
serve only the purposes you allege we would be required to conclude 
that the brand name provisions of the invitation are mere surplusage 
which may properly be ignored. In fact, under such circumstances 
the use of the brand name reference would be contrary to FPR 
1-1.305-1. 

As indicated earlier, the invitation contains two schedules and the 
contracting agency may award on the basis of either depending upon 
what is determined to be in the best interest of the United States. 
Consistent with such determination and the stated bases for evaluation 
in the invitation, the failure to submit the descriptive data does not 
justify rejection of the Frontier bid as to those items without a brand 
name reference and as to those for which the brand name reference 
does not contribute materially to the definitive description of the 
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article. The contracting agency is being advised of this conclusion. 

We are aware that under the clause of the invitation previously 
cited the contracting officer requested samples from Frontier, that 
these samples were furnished and that they were found to meet or 
exceed the Government’s requirements in all material respects. There 
is no question that Frontier submitted the samples in good faith and 
prepared and shipped them at no inconsiderable expense. However, 
the responsiveness of a bid must be determined from the contents of 
the bid itself at the time of bid opening. Subsequent actions of the 
bidder or the contracting officer cannot be considered in disposing 
of the question of responsiveness. 


[ B-147375 J 
Travel Expenses—First Duty Station—Oath Effect 


The taking of an oath by a Government employee who, prior to reporting to his 
first duty station, is assigned for a period of training at another place does not 
relieve the employee of the obligation for travel and transportation expenses 
incident to reporting to the first duty station and a reassignment while the 
employee is in training to another first duty station at his request is a transfer 
for the convenience of the employee within the meaning of section 1 of the 
Administrative Expenses Act of 1946, 5 U.S.C. 73b-1, which precludes payment 
by the Government of travel and transportation expenses in cases of transfers 
for the convenience of the employee and, therefore, the employee may not be 
reimbursed for expenses of reporting to the reassigned first duty station. 


Te Clement L. McEachern, Department of Health, Education, and 
Welfare, November 29, 1961: 

Your letter of September 26, 1961, requests review of our Office 
settlement of September 22, 1961, which disallowed your claim for 
reimbursement of expenses incurred for the transfer of your house- 
hold goods and personal effects from Fountain Inn, South Carolina, 
to Jackson, Mississippi, subsequent storage thereof, and additional 
charges for transportation from Jackson, Mississippi, to Charlotte, 
North Carolina. 

The facts in the record are as follows: Upon leaving your private 
practice of law, you were appointed as a Hearing Examiner by the 
Social Security Administration, Department of Health, Education, 
and Welfare, on July 25, 1958, and were sworn in at Greenville, South 
Carolina, on that date. Birmingham, Alabama, was named as your 
first duty station. You were sent to Washington, D.C., for a period 
of training and orientation prior to your entrance on duty at your 
first duty station. The administrative office has reported that while 
you were in training at Washington, and before you had physically 
reported for duty at Birmingham, you were reassigned to Jackson, 
Mississippi, as you had verbally requested that you be assigned to 
that post rather than to Birmingham. The effective date of the 
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reassignment from Birmingham to Jackson was August 10, 1958. 

The administrative office has reported further that: 

At the time of his reassignment to Jackson, Mississippi, Mr. McEachern had 
made it clear to this office that he would like to be considered for any vacancy 
that might occur in the future in either North Carolina or South Carolina. A 
few months later a vacancy did occur in Charlotte, North Carolina. As pointed 
out in Mr. Siegel’s memorandum to Mr. McEachern of June 26, 1961, I wrote to 
Mr. McEachern on December 30, 1958, in my former capacity of Administrative 
Officer of the Office of Appeals Council (now the Office of Hearings and Appeals) 
and in part stated, “As previously understood verbally, no travel expenses or 
transportation expenses for household goods or dependents will be authorized 
to you in connection with this transfer.” A typed copy of this entire memo- 
randum is attached. This is, of course, clearly in line with Standard Govern- 
ment Travel Regulations in that payment of such expenses shall be made only 
where the change of station is clearly to the advantage of the government and 
not primarily at the request of or convenience of the employee. 

Your claim was denied in our Office settlement of September 22, 1961, 
on the grounds that first, it is a rule of long standing that an employee 
must bear the expense of reporting to his first duty station where his 
compensation is fixed by law or regulation (here, Jackson, Missis- 
sippi), and secondly, that your subsequent reassignment to Charlotte, 
North Carolina, was made at your own request, and not for the con- 
venience of the Government for which the United States would be 
obligated to reimburse you. s 

You urge reconsideration of your claim on the grounds that the rule 
that an employee must bear the expense of reporting to his first duty 
station applies only before the employee is sworn in, and that, when an 
employee is sworn in and is on the payroll he is subject to the control of 
his supervisors, and every move he makes is subject to the control of 
his supervisors, and thus, no move is made except at the convenience of 
the Government. 

The reason for the rule that an employee whose compensation is 
fixed by law or regulation must, upon appointment to an office or posi- 
tion in the service of the United States, bear the expense of reporting to 
his first duty station is that “* * * the placing of oneself at the station 
where his work requires him to be is one of the burdens of qualifying 
for employment, and that to shift such expense to the United States 
would result in the payment of additional compensation not allowed by 
law * * *.” 22 Comp. Gen. 869, 871. The fact that you took the oath 
of office prior to your reporting to your first duty station does not 
relieve you from the obligation of reporting to your first duty station 
at your own expense. Furthermore, it is well established that the rule 
“is not changed by the fact that an employee is required to come to 
Washington, or to remain temporarily in Washington after appoint- 
ment here, or to report to headquarters elsewhere, for special instruc- 
tions or training before proceeding to a field station to perform the 
duties for which he was appointed. 9 Comp. Gen. 359; 10 id. 184; 11 ¢d. 
56 ; 20 id. 820.” 32 Comp. Gen. 537, 538. 
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The right to reimbursement for expenses incurred upon transfer of 
station is governed by section 1 of the Administrative Expenses Act 
of 1946, 60 Stat. 806, as amended, 5 U.S.C. 73b-1, which reads in 
pertinent part as follows: 


Under such regulations as the President may prescribe, any civilian officer or 
employee of the Government who, in the interest of the Government, is trans- 
ferred from one official station to another * * * shall, except as otherwise pro- 
vided herein, when authorized or approved by such subordinate official or officials 
of the department concerned ‘as the head thereof may designate for the purpose, be 
allowed and paid from Government funds the expenses of travel of himself and 
the expenses of transportation of his immediate family (or a commutation thereof 
in accordance with section 73a of this title) and the expenses of transportation, 
packing, crating, temporary storage, drayage, and unpacking of his household 
goods and personal effects * * *: Provided further, That no part of such ez- 
penses (including those of officers and employees of the Foreign Service, De- 
partment of State) shall be allowed or paid from Government funds where the 
transfer is made primarily for the convenience or benefit of the officer or employce 
or at his request * * *. [Italics supplied.] 


The administrative office considered your transfer from Jackson to 
Charlotte as being made at your request and, therefore, primarily for 
your convenience. 

As stated in unpublished decision, B-143845, July 26, 1961: 


There is no mandatory right under the law to payment of travel expenses in- 
curred incident to transfer from one official station to another. The fact that a 
transfer may be in the interest of the Government, in itself, does not confer upon 
the employee the right to receive payment of travel expenses because the law 
specifies other prerequisite factors, to wit, (1) administrative approval, and (2) 
that the transfer be one which was not requested by the employee. 

+ a * a * * * 


* * * the law does not specify factors which render the transfer of an employee 
from one official station to another “in the interest of the Government” nor does it 
specify factors which comprehend “personal convenience,” except when the 
transfer is requested by the employee. Therefore, it is within the discretion of 
the agency to determine in any given case whether a transfer is in the interest of 
the Government or for the convenience of the employee. If an employee has taken 
the initiative in obtaining a transfer to a position in another location, an agency 
usually determines that the transfer is made for the convenience of the employee 
or at his request, whereas, if the agency recruits or requests an employee to trans- 
fer to a different location it will regard such transfer as being in the interest of 
the Government.” 


Since Jackson was your first duty station, and the administrative 
office has determined that your reassignment from Jackson to Char- 
lotte was for your convenience, our settlement disallowing your claim 
is hereby sustained. 

In regard to the point raised by you concerning the statement on 
the Standard Form No. 50 covering your transfer from Birmingham 
to Jackson that “This change is for the good of the service and is not 
made primarily for the convenience or benefit of the employee or at his 
request,” the administrative office has reported that: 

You will note that Standard Form 50, covering the transfer from Birmingham, 
Alabama, to Jackson, Mississippi, effective August 10, 1958, stated in item 19 “This 


change is for the good of the service and is not made primarily for the convenience 
or benefit of the employee or at his request.”- As stated in Mr. Siegel’s 
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memorandum to Mr. McEachern of June 26, 1961, this was the result of a clerical 
error. There was no administrative intent that this statement should appear 
on Standard Form 50. A photocopy of Standard Form 52, dated July 29, 1958, 
requesting the reassignment from Birmingham to Jackson is attached. You will 
note that no request for travel authority appeared thereon and that the admin- 
istrative intent is clear that no travel authority was to be granted. Further, 
no travel order was issued. 
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[ B-146608 J 


Pay—Retired—Reservists—Mandatory Elimination — Oversight 
Retention 


The effect of the mandatory elimination provisions in the Reserve Officer Per- 
sonnel Act of 1954 (Chapter 363 of Title 10 of the U.S. Code), which require that 
each Reserve officer upon reaching the age or length of service stipulated shall 
be transferred to the Retired Reserve if he is qualified and applies therefor, or 
be discharged from his Reserve appointment if he is not qualified or does not 
apply therefor, is to preclude service credits for retired pay after the date the 
officer is required to be transferred or discharged ; hence, service performed by a 
Reserve officer who is retained, through administrative oversight, in an active 
Reserve status beyond the time he should have been removed for age or for length 
of service, may not be credited in determining the member’s retirement 
eligibility under 10 U.S.C. 1332; however, if the officer is retained under a specific 
statutory provision exempting officers from the mandatory elimination pro- 
visions of the 1954 act, service credit is not precluded. 


Pay—Retired—Reservists—Mandatory Elimination — Oversight 
Retention 


While the provisions of 10 U.S.C. 1003 for retention in an active status of a 
Reserve officer who has passed the maximum age prescribed for his grade and 
classification constitute an exception to the mandatory elimination provisions of 
the Reserve Officer Personnel Act of 1954 (codified in Chapter 363 of Title 10 
of the U.S. Code), the inadvertent retention of an officer in an active Reserve 
status does not overcome the mandatory elimination requirements; however, if 
the retention is effected pursuant to action prescribed by the Secretary under 
10 U.S.C. 1003(2), the officer’s service beyond age 60 may be credited in deter- 
mining retirement eligibility under 10 U.S.C. 1332 and in computing the per- 
centage factor for retired pay under 10 U.S.C. 1401 and for longevity pay 
purposes. 


Pay—Retired—Reservists—Mandatory Elimination—M e dic al, 
Etc., Personnel Retention 


Officers in the Medical Corps, Dental Corps, the Chaplains, the Army Nurse Corps 
or the Army Medical Specialist Corps who remained in an active Reserve status 
beyond the time they should have been removed under the mandatory elimination 
provisions in the Reserve Officer Personnel Act of 1954, through administrative 
oversight prior to June 30, 1960—the date of approval of Public Law 86-559— 
which added section 3855 to Title 10 of the United States Code permitting re- 
tention of such specific medical and other personnel in an active Reserve status 
until they become 60 years of age, are not eligible for retention under 10 U.S.C. 
3855, which is prospective only and for application to officers in an active status 
after June 30, 1960; however, if the officers’ retention was effected under a 
statute exempting them from the mandatory elimination provisions in the Re- 
serve Officer Personnel Act of 1954, retention under 10 U.S.C. 3855 would then 
be proper. 


Pay—Retired—Reservists—Mandatory Elimination—Return to 
Active Status 


In the absence of any authorily for the crediting of additional service to Reserve 
Officers who, after entitlement to retired pay under 10 U.S.C. 1331-1337, are 
transferred from the Retired Reserve to an active Reserve status, credit for 
service performed subsequent to transfer to an active status to increase the 
percentage factor for retired pay purposes is not permitted. 


Pay—Retired—Reservists—Mandatory Elimination—Promotion 


An officer who is promoted to a higher Reserve grade while in an active status 
following transfer from the Retired Reserve and entitlement to retired pay under 
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10 U.S.C. 1331-1337 is not entitled to be retired in the higher grade, the retention 
provisions of 10 U.S.C. 676 having reference only to persons validly retained on 
active duty or in service in a reserve component other than that listed in 10 
U.S.C. 1332(b) and in those cases in which, because of some special qualifica- 
tion, ability or situation, the Secretary concerned orders a member's retention. 


Pay—Retired—Reservists—Mandatory Elimination—Active Sta- 
tus—Prior to Retirement Qualification 


A Reserve offiver in an inactive status who, prior to qualification for retirement 
pay under 10 U.S.C. 1331-1337, is transferred to an active Reserve status may 
have such active service counted to meet eligibility requirements for retirement 
under 10 U.S.C. 1332 provided that his age does not bring him within the manda- 
tory elimination provisions of the Reserve Officer Personnel Act of 1954 (codified 
in Chapter 363 of title 10 of the U.S.Code) and subject to the condition that 
service after eligibility is attained may be allowed only as authorized in 
10 U.S.C. 676. 


To the Secretary of Defense, December 1, 1961: 


Reference is made to letter of August 3, 1961, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision on certain 
questions arising from various circumstances pertaining to the reten- 
tion through administrative error of an officer in an active Reserve 
status beyond the time he should have been removed therefrom for 
age or length of service under the pertinent provisions of the Reserve 
Officer Personnel Act of 1954, 10 U.S.C. Ch, 363. The questions for 
decision are set forth and discussed in Committee Action No. 285 of 
the Military Pay and Allowance Committee, Department of Defense. 


The questions presented in the Committee Action are separately 
quoted and answered below. 


(Question 1. 


1. a. If, through administrative oversight, an officer is retained in an active 
reserve status beyond the time he should have been removed therefrom for age 
or for length of service under the provisions of the Reserve Officers Personnel 
Act of 1954, as codified (title 10, U.S.C. Chap. 363), may service performed 
subsequent to the required date of removal be credited in determining retirement 
eligibility under 10 U.S.C. 1332? 

b. If the answer to la is in the affirmative, may such service be credited in 
determining the percentage factor for computing retired pay under 10 U.S.C. 
1401 and fos longevity pay purposes? 

ce. Further, if the answer to 1a is affirmative, and the officer during the period 
in which be is retained beyond the time he should have been removed from an 
active status for length of service completes 18 years of service creditable under 
10 U.S.C, 1332, must he be kept in an active status under 10 U.S.C. 1006(a), 
until he completes 20 years of creditable service or until the third anniversary 
of his removal date, whichever is earlier? 

d. To what extent would the answer to the above 3 questions be modified if 
the officer was retained in an active status for the convenience of the Govern- 
ment (e.g., to complete investigation of alleged wrongdoing finally resolved in 
the member's favor or to complete reconsideration of the officer’s failure to be 
selected for promotion) ? 


The pertinent provisions of the Reserve Officer Personnel Act of 


1954 (as now amended and codified in Chapter 363 of Title 10, United 
States Code), provide, in substance, that each officer in the Reserve 
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grades referred to therein, upon reaching the age or length of service 
stipulated, “shall” be transferred to the Retired Reserve if he is quali- 
fied and applies therefor, or, if he is not qualified or does not apply 
therefor, be discharged from his Reserve appointment. So far as 
material here, no substantial changes were made in such statutory 
provisions at the time they were codified. Apparently the law intends 
that generally service credits for retired pay may not be acquired 
after the date the officer concerned is required to be transferred or dis- 
charged. This view is consistent with 10 U.S.C. 1334(b), which pro- 
vides that time spent after transfer to the Retired Reserve may not 
be credited in any computation of years of service under 10 U.S.C. 
Ch. 67. Accordingly, questions 1a is answered in the negative. 

Your prime question being answered in the negative, consideration 
of your subsidiary questions, 1b and le, is not necessary. 

With respect to question 1d, our answer would be the same as the 
answer to question 1a unless the officer is retained in an active status 
under a specific statutory provision exempting officers from the manda- 
tory elimination provisions of the Reserve Officer Personnel Act. See 
10 U.S.C. 1003 (2). 

Question 2. 


2. a. Does 10 U.S.C. 1003 constitute an exception to the provisions of ROPA, 
as codified, which require removal from an active reserve status because of age? 

b. If the answer to 2a is affirmative, may the service of an officer, subsequent 
to being retained in an active status beyond age 60 without having completed 
20 years of creditable service, be credited in determining retirement eligibility 
under 10 U.S.C. 1332? 

c. If the answer to 2a is affirmative, would such additional service be credit- 
able in determining the percentage factor for computing retired pay under 10 
U.S.C. 1401 and for longevity pay purposes? 


10 U.S.C. 1003 provides as follows: 


Officers : age limitations. 
A reserve officer who has passed the maximum age prescribed for his grade 
and classification may, as prescribed by the Secretary concerned— 


(1) be separated from the armed force concerned ; 

(2) be retained in, or transferred to, an active or inactive status; or 

(3) upon his request, be retained in, or transferred to, a retired status. 

However, no officer of the Army National Guard of the United States or the 
Air National Guard of the United States may be retained or transferred under 
this section without the consent of the governor or other appropriate authority of 
the jurisdiction concerned. (Aug. 10, 1956, c. 1041, 70A Stat. 79.) [Italics 
supplied. ] 

While the provisions of section 1003 constitute an exception to 
the mandatory elimination provisions, the inadvertent retention of 
an officer in an active Reserve status does not overcome the require- 
ments of such mandatory provisions. On the assumption that the 
retention of the member mentioned in this question was not inadvert- 
ent, but was effected pursuant to action prescribed by the Secretary 
under section 1003(2), all parts of question 2 are answered in the 


affirmative. Cf. 38 Comp. Gen. 246. 
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Question 3. 


3. a. If, prior to 30 June 1960, through administrative oversight an officer 
in the Medical Corps, Dental Corps, the Chaplains, the Army Nurse Corps or the 
Army Medical Specialist Corps has remained in an active reserve status beyond 
the time he should have been removed from such active status under the pro- 
visions of ROPA, as codified, is such an officer eligible for retention in active 
status after 30 June 1960 until age 60 under the provisions of 10 U.S.C. 3855? 

b. Would the response to a be different if the officer, circumstanced as indi- 
cated therein, had been retained in an active status for the convenience of the 
Government (eg., to complete investigation of alleged wrongdoing finally re- 


solved in his favor) ? 

By Public Law 86-559, dated June 30, 1960, 74 Stat. 273, the Con- 
gress added section 3855 to Title 10, United States Code, providing as 
follows: 

Notwithstanding any other section of this chapter except section 3846 [twice 
failing of selection], the Secretary of the Army may, with the officer’s consent, 
retain in an active status any reserve officer in the Medical Corps, Dental Corps, 
the Chaplains, the Army Nurse Corps, or the Army Medical Specialist Corps, 
but not later than the date on which he becomes 60 years of age. 

The statutory provision is prospective in nature and, therefore, 
applies only in the case of officers properly in an active status on the 
date of enactment thereof. Accordingly, questions 3a and 3d are 
answered in the negative. If the retention for the convenience of the 
Government was effected under a statute exempting the officers from 
the mandatory elimination provisions of the Reserve Officer Personnel 
Act, however, the answer to question 3 would be in the affirmative. 
See the answer to question 1d. 


Question 4. 


4. a. By what authority, if any, may an officer, entitled to retired pay under 
the provisions of title 10, United States Code, sections 1331, et seq., who is trans- 
ferred to an active reserve status from the Retired Reserve (see 10 U.S.C. 
269(d)) secure the creditability of the service he performs subsequent to his 
transfer to an active status, to increase the percentage factor if permitted to 
recompute his retired pay? 

b. If promoted to a higher reserve grade while in an active status (following 
transfer from the Retired Reserve), by what authority, if any, may such an 
officer (as described in a. above) retire in that higher grade? 

ce. Would the replies to a. or b. differ if the officer concerned had not been en- 
titled to retired pay under the law there cited (i.e., 10 U.S.C. 1331 et seq.) ? 

We know of no law pursuant to which the period of additional serv- 
ice may be counted for service credit for the purpose of 10 U.S.C. 
1331-1337. See, in this connection, 10 U.S.C. 1834(b). The provi- 
sions of 10 U.S.C. 676, which provide for credit for service for periods 
an officer is retained on active duty with his consent and by order of 
the Secretary concerned after qualifying for retired pay, would not 
appear to be for application, since the officer could not have been re- 
tained after being transferred to the Retired Reserve. See 38 Comp. 
Gen. 146, 152-153, answers to questions 6 and 7; 41 Comp. Gen. 131. 


Cf. Digest of Opinions, Judge Advocates General of the Armed 
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Forces, volumes 6 and 9, Retirement, section 69.25. Question 4a is 
answered accordingly. 

Since 10 U.S.C. 676 refers only to persons validly retained on active 
duty or in service in a reserve component other than that listed in 10 
U.S.C. 1332(b), it appears that credit for service in the higher grade 
such as referred to in question 40 is unauthorized. It is believed that 
the statute was intended to have a limited application to permit addi- 
tional service credits in those cases in which, because of some special 
qualification, ability or situation, the Secretary concerned orders a 
member’s retention. Cf. 38 Comp. Gen. 647; 41 id. 118. 

While question 4c is not clear, it is assumed that it refers to an 
officer who was transferred to an inactive status and before he quali- 
fied for retirement pay under the provisions of 10 U.S.C. 1331-1337 
was transferred to an active Reserve status. If that assumption is cor- 
rect, it would appear that service in an active Reserve status could be 
used to meet the eligibility requirements prescribed in the provisions 
cited, provided, of course, that the officer’s age does not bring him 
within the situations considered in question 1. Credit for service after 
eligibility was attained could be allowed only as authorized in 10 
US.C. 676. 


[ B-128375 J 


Ser ee of Government—Standby 
ts 


Standby costs which were actually incurred in the performance of a contract 
prior to its termination for convenience of the Government and which are deter- 
mined as necessary to fairly compensate the contractor for work done and prep- 
arations made for the terminated portion of the contract under paragraph 8-301 
of the Armed Services Procurement Regulation may be included in the termi- 
nation settlement ; however, the question of whether standby costs are for inclu- 
sion and to what extent are matters for determination in the first instance by 
the contracting officer. 


Contracts—Termination—Convenience of Government—Supple- 
mental Agreement 


A contracting officer’s recommendation that the full amount representing 
standby costs claimed by a contractor incident to the termination of a contract 
for convenience of the Government be paid when the settlement agreement did 
not indicate that the contracting officer regarded the amount excepted from 
the final settlement agreement as properly for payment under the agreement is 
inadequate to support payment of the claim in view of the provisions in para- 
graph 8-209.2 of the Armed Services Procurement Regulation to the effect that 
the separate settlement of excepted items “shall be set forth in settlement agree- 
ments” and paragraph 8-211 requiring review of the proposed settlement ; there- 
fore, the matter is remanded to the contracting officer for the execution of an 
additional settlement agreement or a determination pursuant to Armed Serv- 
ices Procurment Regulation. 


To the Secretary of the Army, December 5, 1961: 


Herewith is the file relating to the termination of four contracts 
awarded by the Philadelphia Quartermaster Depot to The Douglas 
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Corporation, which was transmitted to us under letter of September 
21, 1961, reference QMGGC, from the Office of the Quartermaster Gen- 
eral. The contractor has submitted to our Office a claim in the amount 
of $232,450 representing one of the items, as amended, which was 
excepted from the final settlement agreement after the contract had 
been terminated for convenience. 

The report furnished by the Office of the Quartermaster General in- 
dicates that the four contracts were terminated for the convenience 
of the Government on March 25, 1957. After an audit by the Army 
Audit Agency and pursuant to negotiations between the contracting 
officer and the contractor’s representative, a final supplemental agree- 
ment of settlement was entered into on July 11, 1960, under para- 
graphs 40 and 41 of the additional general provisions to the con- 
tracts and section VIII of the Armed Services Procurement 
Regulation. 

The settlement agreement provided for payment to the contractor 
on behalf of designated subcontractors of $465,424.28, less previous 
payments and amounts realized on disposal of equipment and sup- 
plies, for a net of $284,484.20. In addition, the settlement agreement 
reserved all rights and liabilities of the parties with respect to two 
items, including a-claim in the amount of $279,950 by the contractor on 
behalf of the U.S. Display Corporation “representing expense of oper- 
ation during standby period from 1 September 1955 to 31 March 
1957.” The agreement indicated that this item was denied because it 
was “considered by the Contracting Officer.as not within the purview 
of the Termination for Convenience article of the contract.” The 
questioned item included $47,500 as management fees. The contract- 
ing officer in his report now states as his opinion that the claimed 
item with the exception of the management fees is reasonabi* und 
should be paid. The claim submitted to our Office does not include 
management fees. 

Subparagraph 40d provides that the contractor and the contracting 
officer may agree upon amounts to be paid to the contractor because 
of termination for convenience. The paragraph further provides 
that if the parties fail to agree the contracting officer may unilaterally 
determine an appropriate amount for payment in consideration of the 
termination, subject to the right of the contractor to enter an appeal 
pursuant to the “Disputes” clause of the contract. 

ASPR 8-301 provides, with respect to the termination for con- 
venience of contracts of the type here considered, as follows: 


8-301 General. 

(a) A settlement should compensate the contractor fairly for the work done 
and the preparations made for the terminated portions of the contract, including 
an allowance for profit thereon which is reasonable under the circumstances. 
Fair compensation is a matter of judgment and cannot be measured exactly. In 
a given case, various methods may be equally appropriate for arriving at fair 
compensation. The application of standards of business judgment, as distin- 
guished from strict accounting principles, is the heart of a settlement. 


SE eR 
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(b) The primary objective is to negotiate a settlement by agreement. The 
parties may agree upon a total amount to be paid the contractor without agree- 
ing on or segregating the particular elements of costs or profit comprising this 
amount. 


(c) Cost and accounting data may provide guides, but are not rigid measures, 
for ascertaining fair compensation. In appropriate cases, costs may be esti- 
mated, differences compromised, and doubtful questions settled by agreement. 
Other types of data, criteria, or standards may furnish equally reliable guides 
to fair compensation. The amount of record keeping, reporting and accounting, 
in connection with the settlement of termination claims shall be kept to the 
minimum compatible with the reasonable protection of the public interest. 

Under ASPR 8-301 and the contract terms the contracting officer 
has broad authority with respect to a termination for convenience to 
decide on a proper amount to compensate the contractor fairly for 
work done or preparations made. With respect to the claim of 
$232,450 in question for “standby costs,” we find nothing in the con- 
tract or in the applicable provisions of ASPR to indicate that such 
considerations are to be included in or excluded from the settlement 
agreement. 

We conclude, however, that there is no reason why standby costs 
actually incurred and attributable to performance prior to termina- 
tion for convenience may not be included in a settlement for conven- 
ience whenever their inclusion is proper within the purview of ASPR 
8-301—that is, if they are necessary to fairly compensate the contrac- 
tor for work done and preparations made for the terminated portion 
of the contract. Whether and to what extent they are properly for 
inclusion in the settlement of this case are matters for determination 
in the first instance by the contracting officer. 

The language of the settlement agreement does not definitely indi- 
cate that the contracting officer regarded the amount excepted as 
properly for payment within the scope of the settlement agreement, 
assuming that there is no legal bar to the consideration of “standby 
costs” per se. While as noted above the contracting officer has recom- 
mended that the full amount of the claim be paid, there is for con- 
sideration the provision of ASPR 8-209.2 to the effect that the 
separate settlement of excepted items “shall be set forth in settlement 
agreements,” as well as the requirement of ASPR 8-211 for review 
of the proposed settlement. It is therefore our view that the recom- 
mendation of the contracting officer in his report is inadequate to sup- 
port payment of the claim by our Office and that payment may prop- 
erly be made only upon the execution of an additional settlement 
agreement or determination pursuant to the pertinent provisions of 
the ASPR. 

In accordance with the foregoing, it is recommended that the mat- 
ter be returned to the contracting officer for the issuance of such set- 
tlement agreement or determination as in his view would be proper 
within the principles set out above. 
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[ B-146361 J 


Contracts—Default—Anticipatory Breach 


A letter from a contractor sent before the required delivery date to the pro- 
curement agency stating that the supplier does not want to make the item, that 
several other suppliers were tried but none would accept the order, and, there- 
fore, the contractor “cannot send samples or deliver the order” constitutes a 
clear repudiation of the contract on the basis that the contractor will not per- 
form due to his inability to find a supplier, and in view of such clear import a 
positive statement that he is unwilling to perform is unnecessary to establish 
an anticipatory breach; therefore, the action of the Government, after receipt 
of the letter, declaring the contractor in default and assessing the excess costs 
of the reprocurement was proper. 


To Furniture Accents, Incorporated, December 5, 1961: 


By letter of October 17, 1961, Alexander Boskoff, Attorney, requests 
in your behalf, a reconsideration of our decision of September 29, 
1961 (B-146361), which affirmed the action taken by our Claims Divi- 
sion, sustaining charges raised by the Veterans Administration against 
your account in the sum of $2,365.72. 

The facts upon which our prior decision was based may be 
summarized as follows: 

Furniture Accents, Inc., received award of Veterans Administration 
Contract No. V7018P-3075A on September 9, 1959, calling for the 
manufacture and delivery of 4,040 metal side chairs at a total price 
of $28,886, less discount of 2 percent for payment within 10 days. 
Delivery was to be made in specified amounts to three different destina- 
tions, during October and December, 1959. The contract also provided 
that the Government might inspect the items prior to shipment. 

On the date of award (Sept. 9, 1959), the contracting officer sent a 
telegram to the contractor requesting that the contractor submit a 
preproduction sample. It is reported that in a telephone conversation 
with the contracting officer on September 9, 1959, the contractor stated 
that a sample could be furnished. In a letter dated September 16, 
1959, the contractor was notified to furnish the sample by October 1, 
1959. However, on September 18, 1959, the contracting office received 
a letter of September 16, 1959, from the contractor stating as follows: 

Doninger Metal Products Inc has decided that they do not want to make 
the chairs. They gave various reasons for their decision. 

We have tried several other contractors in this area but none will accept the 
order at such a late date. They cannot make delivery on time and meet stated 
specifications. 


Therefore, we must inform you that we cannot send samples or deliver the 
order. [Italics supplied.] 


By letter dated September 18, 1959, the contracting officer replied 
as follows: 
Reference your letter 9/16/59, since you can not furnish the chairs under our 


order 60-HI-30111, we must declare you in default of contract for nonperform- 
ance under terms of contract V7018P-3075A (IFB M3-65-60). 


, 
f 
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We will repurchase the chairs from another source and charge excess cost, 
if any, to your account. 

This notification terminates your right to proceed with delivery under the 
contract. 

The procurement was reissued under date of September 28, 1959, 
and on November 3, 1959, an award was made to Chromcraft Corpora- 
tion, St. Louis, Missouri, at a total price of $30,674, net discount. 
Delivery was specified for December 1959 and January 1960, Excess 
cost is in the amount of: $2,365.72 ($30,674 less $28,308.28, including 
2 percent discount). 

You appealed the default action to the Veterans Administration 
Supply Contracts Appeal Board on the basis that the failure to 
perform was excusable under subparagraph (c) of the Default Pro- 
vision of the contract, which provides that the contractor shall not 
be liable for any excess cost if the failure to perform arises out of, 
among other listed causes, strikes. An industry wide steel strike was 
in progress at the time of the contract. Under date of March 15, 1960, 
the Board found (Case No, 15) that the default did not arise out of 
causes beyond the control of both the contractor and subcontractor 
and without the fault or negligence of either of them, but because 
of the lack of capability of the subcontractor on whom the contractor 
had relied in obligating itself under the contract. Hence, the default 
was not excusable within the purview of paragraph (c) of the De- 
fault clause of the contract in question. 

In our decision of September 29, 1961, we concluded that your letter 
of September 16, 1959, constituted an anticipatory breach of the agree- 
ment; that the reported steel strike was not the reason for renuncia- 
tion; and that the action taken by the Government was not to any 
extent influenced by your refusal to furnish a preproduction sample 
chair for inspection (which you claim was not required under the 
contract). 

You ask for reconsideration on the basis that your letter of Septem- 
ber 16, 1959, did not, as a matter of law, constitute an anticipatory 
breach of contract, since the letter merely states that you cannot make 
delivery, whereas to constitute an anticipatory breach of contract, 
& promisor must state that he will not perform. In addition, the con- 
tracting officer’s demand for a preproduction sample improperly pres- 
sured you to the position where you were unable to deliver. Also, 
you again assert that the steel strike was a contributing cause to 
the default. 

By letter of September 16, 1959, and before the required time of 
delivery, you stated that you “cannot * * * deliver the order.” It 
was found as fact by the Veterans Administration Supply Contract 
Appeals Board that the steel strike was not the reason for your inabil- 
ity to perform. Also, it does not appear that the request for a 
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preproduction sample caused you to state that you could not deliver the 
order. Rather it was found that the “inability” to perform arose 
because you relied on a subcontractor who was unable to perform 
the contract. We must conclude that your inability to fulfill the con- 
tract was attributable to your own fault. 

You question, however, whether your letter of September 16, 1959, 
constituted an anticipatory repudiation, such as to entitle the Govern- 
ment to treat it as an anticipatory breach of contract. Under the pre- 
vailing legal authorities, a positive statement by the promisor to the 
promisee that the promisor cannot perform, is sufficient to constitute 
an anticipatory repudiation which is a total breach of contract. 
Mobley v. N.Y. Life Ins. Co., 295 U.S. 632, 638, and cases cited therein ; 
also Restatement of Contracts, section 318(a). It is unnecessary that 
the promisor in such case state that he is unwilling to perform for 
he makes it clear that he in fact will not perform. See 5 Williston, 
Contracts, section 1326 (Rev. Ed.). This is the clear import of your 
letter of September 16, 1959. We find that the effect of your letter was 
that you repudiated the contract. 

Accordingly, our decision of September 29, 1961, is affirmed. 


[ B-146599 J 


Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Election Validity 


Although a member of a reserve cou:ponent of the uniformed services who upon 
involuntary release from active duty elected to receive a lump-sum readjustment 
payment under the Armed Forces Reserve Act of 1952, 50 U.S.C. 1016, rather 
than payment of disability compensation by the Veterans Administration, may 
not be permitted to change the election for entitlement to alternate benefits under 
other provisions of law, should the Administrator of Veterans Affairs, whose de- 
cisions on questions of law or fact concerning benefits or payments under laws 
administered by the Veterans Administration are final under 38 U.S.C. 211(a), 
determine that an election of readjustment pay was not a valid election and 
that the veteran is entitled to disability compensation, the veteran is to be re- 
garded as indebted for the full amount of the readjustment payment and steps 
should be taken to effect collection of the full amount of the debt before payment 
of any disability compensation is made. 


To the Secretary of Defense, December 5, 1961: 


The Assistant Secretary of Defense (Comptroller), by letter of 
August 4, 1961, requested a decision as to whether a person who has 
elected and been paid readjustment pay under the provisions of Public 
Law 676, 84th Congress, 50 U.S.C. 1016, may be permitted to refund 
the readjustment pay and elect payment of disability compensation 
under laws administered by the Veterans Administration. A discus- 
sion pertaining to the matter is contained in Committee Action No. 289 
of the Military Pay and Allowance Committee, Department of 
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Defense, a copy of which was transmitted with the letter of August 4, 
1961. 

The discussion in Committee Action No. 289 states that the Depart- 
ment of the Army has several cases wherein an election was made to 
receive readjustment pay under the provisions of Public Law 676, 
84th Congress, and the former members are now attempting to qualify 
or are currently receiving compensation from the Veterans Admin- 
istration, which is reimbursing the Department of the Army for the 
readjustment pay received by the member at the time of release from 
active duty. In other cases, the former members are attempting direct 
reimbursement of readjustment pay to the Army with the intent of 
electing payment of disability compensation from the Veterans Ad- 
ministration based upon a disability rating awarded by the Veterans 
Administration subsequent to their release from active duty. 

It is also stated in the discussion that in one case a statement that 
the member elected to receive readjustment pay cannot be located, but 
the records show that the election was made. In another case the rec- 
ords contain a signed statement that the member, having been advised 
that he may not receive either severance pay from the Army or dis- 
ability compensation from the Veterans Administration in addition 
to readjustment pay, elected to receive a lump-sum readjustment pay- 
ment. In one of these cases the former member, after receiving the 
readjustment pay, applied for disability compensation and the Veter- 
ans Administration, after review of the circumstances, ruled that the 
veteran was entitled to an election of disability compensation and that 
such compensation would be paid if the veteran voided the payment 
of readjustment pay and refunded the payment of readjustment pay 
to the department concerned. The action of the Veterans Administra- 
tion was predicated on its view that the veteran had not been fully ad- 
vised of his right of election at the time of his release from duty. That 
view of the Veterans Administration seems to be at variance with the 
view expressed in the somewhat similar circumstance considered in 
the General Counsel’s Opinion, Veterans Administration, of August 
27, 1957, Op. G.C. 24-57. In that case the question presented was 
whether an election to receive dependency and indemnity compensa- 
tion payable pursuant to the provisions of Public Law 881, 84th Con- 
gress (now codified in 38 U.S.C. 411), may be revoked at a later date 
for the purpose of resuming payments of death compensation and serv- 
icemen’s indemnity in cases where the claimant alleges that she did 
not understand the significance of her election. The opinion concluded 
that “It is immaterial, although unfortunate, that the widow may not 
have understood the full import of her election to receive dependency 
and indemnity compensation.” 
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Question 4 in our decision of November 13, 1956, B-129339, 36 
Comp. Gen. 390, 394, presented substantially the same question as pre- 
sented here and it was held: 

There appears to be nothing in the language of paragraphs (b) (5), 50 U.S.C. 
1016 (b)(5) and (6), 50 U.S.C. 1016 (b) (6), of section 265 of the 1952 act as 
added by the 1956 act [Armed Forces Reserve Act of 1952, as added by the act 
of July 9, 1956, Public Law 676, 70 Stat. 517], or in the legislative history of 
the 1956 act, which would support the view that an election to receive a lump- 
sum readjustment payment under such provisions of law may be changed at a 
later date so as to permit payment of severance pay or disability compensation 
under laws administered by the Veterans Administration. Both severance pay 
and readjustment pay are lump-sum payments and the amounts of each may 
be determined with finality before an election is made. It has been recognized 
that in certain situations where a member has not been accorded a full oppor- 
tunity to make an election which was open to him under laws relating to retired 
or retirement pay, because of erroneous information furnished from adminis- 
trative sources, the opportunity to make such election may be afforded him. See 
32 Comp. Gen. 159, 162, and 33 Comp. Gen. 237, 239. However, it is reported 
that each of the military services has published instructions which permit the 
postponement of an election under section 265(b) (6), pending determination of 
the amount of any disability compensation and the furnishing of advice by the 
Veterans Administration with respect thereto. It would seem that such instruc- 
tions amply protect the rights of members eligible for the readjustment 
payment. * * * 

While it is our opinion that under the Armed Forces Reserve Act 
of 1952, 50 U.S.C. 901 note (1952 Ed.), an election made to receive 

. . . 
readjustment pay may not be changed thereafter so as to entitle the 
recipient to alternate benefits under other provisions of law, we recog- 
nized that the question of payment of disability compensation is one 
within the jurisdiction of the Veterans Administration. In this con- 
nection attention is invited to the provisions of 38 U.S. Code 211(a) 
as to the finality of the decisions of the Administrator of Veterans’ 
Affairs on any question of law or fact concerning a claim for benefits 
or payments under any law administered by the Veterans Adminis- 
tration, including payments of disability compensation. 

Your specific question must be answered in the negative. How- 
ever, where the Administrator for Veterans’ Affairs has determined 
that the election of readjustment pay was not a valid election and that 
the veteran is entitled to disability compensation, the veteran is not 
entitled to retain the readjustment pay paid to him on the basis of 
that involved election. Hence, if such a determination is made, the 
veteran becomes indebted to the United States for the full amount of 
the readjustment pay paid and steps should be taken to insure col- 
lection of such amount. It would seem that in such cases the Veter- 
ans Administration would not actually effect any payment of dis- 
ability compensation to the veteran until the full amount of the 


readjustment payment has been collected by the United States. 
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[ B-147263 J 


Officers and Employees—Health Services—Desensitization, 
Immunization, Etc. 


Medical treatment to desensitize a Department of Agriculture horticulturist 
from bee and wasp stings because of the severe reaction from such stings, the 
danger to his health and, as a preventive, to avoid future illness from stings 
with the resultant loss of worktime may be regarded as medical treatment for 
the benefit of the Government rather than the employee, even though other 
employees engaged in similar work are not severely affected by the stings; 
therefore, fees for such medical treatment may be paid from appropriated funds 
provided that an administrative determination is made that the medical treat- 
ment is necessary to carry out the purposes of the appropriation, and that if 
publie facilities—Government, State or local—are available for such medical 
treatment without charge they will be utilized in future similar cases, and that 
funds of the Bureau of Employees’ Compensation are not available for preventive 
treatment. 


To E. L. Struttmann, United States Department of Agriculture, 
December 6, 1961: 


Your letter of September 20, 1961, requests our decision whether 
you may certify for payment the voucher transmitted therewith in 
favor of Dr. Robert W. Jones, Horticulturist, for $78, covering reim- 
bursement of fees paid to a private physician for desensitization treat- 
ment against bee and wasp stings. 

- It appears from the enclosures accompanying your letter that Dr. 
Jones, while working at the U.S. Horticultural Station in Fresno, 
California, had been stung several times by wasps and bees and had 
received rather severe reactions from the stings. His physician 
recommended that he take desensitization treatment to alleviate illness 
from future stings since the danger thereof is so prevalent in his work. 

Dr. Jones reported the matter to Mr. J. H. Hempstead, Regional 
Personnel Officer, Agricultural Research Service, Berkeley, California, 
requesting to be informed whether Federal funds could be used to 
pay for the desensitization treatment as a preventive measure to 
preclude subsequent medical expense when stings were incurred. Mr. 
Hempstead then communicated with Dr. Lee K. Buchanan, Chief, 
Health Division, Department of Agriculture, regarding the matter 
and requested his authorization to expend Federal funds for the 
treatment. In support of the request it was pointed out that the em- 
ployee’s health might be impaired without the treatment, and also, 
that the Department would lose the services of a valuable employee 
because of illness caused by the stings. 

Dr. Buchanan approved the request to expend Federal funds for 
the medical services, and a blanket purchase orer was issued to Dr. 
Jones authorizing the expense of the desensitization treatment during 
the period March 1 through June 30, 1961. Subsequently, the pur- 
chase order was canceled because of the question raised by the Crops 
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Research Division administrative officer at Beltsville, Maryland, and 
representatives of the Fiscal Management Branch, Budget and 
Finance Division, Agricultural Research Service, concerning the 
availability of appropriated funds for such purposes. Their doubt in 
the matter is attributed to the view that the desensitization treatment 
is primarily for the benefit of Dr. Jones, and that while apparently 
necessary it is required because of his physical condition rather than 
constituting a treatment required in the interest of the Government 
for all employees performing similar duties. 

In your letter you say that the Agricultural Research Service realizes 
that the danger of bee and wasp stings is prevalent in Dr. Jones’ work, 
and that the desensitization treatment was a precautionary measure 
taken for the purpose of preventing serious illness and consequent 
loss of manpower. However, you question the propriety of author- 
izing reimbursement of this expense because such treatment, while 
necessary, would appear to have been required primarily because of 
the employee’s condition, the seriousness of the hazard of the stings 
appearing to be a secondary factor rather than constituting a treat- 
ment required for all personnel performing like duties. 

The question of furnishing medical treatment to civilian employees 
of the Government—for illness not directly resulting from the nature 
of their employment—has been considered in numerous decisions of 
our Office and the general rule has been established that such expenses 
are personal to the employee and that the payment thereof from ap- 
propriated funds is unauthorized unless provided for in the contract 
of employment or by statutory enactment or valid regulation. How- 
ever, exceptions to the rule have been recognized in circumstances 
when the medical attention to the employee, by reason of the con- 
ditions of employment, may be considered as a regulatory measure 
primarily for the benefit of the Government rather than the employee, 
in which event the expense thereof properly may be paid from appro- 
priated funds. See decision to the Secretary of Agriculture dated 
July 15, 1947, B-67192, and 22 Comp. Gen. 32; 23 id. 888; 30 id. 387; 
and 33 7d. 281, cited in your letter. Also, see 32 Comp. Gen. 52. Cf. 
15 Comp. Gen. 20. 

Thus, the question for consideration is whether the expense of the 
desensitization treatment, which we informally learned is proposed 
to be charged to the appropriation “Salaries and Expenses, Agricul- 
tural Research Service, 1961,” may be regarded as a necessary and 
incidental expense to the accomplishment of the purposes of the appro- 
priation, and whether the Government or the employee receives the 
principal benefit resulting therefrom. 

In the case here presented, it appears that bee and wasp stings are 
occupational hazards existing in connection with Dr. Jones’ work as 
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a horticulturist which present a danger to his health. The fact that 
other persons engaged on similar work are not severely affected by 
such stings does not lessen the danger. It further appears that the 
chief medical officer of the Department of Agriculture having know]l- 
edge of the nature of Dr. Jones’ employment, and the fact that he is 
subject to severe reaction from bee and wasp stings authorized the 
expenditure of appropriated funds for desensitization treatment as 
® preventative to avoid illness, the expense of medical treatment by 
reason of the employment, and the consequent loss of work time that 
otherwise would result in his case. 

In light of the foregoing comments, there is a reasonable basis for 
concluding that the medical treatment in question is primarily for 
the benefit of the Government, rather than for the benefit of the em- 
ployee. Therefore, if it be found so administratively and determined 
necessary to carry out the purposes of the appropriation, our view 
is that the appropriation referred to is available for expenditure for 
such purposes. See A-32786, dated August 8, 1930. In that connec- 
tion, we point out that if there are public facilities—Government, State 
or local—available where such medical treatment can be obtained 
without charge to the appropriation, such facilities should be used 
in the future. Also, while the record does not so state, we assume 
that the Bureau of Employees’ Compensation is of the view that its 
funds are not available for the preventive treatment. 

The voucher and accompanying papers are returned herewith. 


[ B-147314 J 


Compensation—Rates—Highest Previous Rate—Legislative and 
Judicial Service 


The 1958 amendments to section 802(a) of the Classification Act of 1949, 5 
U.S.C. 1132(a), with respect to individuals with prior employment in the legis- 
lative and judicial branches of the Government are construed as enlarging the 
Civil Service Commission authority to regulate the compensation rates, includ- 
ing the application of the highest previous salary rate rule, of legislative and 
judicial employees upon appointment to positions under the Classification Act, 
and the enactment of a new subsection (c) to section 802, 5 U.S.C. 1132(c), au- 
thorizing the use of the highest previous salary rate rule to legislative and 
judicial employees who after 2 or more years of service transfer to Classifica- 
tion Act positions is construed as authority to use the rule without regard to 
the Commission’s regulations; therefore, the application of the highest previous 
salary rate rule by an_agency upon the promotion, subsequent to the 1958 


_amendments, of an employee who had less than 2 years of legislative service 


when she was appointed to the executive branch was proper under section 
802 (a). 


To the Administrator, Federal Aviation Agency, December 6, 1961: 


On September 28, 1961, you requested our decision whether an 
employee of the Federal Aviation Agency may be paid at the 
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maximum scheduled rate of the grade to which you intend to promote 
her under the facts and circumstances set out below. 

The employee concerned was employed in various positions in the 
legislative branch of the Government for a total of 12 days less 
than 2 years between January 19, 1953, and September 14, 1957. 
Her highest rate of compensation during that employment was 
$6,042.94 per annum, which she received from September 1, 1956, to 
January 2, 1957. She was appointed to a GS position in your 
agency on July 28, 1958, and paid at the rate of $4,040 per annum— 
within grade step d—on the basis of previous employment in the 
executive branch. On November 28, 1958, the employee was pro- 
moted to a grade GS-5 position and paid at the maximum scheduled 
rate of that grade ($4,940 per annum), and on June 28, 1959, she was 
promoted to grade GS-6 and paid at the maximum scheduled rate of 
that grade $5,390 per annum). You now wish to promote her to a 
position in grade GS-7 and pay her at the maximum scheduled rate 
for that grade. You ask whether compensating the employee con- 
cerned at the maximum scheduled rates of grades GS-5 and GS-6 
was justified on the basis of her highest rate of pay during her em- 
ployment in the lIggislative branch as adjusted according to section 
25.103(c) of the Civil Service Regulations and whether you may pay 
her at the maximum schedule rate of grade GS-7 on the same basis. 

The act of May 29, 1958, 72 Stat. 151, amending section 802 of the 
Classification Act of 1949, 63 Stat. 969, 5 U.S.C. 1132, added the 
underscored words to subsection (a) of that section as follows: 

(a) The rate of basic compensation to be received by any officer or employee 
to whom this act applies shall be governed by regulations issued by the Com- 
mission in conformity with this act when— 

(1) he is transferred from a position in the legislative, judicial, or exvcutive 
branch to which this chapter does not apply ; 


(2) he is transferred from any position in the legislative, judicial, or execu- 
tive branch to which this chapter applies to another such position; 


* * * * * * * 


(4) he 1s reinstated, reappointed, or reemployed in any position subject to 
this act following service in any position in the legislative, judicial, or executive 
branch; * * *, 


That act also added subsection (c) to section 802, 5 U.S.C. 1132(c), 
as follows: 


(c) Any employee in the legislative branch whose compensation is disbursed 
by the Secretary of the Senate or the Clerk of the House of Representatives, and 
who has completed two or more years of service as such an employee may upon 
appointment to a position subject to the Classification Act of 1949 have his 
initial rate of compensation fixed at the minimum rate of the appropriate grade, 
or to any step of such grade that does not exceed the highest previous rate of 
compensation received by him during such service in the legislative branch. 


Those amendments were discussed in S. Rept. No. 1399, 85th Con- 
gress on pages 1 and 2, as follows: 
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Section 801 of the Classification Act provides that “All new appointments shall 
be made at the minimum rate of the appropriate grade.” 

Section 802 provides, however, that in the case of a transfer from one position 
to another, the basic compensation of the employee shall be governed by regula- 
tions of the Civil Service Commission. 

The Comptroller General has held that the movement of an employee from 
the legislative branch to the executive branch is not a transfer and, therefore, 
his attachment to the executive branch results from a new appointment. 

The regulations of the Commission provide that, in the case of a transfer of 
an employee from one position to another, his pay may be fixed at any step rate 
of the appropriate grade for the position to which he is being transferred that 
does not exceed his rate of pay in the position from which he is being trans- 
ferred. However, the decision of the Comptroller forecloses extension of the Com- 
mission regulation to an employee who moves from the legislative branch to a 
position in the executive branch. Accordingly, when that occurs, the employee 
is compelled to start at the minimum rate of the appropriate grade of the posi- 
tion even though he was receiving a higher salary in the legislative branch 
and notwithstanding the fact that the department or agency would like to fix 
his pay at a higher step rate than the minimum rate of the appropriate grade 
for the position. 

Section 4 removes the impediment created by the decision of the Comptroller 
General to extension of Civil Service Commission regulations to employees of 
the legislative branch that accept positions in the executive branch. 


The amendments to subsection 802(a), 5 U.S.C. 1132(a), when 
viewed alone seem to place individuals with prior employment in the 
legislative and judicial branches in the same position as individuals 
with prior employment in the executive branch. Under the authority 
of that subsection as amended, therefore, the Civil Service Commis- 
sion regulations which formerly had authorized the use of the pre- 
vious highest rates of compensation earned in the executive branch 
were amended to authorize the use of such rates of compensation 
earned in the legislative and judicial branches under the highest pre- 
vious rate rule. The Commission’s regulations as generally applied 
do not require 2 years’ service with the Government before a 
former rate of compensation may be used to authorize a rate of com- 
pensation in excess of the minimum of the grade to which transferred. 

In view of the amendments to subsection 802(a), and the enactment 
of section 802(c), we construe the former as enlarging the Commis- 
sion’s authority to regulate and the latter—concerning those em- 
ployees meeting the conditions thereof—as statutory authority to use 
the highest previous rate rule without regard to the Commission’s 
regulations. 

Therefore, your actions in allowing the employee involved the maxi- 
mum scheduled rates when she was promoted to GS-5 on November 
28, 1958, and to GS-6 on June 28, 1959, under the Commission’s regu- 
lations issued pursuant to section 802(a) were proper. Further- 
more, upon her promotion to GS-7 she may be allowed compensation 
of any scheduled step of that grade which does not exceed the highest 
rate of compensation she earned while employed in the legislative 
branch as adjusted under section 25.103(c) of the Civil Service 
Regulations. 
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[ B-147351 J 


Pay—Additional—Helium-Oxygen Dives—Deficiencies 


A Navy regulation, effective August 17, 1961, which precludes members from 
qualifying for helium-oxygen diving pay after diving qualifications have lapsed 
must be viewed as superseding the regulations under which members were given 
a 3-month grace period to make up diving deficiencies; therefore, members who 
were prevented until September 1961 from making up diving qualifications which 
lapsed on July 31, 1961, must be regarded as merely having an inchoate right 
to make up their diving deficiencies until August 17, 1961, and when the regula- 
tion was superseded it deprived them of any further right so that the members 
who failed to meet the diving requirements for August and who were not entitled 
under the new regulations to make up diving deficiencies in September may not 
be credited with diving pay for the period August 1 to 16, 1961. 


To Ensign H. J. Henninger, Department of the Navy, December 7, 
1961: 


By second endorsement dated October 4, 1961, the Comptroller of 
the Navy forwarded here your letter of September 21, 1961, requesting 
an advance decision as to the legality of crediting helium-oxygen 
diving pay to various members of the U.S.S. Skylark (ASR-20) for 
the period August 1 to 16, 1961, under the circumstances stated below. 
The request for decision was assigned control No. DO-N-613 by the 
Department of Defense Military Pay and Allowance Committee. 

In your letter it is stated that helium-oxygen dive qualifications 
for the members involved lapsed on July 31, 1961. Ship operational 
commitments and the upkeep period are said to have prevented the 
accomplishment of further helium-oxygen dives until September 5, 
6 and 7, 1961. Under the provisions of Navy Comptroller Manual, 
paragraph 044117-1b(2), these dives would be sufficient to retroac- 
tively credit helium-oxygen diving pay for the month of August 1961. 
SECNAV Notice 7220 dated August 18, 1961, established new rates 
of special pay for diving duty and canceled conflicting provisions of 
the Navy Comptroller Manual effective August 17, 1961. You say 
you cannot determine if the grace period previously allowed by the 
superseded provisions of the Navy Comptroller Manual is still appli- 
cable in this case. Therefore, you request our decision on whether 
helium-oxygen diving pay is authorized retroactively for the period 
August 1 to 18, 1961, based upon the dives performed on September 
5, 6 and 7, 1961. 

Section 204(a) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 235(a), and in effect up to August 17, 1961, authorizes, 
subject to such regulations as may be prescribed by the President, the 
payment of incentive pay for the performance of certain specified 
hazardous duties, including (clause 12) “duty involving the use of 
helium-oxygen for a breathing mixture in the execution of deep-sea 
diving.” The act of August 17, 1961, Public Law 87-145, 75 Stat. 382, 
struck out clause 12 of section 204(a) and amended section 205, 
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87 U.S.C. 236, to provide a different basis for the payment of special 
pay for diving duty. Regulations promulgated pursuant to the au- 
thority of sections 204 and 501(d), 37 U.S.C. 235 and 37 U.S.C. 301, 
respectively, of the Career Compensation Act of 1949, are contained 
in Executive Order No. 10152, August 17, 1950, as amended by 
Executive Order No. 10618, June 28, 1955. 

The above Executive order, as amended, does not prescribe any 
specific diving requirements for entitlement to this incentive pay but 
only requires performance of helium-oxygen diving duty. Diving 
requirements for such pay are contained in paragraph 044117, Navy 
Comptroller Manual. 

Under these regulations, one helium-oxygen dive each 3-month 
period is the minimum necessary for each man to maintain his profi- 
ciency and to satisfy the requirements for such pay. Also, the regula- 
tions provide that when military operations prevent a member from 
meeting diving requirements during any 3 consecutive calendar 
months, as in the present case, the member may make up such defi- 
ciency by performing two dives in the next 3 calendar months 
and be credited retroactively with helium-oxygen diving pay. 

The members attached to the Skylark did not meet the helium- 
oxygen diving requirements for August 1961, and, therefore, their 
qualifications lapsed on July 31, 1961, but they were entitled to receive 
incentive pay (helium-oxygen diving) for August under the applicable 
law and regulations in effect up to August 16, 1961, by making up the 
helium-oxygen diving requirements during the months of August, 
September or October. 

Paragraph 4(b) (4), SECNAV Notice 7220, dated August 18, 1961, 
which, effective August 17, 1961, superseded conflicting provisions of 
the Navy Comptroller Manual, provides as follows: 


(4) Lapsed Qualifications. No member shall be entitled to receive special 
pay for the performance of diving duty after diving qualifications have lapsed. 
Upon requalification, payments may not be made for the period of lapsed quali- 
fication. Commanding officers shall be responsible for insuring that divers are 
afforded an opportunity to maintain their qualification without lapse. 

The purpose of this provision apparently was to eliminate any fur- 
ther right to qualify retroactively for diving pay after diving qualifi- 
cations have lapsed. Hence, it must be viewed as having superseded 
the provisions of paragraph 044117-1b(2) of the Navy Comptroller 
Manual under which members were permitted to qualify retroactively 
as there provided for a period after qualification had lapsed. 

The effect of an act amending a specific section of a former act, in 
the absence of a savings clause, is to strike the former section from 
the law, obliterate it entirely, and substitute the new section in its 
place. Rookledge v. Garwood, 65 N. W. 2d 785. The same principle, 
of course, applies to the amendment of an administrative regulation. 
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Also, it is a well-settled principle of law that there is no vested right 
in an existing law or regulation which precludes repeal or recission, 
and the unqualified repeal of a statute, or recission of a regulation, 
conferring civil rights operates to deprive the citizen of all such rights 
which at the time of repeal are inchoate, incomplete, and unperfected, 
or which have not accrued or become vested. 50 Am. Jur., Statutes, 
section 526. 

While the ship operation schedule for the U.S.S. Skylark 
(ARS-20) shows that it was officially determined to conduct diving 
operations in September to afford divers an opportunity to fulfill their 
diving requirements, the schedule could have been changed or revoked 
at any time prior to performance of diving operations and the mem- 
bers would have had no right to require that the scheduled diving 
duty be carried out. Hence, it appears that the members merely had 
an inchoate right prior to August 17, 1961, to make up the diving 
requirements and when the regulation permitting them to qualify 
was superseded it deprived them of any further right in that respect. 

Accordingly, since the diving requirements were not met for Au- 
gust and since the members were not entitled under the provisions of 
the law and regulations which became effective on August 17, 1961, 
to make up the diving requirements in September when the diving 
duty was performed, there is no authority for crediting diving pay to 
such members for the period August 1 to 16, 1961. 

Your questions are answered accordingly. 


[ B-147642 J 


Payments—Advance—Authority 


The specific authority for the expenditure of funds through grants in the 
act of September 6, 1958, Public Law 85-934, 42 U.S.C. 1891, which provides for 
the performance of scientific research for the Federal Government by nonprofit 
institutions satisfies the requirement of section 3648, Revised Statutes, 31 U.S.C. 
529, that advances of public money must be authorized by the appropriation 
concerned or other law, and, therefore, payment of a grant to a university for 
scientific research in advance of the performance of such services may be made. 


To R. P. Hogan, Department of Commerce, December 11, 1961: 


We have your letter of November 17, 1961, and enclosures, your 
reference A-3.32, in which you request a decision as to whether you 
may certify for payment the transmitted voucher in favor of the 
University of Wisconsin. The voucher covers the first payment of 
$15,000 of Grant No. WBG-1, dated August 9, 1961. You state that 
your doubt as to certification and payment of the voucher arises from 
the fact that the services have not yet been performed and that your 
office is uncertain whether the prohibition applicable to making ad- 
vances of public money, 31 U.S.C. 529, would apply to this account. 
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Section 3648, Revised Statutes, 31 U.S.C. 529, provides in part that 
“No advance of public money shall be made in any case unless author- 
ized by the appropriation concerned or other law.” 

Public Law 85-934, approved September 6, 1958, 72 Stat. 1793, 
42 U.S.C. 1891, cited on the voucher as authority for the grant, pro- 
vides in pertinent part as follows: 

That the head of each agency of the Federal Government, authorized to enter 
into contracts for basic scientific research at nonprofit institutions of higher 
education, or at nonprofit organizations whose primary purpose is the conduct 
of scientific research, is hereby authorized, where it is deemed to be in further- 
ance of the objectives of the agency, to make grants to such institutions or 
organizations for the support of such basic scientific research. 

The specific authority to make expenditures of funds through grants 
for support of scientific research satisfies the requirement of section 
8648, Revised Statutes, 31 U.S.C. 529. See in this connection House 
Report No. 2640 and Senate Report No. 2044, 85th Congress, which 
state in regard to S. 4039, subsequently enacted with changes not here 
material as Public Law 85-934, that one of the advantages of the 
grant over the contract is “advance payment of the grant can be made 
without the vouchering of expenditures and accompanying ‘progress 
reports’ or other ‘proof of work’—both of which exercise a deadening 
effect upon the initiative of the scientist.” 

The voucher, with attachments, is returned herewith and may be 
certified for payment, in the absence of other objections. 


[ B-144621 ] 
Bids—Evaluation—Tax Inclusion or Exclusion 


In the evaluation of a bid including an amount representing the Illinois 
Retailers’ Occupation Tax, which tax has been the subject of several court 
decisions concerning its constitutionality and the latest decision by the Supreme 
Court of the United States in remanding the case to the lower court leaves the 
constitutionality of the tax unresolved, the procurement agency should assume 
that the tax is valid ; therefore, if the interests of the Government do not warrant 
further delay in making the award, the bid should be evaluated on the basis of 
inclusion of the amount representing the tax and award made to the otherwise 
acceptable low bidder. 


To the Secretary of the Army, December 12, 1961: 


We refer to a letter dated October 18, 1961, with enclosures, 
from the Chief, Contracts Division, Office of the Deputy Chief 
of Staff for Logistics, submitting for our decision a question 
concerning the evaluation of a bid submitted by E. D. Etnyre 
& Company, Oregon, Illinois, in response to invitation for bids 
No. DA-ENG-11-184-61-B-20-JD which called for furnishing 50 
bituminous material distributors. This procurement has been the 
subject of two previous decisions by our Office, B-144621 dated 
August 1 (41 Comp. Gen. 47) and September 27, 1961. 
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The question now submitted for decision involves the propriety of 
deducting from the E. D. Etnyre & Company bid the 314 percent 
Illinois Retailers’ Occupation Tax which that company included in its 
bid price as required by the terms of the invitation for bids. ‘The 
circumstances giving rise to this question are outlined in a second 
endorsement dated October 6, 1961, from the Acting Chief, Contract 
Law Branch, Procurement Law Division, JAGC, as follows: 


1. This office has reviewed the attached file and has determined the facts to 
be as follows: ; 

a. Invitation for Bids No. DA-ENG-11-184-61-B-20-JD was issued on 
July 18, 1960, by the U.S. Army Engineer Office, Chicago, Illinois, for furnishing 
50 bituminous material distributors in accordance with certain specifications, de- 
livery to be as follows: twenty-three to be delivered f.0.b. Granite City Engineer 
Depot, Granite City, Illinois; twenty-five to be delivered f.o.b. Schenectady Gen- 
eral Depot, Guilderland Center, New York; one mounted distributor either 
f.o.b. Granite City Engineer Depot or f.o.b. carrier’s equipment, wharf or freight 
station at Government’s option at or near contractor’s plant at a specified city 
or shipping point and one mounted distributor f.o.b. Marion Engineer Depot, 
Marion, Ohio. The procurement was based on a 100 percent set-aside for small 
business. Six bids were received in response to the invitation, including bids 
submitted by BE. D. Etnyre and Co., Standard Steel Works, Inc., and the Seaman 
Corporation. The two lowest bids by City Tank Corporation and Littleford 
Brothers, Inc., were respectively rejected on the basis that bidder was not a small 
business and that the bid was nonresponsive as to delivery dates. Award was 
made to Standard Steel Works, Inc., as lowest responsible bidder (Contract 
No. DA-11-184-ENG-18465) and the E, D. Etnyre and Co. protested the award 
on the grounds that Standard Steel Works, Inc., was not in fact a small business 
concern. The Comptroller General in Ms. Comp. Gen. B—144621, 1 August 1961 
upheld the protest of E. D. Etnyre and directed that the award be cancelled but 
that the first installment of 10 distributors and the two prototypes manufactured 
by the contractor may be accepted and paid for on a quantum valebat basis. 
DCSLOG by DC Comment No. 1, concurred in by this office (JAGT 1961/7090, 
18 August 1961) advised Chief of Engineers of the conclusions reached in Comp- 
troller General decision referenced above, and further stated that no objection 
would be interposed to an award to EB. D. Etnyre and Co. for the remaining 
quantity of distributors provided the requirement still exists, the award is 
acceptable to the bidder and the bid is otherwise acceptable. 

b. At the time of the original bid opening (17 August 1960) the “Federal, State 
and Local Taxes” clause (Clause 23, General Provisions (Supply Contract) 
SF 32, October 1957), of the IFB required Illinois contractors to include the 
Illinois Retailers’ Occupation Tax in the bid price for items being delivered in 
Illinois for the reason that the tax was in effect at that time. The clause in 
pertinent part reads as follows: 

“23. Federal, State, and Local Taxes. 

"ar? 


“(b) Except as may be otherwise provided in this contract, the contract price 
includes all Federal, State, and local taxes and duties in effect and applicable 
to this contract on the tax inclusive date, except taxes (other than Federal 
Transportation taxes) from which the Government, the Contractor, or the trans- 
actions or property covered by this contract or then exempt. Unless specifically 
excluded, duties are included in the contract price, and, if freight is included 
in the contract price, Federal transportation taxes are likewise included. 

“(c) * * * (2) If the Contractor is not required to pay or bear the burden 
* * * of any tax * * * which (i) was to be included in the contract price pur- 
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suant to the requirements of paragraph (b) * * * the contract price shall also 
be correspondingly decreased * 


“(4) Nothing in this rie (@) shall be applicable to * * * any State or 
local taxes, except those levied on or measured by the contract or sales price of 
the services or completed supplies furnished under this contract, including * * * 
franchise or occupation taxes measured by sales or receipts from sales.” 
Provision was also made in Clause 8 of “Special Terms and 
Conditions” of the IFB as follows: 


“8. FEDERAL, STATE AND LOCAL TAXES: Bid prices shall include any 


Federal, State or local sales tax, use or other tax from which the contractor 
or this transaction of the procurement of the supplies is not exempt. In addi- 
tion, the price shall include any tax from which the transaction may be exempt 


solely because of export from the United States. Evidence of export will not 
be furnished by the Government.” 


On 17 August 1960 (the date of the bid opening) the 314 percent 
Illinois Retailers’ Occupation Tax was in effect and applicable to 
the contract. At that time it was readily ascertainable that Etnyre 
and Co., under Illinois law, was responsible for the payment of the 
31% percent tax on the 24 distributors to be delivered in Illinois. By 
the terms of the IFB Etnyre’s bid price included this tax. If the 
amount of the tax is deducted from Etnyre’s bid that bid will be 
the low one; if not, then Seaman Corporation will be the low bidder. 


(c) On 24 February 1961 the Illinois Retailers’ Occupation Tax, as applied 
to sales to the Federal Government, was held unconstitutional and the State 
was permanently enjoined from collecting the tax on such sales. United States 
v. Department of Revenue, 191 F. Supp. 723 (N.D. Ill., 1961). 

The decision in United States, et al. v. Department of Revenue of 
Illinois, et al., cited above, holding the Illinois Retailers’ Occupation 
Tax unconstitutional, was based on the ground that the tax was dis- 
criminatory in that it provided no exemptions for sales to the United 
States but did provide exemptions in the case of sales to the State of 
Illinois, its political subdivisions, agencies and instrumentalities and 
to charitable, religious and educational organizations. 

Subsequent to the submission of your question to this Office, how- 
ever, the United States Supreme Court in Department of Revenue of 
Illinois, et al. v. United States, et al., Sup. Ct. No. 245, decided Novem- 
ber 6, 1961, vacated the judgment of the District Court in United 
States v. Department of Revenue, 191 F. Supp. 723, and remanded the 
case to that court for further consideration. The per curiam opinion 
of the United States Supreme Court reads, in its entirety, as follows: 


In the light of the representations of the Solicitor General and upon considera- 
tion of the entire record, the judgment of the District Court is vacated. The 
ease is remanded to the District Court for further consideration in the light of 
developments which have occurred since the injunction was issued, without 
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prejudice to consideration by that court of any application by appellees for 
such temporary equitable relief as they may request pending the further pro- 
ceedings hereby ordered. 

The per curiam opinion does not indicate what the repréesentations 
of the Solicitor General were or what developments occurred after 
the injunction of the District Court was issued which caused the vaca- 
tion of judgment and remand to the lower court for further considera- 
tion. However, informal advice from the Department of Justice and 
two memorandums in Response to Jurisdictional Statement filed by the 
Solicitor General with the United States Supreme Court when the 
case was before that Court indicate the following sequence of events 
and the reasons underlying the Court’s decision to vacate judgment and 
remand the case to the District Court. On June 30, 1961, the Illinois 
legislature amended the Illinois Retailers’ Occupation (Sales) Tax 
Act so as to remove the exemption previously accorded to the State 
and its instrumentalities but retained an exception for sales to chari- 
table, religious and educational] institutions. Thereafter, the Illinois 
Supreme Court in People ew rel. Holland Coal Company v. Isaacs, 
Director of Revenue, 176 N. E. 2d 889, (as modified September 22, 
1961) held, in a taxpayer’s suit, that exempting sales to State instru- 
mentalities from the measure of the tax while not exempting sales to 
the United States was unconstitutionally discriminatory but that the 
exemption of sales to private charitable organizations was not uncon- 
stitutional and that that part of the exemption could remain in effect 
notwithstanding the invalidation of the State exemption. In effect 
the Court held that the tax statute in amended form was constitutional. 

The Department of Justice notes that while the Illinois Supreme 
Court has now held that the taxing statute in its present form (with 
the amendment limiting the exemption provision to private charities) 
is constitutional, the District Court has not yet had an opportunity to 
consider that question and it need not follow the views of the Illinois 
Supreme Court. Moreover, should the District Court conclude that 
the constitutional defect upon which it originally relied has now been 
remedied, there would remain the question, on which the District 
Court has not yet passed, whether the tax is unconstitutional on the 
alternative ground urged before the District Court that it constitutes 
a direct tax on the “purchases of the Government itself.” (Kern- 
Limerick v. Scurlock, 347 U.S. 110, 123). 

On the basis of the present record it cannot be said conclusively 
that the Illinois Retailers’ Occupation Tax statute is unconstitutional. 
‘This is especially true in view of the United States Supreme Court’s 
action in vacating the lower Court judgment. The rule with regard 
to the effect of vacating a judgment is that where a judgment is vacated 
or set aside by a valid order or judgment, it is entirely destroyed and 
the rights of the parties are left as though no such judgment had ever 
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been entered; no further steps can be legally taken to enforce the va- 
cated judgment but the action is left still pending and undetermined, 
and further proceedings may be had or taken therein. 49 C. J. S. 
JUDGMENTS § 306, and authorities cited therein. As of this time, 
therefore, the only opinion outstanding as to the constitutionality 
of the tax is that of the Illinois Supreme Court (People ex rel. 
Holland Coal Company v. Isaacs, Director of Revenue, supra) in 
favor of the validity of the tax. Although the District Court, as noted 
by the Department of Justice, is not bound by the State Court’s 
opinion, it may very well, in light of the statute’s amendment by the 
State legislature, hold the tax statute in its present form constitu- 
tional. Be that as it may, for our present purposes it must be con- 
cluded that the constitutional question is, at best, unsettled. Moreover, 
until the Federal courts hold otherwise, we must assume that the 
tax statute is valid. 

{t has been reported informally that the Department of the Army 
is urgently in need of the material distributors yet to be awarded. 
In view of the fact that the Federal courts may not definitively resolve 
the constitutional question on the Illinois tax for several months, and 
even then may find in favor of the tax, it apparently would not be in 
the best interests of the Government to further delay making an award 
for the furnishing of the remaining distributors. This Office would 
not object, therefore, to the award of a contract for furnishing the re- 
maining distributors to the Seaman Corporation providing the award 
is acceptable to that corporation and its bid is otherwise acceptable. 


[ B-147094 J 
Pay—Retired—Courts-Martial Sentences—Forfeiture 


A retired enlisted member who had the dishonorable discharge portion of a 
court-martial sentence of dishonorable discharge, forfeiture of pay and allow- 
ances, and confinement to hard labor for 3 years, remitted upon expiration of the 
period of confinement may have the forfeiture part of the sentence regarded as 
only applicable to the period of confinement so that thereafter the member may 
be considered to have reverted to a retired status; however, in view of the 
broad language of the automatic pay reduction provisions of paragraph 126¢ 
of the Manual for Courts-Martial, its application to a retired enlisted member 
is too doubtful, in the absence of a clarification by the courts, to permit payment 
of retired pay in excess of that authorized for pay grade E-1, but after the 
member was advanced on the retired list under 10 U.S.C. 3964 to officer grade 
he is entitled to increased retired pay. 


To Captain S. Norton, Department of the Army, December 12, 1961: 


By first endorsement dated August 29, 1961, the Office of the Chief 
of Finance, Department of the Army, forwarded your letter of Au- 
gust 9, 1961, with enclosures, requesting an advance decision as to the 
propriety of payment of a voucher, in the gross amount of $26,638.66, 
in favor of Master Sergeant Clare L. Scott, RA 6 123 751, retired, 
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representing retired pay for the period October 29, 1953, through 
June 30, 1961. The request was assigned D.O. No. 602 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

It appears that Sergeant Scott was retired October 31, 1951, under 
the provisions of section 4 of the Armed Forces Voluntary Recruit- 
ment Act of 1945, as amended, 10 U.S.C. 948 (1952 Ed.); that he 
was recalled to active military service for the period November 1, 
1951, through June 30, 1953; and that he was paid retired pay from 
July 1, 1953, through November 30, 1953. He was convicted (Gen- 
eral Court-Martial Order No. 178, dated October 29, 1953) of a viola- 
tion of Article 121 of the Uniform Code of Military Justice (larceny 
and wrongful appropriation) and the sentence—dishonorable dis- 
charge, forfeiture of all pay and allowances and confinement at hard 
labor for 3 years—was ordered executed by General Court-Martial 
Order No. 229, dated December 3, 1953, with forfeiture effective Octo- 
ber 29, 1953. That part of the sentence relating to dishonorable dis- 
charge was suspended for the period of confinement when, unless 
sooner vacated, it was remitted without further action. Sergeant 
Scott was released from confinement at the United States Discipli- 
nary Barracks, Fort Leavenworth, Kansas, on August 21, 1955, pur- 
suant to Special Orders No. 160, Headquarters, United States Dis- 
ciplinary Barracks, Fort Leavenworth, Kansas, dated August 19, 
1955, “Auth: Telecon 19 Aug 55 between Comdt this DB & representa- 
tive of TJAG DA Wash DC.” 

By letter dated November 4, 1955, The Adjutant General of the 
Army—by order of the Secretary of the Army—advised Sergeant 
Scott that at the time of the expiration of his period of confinement 
he reverted to his retired status in the grade of master sergeant (E-7) 
with entitlement to receive retired pay in that grade. However, pay- 
ment of retired pay has not been made to the member for the period 
subsequent to his release from confinement due to the belief that the 
provisions of the act of September 1, 1954, 68 Stat. 1142, 5 U.S.C. 2282, 
were for application in this case. 

You state that Sergeant Scott was advanced on the Army of the 
United States Retired List to the highest temporary grade in which 
he served on active duty satisfactorily (captain) as determined by the 
Secretary of the Army effective February 8, 1957, under the provi- 
sions of 10 U.S.C. 3964. 

By Public Law 87-299, approved September 26, 1961, 5 U.S.C. 
2281-2288, the act of September 1, 1954 (the so-called “Hiss Act”), 
was amended so as to retroactively remove therefrom those provisions 
of the statute which prohibited payment of annuities and retired pay 
to persons who commit offenses, acts or omissions which do not in- 
volve the security of the United States. Since the offense of which 
Sergeant Scott was convicted is not within the purview of the act 
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of September 1, 1954, as amended by the act of September 26, 1961, 
the provisions of that act need not be considered here. 

The propriety of the proposed payment of retired pay is stated to 
be in doubt “since it is not known if forfeiture of all pay and allow- 
ances effective 29 October 1953 adjudged in General Court Martial 229 
was remitted upon release from confinement or if sub-paragraph 126, 
Manual for Courts Martial, United States, 1951, as amended by Exec- 
utive Order 10256, 23 June 1951, relative to reduction in grade, is 
applicable.” 

If it had been intended that the court-martial sentence or forfeiture 
of pay and allowances. was to operate beyond the period of the mem- 
ber’s confinement, such intent could have been accomplished by leaving 
undisturbed the sentence of dishonorable discharge. In remitting that 
part of the sentence upon termination of the period of confinement, it 
must have been intended that the forfeitures were to be applied only 
during that period. Hence, we agree with the administrative conclu- 
sion that the member reverted to a retired status (with appropriate 
retired pay) at the expiration of his period of confinement. Cf. 40 
Comp. Gen. 79, 81, and the cases therein cited. 

Under the provisions of paragraph 126e of the Manual for Courts- 
Martial; United States, 1951, as amended by Executive Order No. 
10256, June 23, 1951, automatic reduction to the lowest enlisted pay 
grade was effected when the court-martial sentence included (1) dis- 
honorable or bad conduct discharge, whether or not suspended, (2) 
confinement or (3) hard labor without confinement. While it is un- 
derstood that The Judge Advocate General of the Army is of the 
opinion that such regulations are not applicable to retired enlisted men 
tried by a court-martial while in a retired status, he has expressed the 
view that the matter is not free from doubt. The language used in 
the regulations is broad enough to cover the situation of a retired 
enlisted man so tried and in the circumstances it is believed proper 
to withhold payment of retired pay to an enlisted man in Sergeant 
Scott’s position, in any amount in excess of that authorized on the 
basis of pay grade E-1, from the date of his release from confinement 
(and prior to the date he was advanced on the retired list) until the 
matter has been clarified by the courts. See in this connection our 
decision of November 7, 1961, B-146614, 41 Comp. Gen. 293. See also, 
Longwill v. United States, 17 Ct. Cl. 288 and Charles v. United States, 
19 Ct. Cl. 316. It is our view that Sergeant Scott is entitled to in- 
creased retired pay, as a captain, from the date of his advancement 
to that grade on the retired list. 

Accordingly, payment on the voucher received with your letter is 
not proper and such voucher, with related papers, will be retained 
here. A new voucher may be prepared in accordance with this 
decision and, if otherwise correct, payment may be made thereon. 
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[ B-147332 J 
Pensa Hanon Effects—Military Personnel—Temporary— 
e 


An extension of time for temporary storage of household effects of members 
of the uniformed services incident to the transportation of effects between per- 
manent duty stations beyond the 6-month limitation, which has been the ceiling 
for many years and of which Congress is aware, cannot be regarded as in con- 
sonance with the concept of “temporary” as used in the statute and regulations 
and, therefore, an extension of time for an additional period is not authorized in 
the absence of a further expression of Congressional intent. 


To the Secretary of the Army, December 12, 1961: 


Reference is made to letter of August 17, 1961, from the Under 
Secretary of the Army requesting a decision as to whether the Joint 
Travel Regulations may be amended to authorize temporary storage of 
household goods for more than 180 days. The request was assigned 
Control No. 61-12 by the Per Diem, Travel and Transportation 
Allowance Committee. 

Paragraph 8100-2 of the Joint Travel Regulations provides that a 
member will be entitled to temporary storage at Government expense 
for a period of 90 days in connection with any authorized shipment 
of household goods. When, because of conditions beyond control of 
the member, household goods in temporary storage at Government ex- 
pense cannot be withdrawn during the first 90 days, further storage 
may be authorized or approved for an additional 90 days based on 
the member’s statement of need for such additional storage. Seven 
reasons are set forth in the regulations as being among those for which 
additional storage may be authorized or approved. In the Under 
Secretary’s letter it is said that the 180-day ceiling has been found 
satisfactory in the majority of cases but unsatisfactory in situations 
in which the member, through circumstances beyond his control, is 
unable to accept his household goods within the period imposed by 
the 180-day ceiling. 

Section 205 of the act of August 2, 1946, 60 Stat. 860, 37 U.S.C. 253, 
amended section 12 of the Pay Readjustment Act of 1942, to provide 
temporary storage of household effects of members of the uniformed 
services at Government expense under uniform regulations approved 
by the President when necessary incident to the transportation of such 
effects upon change of station. See 32 Comp. Gen. 410. In line with 
the purpose of the statute, paragraph 7 of Executive Order No. 10053, 
the statutory regulations, effective February 1, 1949, restricted the 
temporary storage to cases where such storage was required because 
of conditions beyond the control of the member and provided, in 
pertinent part, that : 

* * * Temporary storage at Government expense will not exceed a total of 


six months in connection with one permanent change of station and must accrue 
during any one or combination of the following periods : 
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(a) After pick-up of property at quarters and before dispatch of shipment 
from carrier’s station at point of origin. 

(b) While shipment is in transit or en route, and storage is not furnished 
free of charge by carrier concerned. 

(c) After arrival of shipment at carrier’s destination station and before 
delivery of shipment into quarters. 

(2) Excess costs.—Storage costs * * * for time in excess of six months will 
be borne by the owner. * * * 


(3) Notation on payment voucher.—Vouchers covering payment of commercial 
storage at Government expense will be supported by a certificate of properlv 
designated authority that such storage is necessary. 

Section 12 of the Pay Readjustment Act of 1942, as amended, was 
repealed by section 531(c)(12) of the Career Compensation Act of 
1949, 63 Stat, 840, and its household effects transportation provisions 
including the provision for temporary storage incident to such trans- 
portation were reenacted without substantive change as a part of 
section 303(c) of the 1949 act. The initial regulations promulgated 
pursuant to the Career Compensation Act, 37 U.S.C. 253(c), relating 
to temporary storage, paragraph 8006-1 of the Joint Travel Regula- 
tions, restated the above-quoted provisions of Executive Order No. 
10053, including the 6-month limitation on temporary storage and the 
requirement of a certificate of necessity. Subsequently, the regulations 
(presently appearing in paragraph 8100 of the Joint Travel Regula- 
tions) were changed to authorize temporary storage for a period of 
90 days without the need for any showing of necessity and to author- 
ize a further 90-day period of storage upon a showing of necessity. 
Aside from this division into two periods of 90 days each, however, 
the 6-month limitation on temporary storage has rem»ined unchanged 
since the initial regulations were promulgated. 

While the statute does not specifically set forth a definite period for 
which temporary storage may be authorized, the word “temporary” in 
its generally accepted sense connotes a short time and what is reason- 
ably implied in a statute is as much a part of it as what is expressed. 
Dillon v. Gloss, 256 U.S, 368, 373. Accordingly, having in mind that 
temporary storage is provided only as an incident to the transporta- 
tion of household effects between permanent stations and that other 
storage needs are provided for by the nontemporary storage provi- 
sions of the law and regulations, it is doubtful that a period in excess 
of 6 months, or the substantially similar period of 180 days as presently 
authorized, could reasonably be considered as temporary within the 
contemplation of the statute. In this regard any time limitation on 
the availability, of a benefit may seem to be somewhat inequitable in 
that there will always be some individuals who, because of circum- 
stances beyond their control, will be denied the benefit because of the 
limitation. However, Congress presumably is aware of this situation 
whenever it imposes such a limitation, and we do not believe it affords 
a basis for departing in this case from the longstanding administra- 
tive application of the limitation. 


645-668 O - 63 - 28 
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In such circumstances and since the 6-month limitation has stood 
without change for over 11 years, we would not be justified in con- 
cluding that a longer period of temporary storage may be authorized 
without some further expression of Congressional intent in the matter. 


[ B-147535 J] 
Bids—Late—Reijection Notice 


Although the failure of a contracting officer to give a bidder prompt notification 
of its intention to disregard his late mailed bid as required under paragraph 
2-303.6 of the Armed Services Procurement Regulation in order to give the bid- 
der an opportunity to present evidence of the time of actual mailing was im- 
proper, consideration of the bid which was returned unopened to the bidder 8 
days after award to the lowest timely bidder and which has been out of the con- 
trol of the Government for more than 2 months is questionable, and cancellation 
of the contract 2 months after award would delay the delivery of urgently needed 
articles; therefore, steps to avoid similar situations in the future should be 
taken. 


To the Dero Research and Development Corporation, December 14, 


1961: 


Further reference is made to your letter of November 1, 1961, pro- 
testing the disregard of the bid submitted under Marine Corps invi- 
tation 28-62 covering the procurement of 36 radio test sets. 

The envelope which purportedly contained the bid of your company 
on the subject invitation was received on September 8, 1961, at 4:06 
p-m., more than 6 hours after the 10 a.m. bid opening time specifed 
in the invitation. Since the meter stamp on the envelope marked air- 
mail did not indicate the time it was mailed from Huntington, New 
York, on September 7, 1961, the contracting office, in accordance with 
paragraph 2-303.3 (a) (iii), Armed Services Procurement Regulation, 
providing that if the envelope shows the date but not the hour of mail- 
ing, the time of. mailing shall be considered to be the last minute of the 
date shown, considered that it was mailed at 11:59 p.m. Upon inquiry 
to the Washington, D.C., post office, it was ascertained that airmail 
sent at that time would not arrive in the Washington post office until 
approximately 1:45 p.m. on September 8, 1961. It was determined, 
therefore, by the contracting office that the failure to arrive on time 
was due to the sender’s delay in depositing the envelope for mailing. 
In accordance with ASPR 2-303.7, providing that late bids which are 
not considered for award shall be held unopened until after award 
and then returned to the bidder, the envelope was retained until it was 
returned unopened under cover letter of October 3, 1961, 8 days 
after an award had been made to the lowest timely bidder. 

Upon receipt of the cover letter which stated that the mailing had 
not been in sufficient time to reach the contracting office by the pre- 
scribed opening time, a representative of your firm called the contract- 
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ing office and upon representations that your firm would be able to 
establish that the mailing was made timely, it was agreed that a stop- 
order would be issued against the awarded contract to permit your 
firm an opportunity to furnish evidence. However, when the evidence 
that was forthcoming had not been received after more than a week, it 
was considered that your firm might have abandoned the idea of pre- 
senting it and without checking with your firm to verify its intention 
directions were issued to the contractor to resume performance be- 
cause of the urgency of the procurement. Thereafter, there was re- 
ceived from your firm a certification from the Huntington, N.Y., post 
office, to the effect that the envelope was mailed on or before 5 p.m. on 
September 7, 1961, and based upon the routing information contained 
within the certification, it would appear that the mailing should have 
arrived on time. 

The letter of October 20, 1961, from the contracting officer to your 
firm, while it refers to the letter from your firm that forwarded the 
certification referenced above, was not intended by the contracting offi- 
cer to be a disposition of the evidence you submitted, but rather an 
explanation of the basis upon which the determination originally was 
made that the failure of the mail to arrive on time was due to your de- 
lay. We have been advised that due to the instructions to the von- 
tractor to resume performance and the critical need for the articles 
involved, it was not considered that any other action would be 
appropriate. 

The present posture of this case is due primarily to the failure of 
the contracting office to give complete attention to the pertinent pro- 
visions of the ASPR. Although the contracting office did consider 
the specific sections of the regulation cited above, it overlooked the 
requirement in ASPR 2-303.6 that a late bidder shall be notified 
promptly of the intention to disregard its bid. The said regulation 
apparently was promulgated with the idea of permitting the bidder 
before any award is made to overcome the presumption of the time 
of mailing by the introduction pursuant to subsections (a) (vi) and 
(b) of ASPR 2-303.3 of evidence that shows that the mailing actually 
occurred at a time that would have permitted timely delivery. 

However, while the contracting office may have acted improperly in 
the circumstances, this case is now complicated by the fact that the 
mail has been returned to your firm and the handling of it has been 
out of the control of the Government for more than 2 months. In 
this connection, in B-122060, December 21, 1954, this Office expressed 
serious reservations about considering a late bid after it had once 
been returned to the bidder. 

Also, the Government now must take into consideration the fact 
that the present contractor has had the contract for more than 
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2 months and that any cancellation at this time might seriously delay 
the ultimate delivery of articles urgently required. 

Nevertheless, we are not unmindful of the serious nature of your 
complaint and possible loss to the Government of a better price than 
it has under the present contract; therefore, this matter has been 
brought to the attention of appropriate officials in the Marine Corps 
so that similar situations may be avoided in the future. 


[ B-146659 J 


Pay—Medical and Dental Officers—Navy Dental Corps—Promotion 
Eligibility 


In view of the additional inducements offered physicians and dentists to enter 
the military service, such as the constructive service credit authorized for 
dentists at the time of appointment as lieutenants (junior grade) in the Navy 
and the assignment of line running mates for promotion purposes provided in 
paragraphs (b) and (f) of section 201 of the Army-Navy-Public Health Service 
Medical Officer Procurement Act of 1947, the provision in paragraph (e) relative 
to the temporary promotion of such dental officers at any time after 1 year 
after completion of dental school is not construed as barring all promotions of 
lieutenant (junior grade) dental corps officers until 1 year after completion of 
dental school. 


Pay—Medical and Dental Officers—Navy Dental Corps—Appoint- 
ment Grade 


An initial appointment of a dental school graduate as an officer in the Dental 
Corps of the Navy is specifically required by paragraphs (e) and (f) of section 
201 of the Army-Navy-Public Health Service Medical Officer Procurement Act 
of 1947 to be made in the grade of lieutenant (junior grade) and a person who 
has just graduated from dental school may not be regarded as eligible for an 
initial appointment in the grade of lieutenant. 


Pay—Medical and Dental Officers—Navy Dental Corps—Promotion 
Eligibility 


A dentist who accepted an appointment as lieutenant (junior grade) in the Navy 
Dental Corps upon graduation from dental school (June 4, 1958) and who was 
assigned a line officer as running mate who was eligible for promotion to lieu- 
tenant 3 days prior to the date of appointment may not have the initial appoint- 
ment regarded as erroneously made in the junior grade rather than in the 
grade of lieutenant, because initial appointments of dental graduates are re- 
quired to be made in the junior grade and under paragraph (f) of section 201 
of the Army-Navy-Public Health Service Medical Officer Procurement Act of 
1947, assignments of line running mates are required to be made in the same 
grade (junior grade) ; however, since the officer accepted an appointment as 
lieutenant on July 3, 1958, as a result of the vacancy, the officer’s right to pay 
of that grade from the date the line officer who should have been assigned as 
running mate was promoted will not be questioned. 


To the Secretary of the Navy, December 18, 1961: 


Reference is made to letter of August 11, 1961, from the Under 
Secretary of the Navy, requesting reconsideration of a Notice of Ex- 
ception issued against the July 1958 pay account of Lieutenant 
Robert E. Huettner, Dental Corps, United States Navy, covering the 
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difference between his pay as lieutenant and lieutenant (junior grade) 
for the period July 3, 1958, to June 3, 1959. The request is stated to 
have been cleared by the Department of Defense Military Pay and 
Allowance Committee and assigned submission No. 595. 

The Notice of Exception was based on the belief that payment to 
the officer of the pay of a lieutenant in the Dental Corps was improper 
under the provisions of section 201(e) of the Army-Navy-Public 
Health Service Medical Officer Procurement Act of 1947, as amended 
by the act of April 30, 1956, 70 Stat. 119, 34 U.S.C. App. 51b(e) (1952 
Ed., Supp. V), relating to promotion to lieutenant at any time after 
1 year after the completion of dental school. The record shows that 
Lieutenant Huettner accepted an appointment as a lieutenant (junior 
grade) upon the completion of dental school on June 4, 1958. It is 
stated that the line officer who was assigned as his running mate, 
under applicable provisions of law and regulations, was eligible for 
promotion to the grade of lieutenant and that in the middle of June 
1958, it became apparent that a vacancy had occurred on June 1, 1958, 
for such promotion. Lieutenant Huettner’s appointment as lieuten- 
ant dated June 27, 1958, was accepted by him on July 3, 1958. 

Section 201 of the Army-Navy-Public Health Service Medical 
Officer Procurement Act of 1947, was amended by the act of April 30, 
1956, Public Law 497, 70 Stat. 119, 34 U.S.C. App. 51b (1952 Ed., 
Supp. V), to increase by 1 year, the 4 and 3 years, respectively, of 
constructive credit granted to medical and dental officers at the 
time of appointment, such service to be credited for purposes of 
determining lineal position, permanent grade, position on a promotion 
list, seniority in permanent grade and eligibility for promotion. 
Paragraph (e) of that section permitted medical and dental officers 
to be promoted to the temporary grade of captain in the Army and 
Air Force and lieutenant in the Navy at any time after 1 year fol- 
lowing completion of medical or dental school. Paragraph (f), 34 
U.S.C. App. 51b(f) (1952 Ed., Supp. V), provided that an officer of 
the Medical Corps or the Dental Corps of the Navy appointed in the 
grade of lieutenant (junior grade) should be assigned as his running 
mate a junior line officer in the grade of lieutenant (junior grade) by 
the method there prescribed. 

Paragraph 1(3) of regulations promulgated May 16, 1956, under 
authority of section 202 of the 1947 act, as amended, 34 U.S.C. App. 
21d (1952 Ed., Supp. V), provides that if a running mate who is as- 
signed to the applicant for appointment under that act is on a pro- 
motion list to the next higher grade, the applicant shall be appointed 
in the lower grade and promoted when his running mate is promoted. 
It is reported that, at the time of Lieutenant Huettner’s appointment 
(stated to be May 13, 1958, although he was not eligible to be ap- 
pointed until June 4, 1958), line officers who had 4 years’ actual 
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service had been selected for promotion and were on a promotion list 
waiting vacancies in the grade of lieutenant. 

The reasons for enacting paragraph (e) of section 201, as amended 
by Public Law 497, are not clear. However, since it appears that all 
otherwise qualified lieutenant (junior grade) line officers with 4 
years’ actual service were being promoted to the grade of lieutenant at 
that time as vacancies occurred, it would be strange if the Congress in 
enacting a law designed to induce—by means of authorizing addi- 
tional constructive service—doctors and dentists to enter the military 
service had intended that dentists appointed under its provisions with 
4 years’ constructive service should not be promoted until after 
1 year following the completion of dental school, in most if not all 
cases, months after the running mates who were authorized to be as- 
signed to them under that act had been promoted. 10 U.S.C. 5768 
provides that the normal term of service of male line officers of the 
Navy in the grade of lieutenant (junior grade) not designated for 
limited duty is 6 years’ commissioned service. Possibly paragraph 
(e) of section 201 was enacted with such provisions in mind and to 
permit promotions of dental officers after 1 year after completion 
of dental school in the event that vacancies did not occur for some of 
their promotion list running mates within that time. Also, future 
situations might have been envisioned wherein graduates of dental 
schools commissioned as lieutenants (junior grade) would be assigned 
running mates who were not on a promotion list. While the matter 
is not free from doubt, we believe that the intent indicated by the 
language appearing in paragraphs (b) and (f) of section 201, 34 
U.S.C. App. 51b (b) and (f) (1952 Ed., Supp. V), is such as to pre- 
clude an interpretation of paragraph (e) which would bar all pro- 
motions of lieutenant (junior grade) dental corps officers until 1 
year after completion of dental school. 

The Under Secretary of the Navy is of the view that Lieutenant 
Huettner’s initial appointment in the grade of lieutenant (junior 
grade) was erroneous for the stated reason that such appointment did 
not reflect the 4 years’ mandatory constructive service to which he 
was entitled at the time of his entry into the Regular Navy and that 
if it had been known that a vacancy in the grade of lieutenant would 
occur on June 1, 1958, for his running mate, such initial appointment 
would have been made in the grade of lieutenant rather than lieutenant 
(junior grade). 

We find nothing in the 1947 act, as amended by Public Law 497, 
which requires or even permits appointments in the grade of lieutenant 
in the Dental Corps of persons having the qualifications possessed 
by Lieutenant Huettner at the time of his graduation from dental 
school on June 4, 1958. Paragraphs (e) and (f) of section 201 of that 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 409 


act, as so amended, clearly indicate that initial appointments in the 
Dental Corps, under those statutory provisions, of persons having 
such qualifications are to be in the grade of lieutenant (junior grade). 
10 U.S.C. 5578(a) expressly provided that appointments of 
persons with such qualifications “shall be in the grade of lieutenant 
(junior grade).” It appears that such language was first added to the 
then current provisions of law when such provisions were codified in 
the act of August 10, 1956, 70A Stat. 322. While section 49(a) of that 
act, 70A Stat. 640, provided that laws effective after March 31, 1955, 
that were inconsistent with that act “shall be considered as super- 
seding it to the extent of the inconsistency” and Public Law 497 was 
enacted after March 31, 1955, we find no inconsistency between 10 
U.S.C. 5578(a) and Public Law 497, as far as the matter here involved 
is concerned. 

It is not readily apparent how Lieutenant Huettner, who was not 
eligible for appointment as a lieutenant (junior grade) in the Dental 
Corps until June 4, 1958, could have had assigned as his running mate 
a line officer who was on a promotion list awaiting a vacancy in the 
grade of lieutenant and for whom such vacancy occurred on June 1, 
1958. Presumably his promotion to the grade of lieutenant was made 
effective as of that date. 10 U.S.C. 5769(b)(1) and 5775(a) (1). 
As indicated above, we think that Lieutenant Huettner was properly 
initially appointed in the grade of lieutenant (junior grade). Para- 
graph (f), section 201 of the 1947 act, as amended by Public Law 497, 
expressly requires that a Dental Corps officer appointed in the grade 
of lieutenant (junior grade) shall have assigned as his running mate 
a junior line officer of the same grade. Since the officer who was 
assigned as Lieutenant Huettner’s running mate was not a lieutenant 
(junior grade) when Lieutenant Huettner became eligible for appoint- 
ment in the Dental Corps, it appears that another line officer holding 
that grade then on the promotion list should have been assigned as his 
running mate. Since such action was not taken, we cannot determine, 
on the present records, when he became entitled to the pay of a lieu- 
tenant. However, since he actually accepted an appointment as a 
lieutenant on July 3 1958, we will not question his right to the pay of 
that grade from the date the lieutenant (junior grade) line officer 
who should have been assigned as his running mate was promoted to 
the grade of lieutenant. Upon receipt of information as to this mat- 
ter, the audit exception will be restated if it then still appears that he 
received the pay of that grade for a period prior to the time a right 
to such pay accrued. If such information shows that no overpayment 
has been made the audit exception will be removed. 

It is suggested that if current regulations and promotion procedures 
are contrary to the conclusions expressed herein, they be reexamined 
with a view to changing them where necessary. 











410 DECTSIONS OF THE COMPTROLLER GENERAL [41 
[ B-147587 J 


Awards—Finders of Government Property—Knowledge of Reward 
Offer as Condition to Entitlement 


In view of the definitions of the term “reward,” which clearly contemplate that 
before an award may be paid there first must be an offer to pay, and of the 
language in 14 U.S.C. 643 providing that “The Coast Guard may offer and pay 
rewards * * *” for information leading to recovery of lost Coast Guard prop- 
erty, which requires an offer by the Coast Guard as a condition precedent to 
the payment of a reward, the Coast Guard may not pay a reward for the return 
of, or for information leading to recovery of, missing property when a reward 
offer has not been published. 


Awards—Finders of Government Property—Nature of Right, in 
General 


A right to payment of a reward by the Coast Guard for information leading to 
the recovery of missing Coast Guard property pursuant to 14 U.S.C. 643, which 
authorizes the payment of rewards after publication of a reward offer, is a 
contractual right dependent upon an offer and upon knowledge of the offer by 
the person at the time the information is furnished; therefore, an individual 
who has no knowledge of a Coast Guard reward offer at the time of furnishing 
information leading to the recovery of property is not entitled to payment of a 
reward. 


Awards—Finders of Government Property—Authority 


Other than the authority contained in 14 U.S.C. 643 for payment of rewards by 
the Coast Guard for information which leads to the recovery of missing Coast 
Guard property, there is no general authority under which the Coast Guard may 
make reasonable payments for voluntary and unsolicited services incident to 
the return of, or furnishing of information leading to the recovery of, missing 
Coast Guard property. 


To the Secretary of the Treasury, December 18, 1961: 


Reference is made to letter of November 9, 1961, from the Acting 
Assistant Secretary of the Treasury in which he refers to the provi- 
sions of 14 U.S.C. 643 and asks whether 


(1) the Coast Guard may pay a reward for the return of, or for information 
leading to recovery of, missing property, regardless of (a) whether a reward 
= — published or (b) whether there is any knowledge of a published 
offer ; an 

(2) there is any general authority, without regard to that contained in 
14 U.S.C. 643, for the Coast Guard to make reasonable payments for such serv- 
ices, despite the fact that they are voluntary and unsolicited. 


Section 643 reads as follows: 


The Coast Guard may offer and pay rewards for the apprehension and con- 
viction, or for information helpful therein, of persons found interfering in vio- 
lation of law with aids to navigation maintained by the Coast Guard; or for 
information leading to the discovery of missing Coast Guard property or to 
recovery thereof. 

It is stated that normal procedures, implementing the authority 
contained in section 643, provide for the publishing of reward offers 
for information leading to the recovery of missing Coast Guard prop- 
erty, such as buoys which are occasionally set adrift by unusually 
strong currents, ice movements or by being struck and dragged off 
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station by passing vessels. The rewards offered are then paid to the 
person who furnished the information leading to recovery. 

With respect to the questions presented for decision, it is explained 
that in some cases, even where no such reward offer is published, or 
where there is no knowledge thereof, it is considered desirable to pay 
an appropriate reward for similar services. Doubt as to the propriety 
of payment in such cases is said to arise because of our decision ap- 
pearing in 26 Comp. Gen. 605. 

A reward is defined in 77 C.J.S., Rewards, § 1, as being a sum of 
money or other compensation offered to the public generally, or to 
a class of persons, for the performance of a designated service. Simi- 
larly, in 46 Am. Jur., Rewards, § 2, it is stated that “A reward has 
been defined as a recompense or a premium offered by the government 
or an individual in return for special or extraordinary services to be 
performed. It is a sum of money or other compensation offered to 
the public generally, or to a class of persons, for the performance of 
a designated service, as for finding lost property, or for forbearing 
to do some act.” [Italics supplied. ] 

The foregoing definitions of the term “reward” thus clearly contem- 
plate that before an award properly may be claimed there must first 
have been made an offer to pay. Furthermore, the statutory language 
here involved providing that “The Coast Guard may offer and pay 
rewards * * *” does not itself constitute an offer to pay a reward 
but requires as a condition precedent to the payment of a reward that 
an offer to pay such reward must first have been made by the Coast 
Guard. See 11 Comp. Dec. 741 and 20 id. 767. 

Part (a) of question 1, therefore, is answered in the negative. 

With respect to part (b) of question 1, it was held in our decision, 
26 Comp. Gen. 605, quoting from the syllabus, that— 

A person who had no knowledge of the Navy Department’s offer of a reward 
for information leading to the discovery of a lost Navy airplane at the time he 


discovered it and reported its location to the proper authorities is not entitled to 
payment of the reward. 


During the course of that decision we stated that— 


A right to a reward is contractual in nature and can be derived only under a 
binding and enforceable contract which rests on one side upon a valid offer and 
on the other upon a valid acceptance of such offer. According to the great 
weight of authority, in order to be entitled to a reward offered for a special 
service, the person rendering such service must have knowledge at the time it is 
performed of the offer of a reward therefor. * * * 

The rule set forth therein while particularly applicable in cases of 
rewards offered by individuals likewise has been held applicable in 
cases of rewards offered by governmental agencies. See Glover v. 
District of Columbia, 77 A. 2d 788 (1951), in which the court stated 
that : 


We think that when rewards are offered by governmental agencies, no less 
than when offered by private organizations, the rules of contract law apply and 
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a = is put to the necessity of showing that he knew of the offer and acted 
upon it. 

While there is a line of cases indicating that the rule of contract 
does not apply with respect to rewards offered pursuant to statute (see 
cases referred to in footnote 3 in Glover v. District of Columbia), 
such cases appear to represent the minority view. In any event we 
believe that such exception to the general rule properly is not for 
application in cases of rewards offered pursuant to statutory authority 
such as that contained in 14 U.S.C. 643. 

Part (b) of question 1, therefore, is answered in the negative. 

Concerning the second question presented for consideration, you 
are advised that we know of no general authority other than that con- 
tained in 14 U.S.C. 643 whereby the Coast Guard may make reason- 


able payments for voluntary and unsolicited services such as those 
considered herein. 


[ B-147586 J 


een of Items—Offer to Furnish at no Extra 
ost 


A bidder who fails to quote a price on engineering data items and on several 
items of equipment added by an amendment to an invitation which specifically 
required bidders who had not furnished the data to submit a bid on original 
data has submitted a bid which does not conform to the invitation and which 
does not indicate the intention of the bidder, and to permit the bidder to clarify 
his intention that the items were to be furnished without additional charge 
would be prejudical to other bidders; therefore, the rejection of the bid as non- 
responsive was proper. 


To the Decitron Electronics Corporation, December 20, 1961: 


We refer to your letters of November 21 and 28, 1961, concerning 
your protest against rejection of your bid under IFB 33-657-62-7, 
issued on July 28, 1961, by the Aeronautical Systems Division, Air 
Force Systems Command, Wright-Patterson Air Force Base, Ohio. 

The invitation solicited bids from small business concerns only for 
several items of Antenna Selectors, Radio Frequency Transmission 
Line, Switches and Antenna Switching Units. Amendment No. 1, 
dated August 23, 1961, changed certain specifications slightly and 
Amendment No. 2, dated August 31, 1961, added items totaling 10 
units in each of the three categories. 

Decitron was low bidder on the Antenna Selectors described in 
Items 1.1 through 1.9. Your company did not submit a bid on Item 
1.11A, Engineering Data (Originals) for Items 1.1 through 1.9, nor 
did you submit a bid on Item 1.11B, Engineering Data (Revisions) 
for the above items, although your company’s bid contained an “X” 
in the block indicating “Revisions to the above Engineering Data are 
presently required to be furnished hereunder.” Amendments No. 1 
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and 2 were properly signed and returned with your bid, but you sub- 
mitted no bid for Items 1.13 and 1.14 which were added by Amend- 
ment No. 2. 

Electronic Specialty Company, Los Angeles, California, was low 
bidder on Items 2.1 through 2.8, 2.11 and 2.13. Its bid was declared 
nonresponsive upon determination that the company was not a small 
business concern, Transco Products, Inc., Los Angeles, California, 
was second low bidder on Items 2.1 through 2.8, 2.11 and 2.13, and a 
contract in the amount of $62,895 was awarded to Transco on Novem- 
ber 17,1961. Decitron was third low bidder for these items but failed 
to submit a bid on the applicable engineering data item. 

Decitron was low bidder for Items 3.1 through 3.10 but did not 
submit a bid on Items 3.13 and 3.14, added by Amendment No. 2, and 
again failed to submit a bid on the applicable item for original en- 
gineering data. Although your company had not previously fur- 
nished original engineering data for these items, your bid contained 
and “X” under 3.11B, Engineering Data (Revisions), indicating 
“Revisions to the above Engineering Data are presently required to 
be furnished hereunder,” and did not contain any entry in the price 
column following Item 3.11B. 

On page 5 of the invitation, the following provisions are set forth: 





Original and Revision Data Applicability : 

Bidders who HAVE NOT previously furnished to the Government data cover- 
ing the material listed under Items 1.1 thru 1.9 hereof, shall submit a bid on the 
Original data called for herein. 

Bidders who HAVE previously furnished to the Government data covering the 
material listed under Items 1.1 thru 1.9 hereof, shall submit a bid on the Revision 
data called for herein. 

Bids submitted on Original Engineering Data or Revision Engineering Data 
are equally acceptable to the Government, as applicable, and award will be made 
thereon with the best interest of the Government considered. 

Similar provisions regarding groups 2 and 3 appear on pages 8 and 
10, respectively. On page 12, the following clause appears: 

DATA PRICING: (Mar. 1961) 

Bidders are required to insert opposite the data items the price of such data. 

(1) Bidders shall not submit bids on data items with the words “NO CHARGE 
FOR DATA” or “DATA PRICE INCLUDED IN COSTS OF END ITEMS”. 

In a report dated December 5, 1961, the Department of the Air 
Force advises that the contracting office found your bid to be non- 
responsive for failing to quote a price for engineering data and no 
basis was found for concluding that the price of the data was included 
in the price of the equipment. Since your company had never fur- 
nished the items of equipment to the Air Force previously, the con- 
tracting office interpreted the data applicability clauses quoted above 
as making the submission of a bid on the original data mandatory in 
your case, and the Department concurs in this interpretation. Your 
failure to submit a specific response on the original engineering data 
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items, therefore, was not considered as an informality or minor irregu- 
larity since it affects the price of an item that must be considered in 
an evaluation of the bid. 

Your letter of November 21, 1961, protesting the rejection of your 
bid as nonresponsive, states that it was your intention to furnish the 
engineering data to the Government at no cost and that you intended 
your omission to indicate that no cost was involved. You contend 
that you are merely seeking to complete or clarify your bid to carry 
out your original intent, a zero dollar charge for Items 1.11la, 2.10a 
and 3.1la. In support of your contention you submit worksheets for 
each of the three groups of items bearing the notation “Engineering 
data, no bid, no charge (Negotiate revision).” You state that you 
regard engineering data as an integral part of your end product and 
you do not maintain cost records which would enable you to break 
down the cost of engineering data. In further support of your-con- 
tention that you intended your omission to be a bid of no charge for 
engineering data, you point out that you did quote prices on Items 
1.12A and 3.12A (technical data) which reflect only a minimum 
markup over the actual cost for out-of-house purchase of these items, 
and you suggest that it can be deduced therefrom that you intended 
no charge for in-house engineering data. You also contend that the 
question of nonresponsiveness should not arise in connection with your 
bid since paragraph 8(c) of the invitation provides that the Govern- 
ment may accept any item or group of items unless the bidder qualifies 
his bid by specific limitation and you did not qualify your bid. In 
connection with this clause, you refer to our decision B-123562 as 
stating the rule that the presence of a clause such as 8(c) makes it 
possible for the Government to accept the low aggregate bid on all 
items except the item which had not been bid and to cancel that item. 

Our decision in B-123562, dated April 21, 1955, and our recon- 
sideration of the matter on May 10, 1955, dealt with a situation in- 
volving two closely related data items in which evidence was admitted 
to prove that a bid on one of the data items included costs for both 
data items. A more significant difference between that case and the 
present one arises from the fact that in the earlier case there was no 
requirement that a bidder must quote a price on every item while in 
the present case there is a requirement stated in unmistakable terms 
that a bidder who has not previously furnished this equipment to the 
Government “shall submit a bid on the Original data called for 
herein.” Therefore, we do not regard the conclusions reached in 
B-123562 as being relevant to the situation we are considering here. 
Nor do we consider the facts in this case analogous to the facts in 
40 Comp. Gen. 321 wherein we held that a bid was not rendered non- 
responsive by use of the symbol “O” instead of the prescribed symbol 
“N/C” to indicate “No Charge” for an item of service which was not 
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considered in evaluating the bids, In the present case, not only did 
you fail to comply with the instructions in the invitation regarding 
bidding on the items of engineering data, but you made no quotation 
whatever regarding the price of those items, not even a symbol as “O.” 
Moreover, the prices of those items were regarded by the administra- 
tive office as material and were used in evaluating the bids. 

In our opinion, the proper rule to be applied is discussed in 38 
Comp. Gen. 372, 376, wlierein we stated, “Where the error is one of 
failure to quote a price, such as may be considered to be involved 
in the instant case, the bid normally would be for rejection as not 
being responsive to the invitation.” In this regard, we must consider 
the effect, not only of your failure to quote a price for the items 
involving engineering data, but also the effect of your failure to quote 
a price on the items of equipment added by Amendment No. 2. This 
amendment added a total of 10 items of equipment to each of the 
three groups and, in addition, provided that delivery of the added 
items must be accomplished “within 90 days after receipt of written 
Government approval of Test Data.” The original delivery schedule 
required delivery of 60 units within 90 days after receipt of written 
approval for Groups 1 and 2, and 35 units within 90 days for Group 
8. The addition of 10 units to each group in the initial delivery 
period represents a substantial percentage of increased production 
at a time when the greatest difficulties would normally be expected 
in setting up a production run and, therefore, must be considered a 
material factor in evaluating the bids. Your failure to quote a price 
on the items added by Amendment No. 2 renders your bid nonre- 
sponsive in this respect, if, as is the case, the Government wishes to 
make an award including the items added by Amendment No. 2. 

A further serious question regarding the responsiveness of your 
bid arises from your failure to quote prices on the engineering data 
items, when the bid document is considered in its entirety. The fol- 


lowing provision appears on the cover page: 

In compliance with the above, the undersigned offers and agrees, if this bid 
be accepted within ~_.-___--_ calendar days (60 calendar days unless a different 
period be inserted by the bidder) from the date of the opening, to furnish any 
or all of the items upon which prices are quoted, at the price set opposite each 
item, delivered at the designated point(s) within the time specified in the 
attached Schedule. 


On page 11, there is an entry as follows: 


TOTAL OF ALL ITEMS BID ON $264.820 DOLLARS 
rr. _ CENTS. ($264,820) 

Under these provisions, we feel that acceptance of your bid would 

not result in a contract which would obligate you to furnish the data 
items upon which no price was quoted. Your request that you be al- 
lowed to complete or clarify your bid is an indication that you 
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consider your bid to be incomplete or unclear to the extent that it does 
not state your intention without modification. A completion or clari- 
fication of this magnitude must be regarded as a change despite your 
assertion that it is not, and to permit correction of your bid so that it 
conforms to the invitation would violate the established rule, followed 
by the courts and by this Office, that a bid may not be altered 
after opening. 

Section 2305(c) of Title 10, U.S. Code, requires that a bid must con- 
form to the invitation to be acceptable. In view of the specific instruc- 
tions requiring a bid on original engineering data from those bidders 
who had not previously furnished this equipment, we find nothing on 
the face of your bid to indicate that your bid conforms to the invitation 
as required by the statute. 

We are unable to agree with your suggestion that it is reasonable to 
deduce from the fact that you quoted a price on 2 items of technical 
data that therefore you intended to furnish 3 items of engineering 
data at zero dollar charge. Since your total price was quoted on all 
items bid on, it seems more reasonable to deduce that you bid on only 
those items which you intended to furnish and you therefore would 
not be obligated to furnish any item upon which you did not bid. 

A further element of ambiguity regarding your intentions is intro- 
duced by the fact that you placed an “X” in the blanks in the revision 
data items indicating “Revisions to the above Engineering Data are 
presently required to be furnished hereunder.” Since it is patently 
impossible to furnish revisions to original data which you have not 
previously furnished, your intentions regarding the data cannot be de- 
termined without going outside the bid itself. 

We agree with your opinion that completion or clarification of your 
bid is necessary to spell out your intentions. However, permitting bid- 
ders to alter their proposals after bids have been opened and the prices 
of all bidders are exposed would be in disregard of established proce- 
dures for protecting and preserving the competitive bidding system. 
You contend a dominant fact is that a saving to the Government could 
be effected by accepting your bid, but we have consistently held that it 
is more in the public interest to comply with established procedures 
than to obtain a pecuniary advantage in a particular case. 

We must reject the suggestion in your letter of November 28, 1961, 
that a recent change in the data pricing clause in another procurement 
supports your position in this matter. Your bid was responsive or 
nonresponsive in terms of the invitation upon which you submitted 
your bid and whether subsequent invitations contain the same terms 
or different ones has no effect on the responsiveness of your bid in this 
instance. 

For the reasons stated, it is our opinion that your failure to bid on 
the equipment items added and delivery changes made by Amend- 
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ment No. 2, and your further failure to bid on the required data items 
rendered your bid nonresponsive. Accordingly, we find no legal basis 
for objection to the action of the Department of the Air Force in re- 
jecting your bid as being nonresponsive. 


[ B-147682 J 


Bidders—Right to Award—Partial Set-Asides—Responsiveness to 
Advertised Portion 


The requirements in an invitation for the non-set-aside portion of a procure- 
ment, which specify that only those bidders who submit responsive bids for the 
non-set-aside portion will be considered for award for the set-aside portion, 
must be followed in the determination of eligibility of bidders for award of the 
set-aside portion, even though the set-aside portion is a negotiated procurement 
not subject to the strict rules governing procurement by formal advertising; 
therefore, a labor surplus area bidder who failed to acknowledge a material 
amendment thereby making his bid nonresponsive to the advertised non-set-aside 
portion may not be regarded as an eligible bidder for consideration of the set- 
aside portion of the procurement. 


To the Secretary of the Army, December 21, 1961: 


We have a letter of November 28, 1961, with enclosures, signed by 
the Chief, Contracts Division, Office of the Deputy Chief of Staff for 
Logistics, requesting an advance decision with respect to the pro- 
priety of negotiations on a labor surplus set-aside. 

Invitation for Bids No. ENG-11-184-62-CD-30 was issued July 25, 
1961, by the Army Engineer Procurement Office, Chicago, for the pro- 
curement of 1,000 inflatable boats; a contract for 500 to be awarded 
to the low responsive and responsible bidder, and the remainder to be 
negotiated under a labor surplus area set-aside. 

Rubber Fabricators, Inc., a small business located in a first priority 
labor surplus area, would have been eligible for first consideration in 
the negotiation of the set-aside but for the firm’s failure to make the 
required acknowledgment of the receipt of an amendment to the invi- 
tation which made the specifications more stringent. The bidder has 
contended after bid opening, in a telegram of October 31, 1961, that 
the amendment was never received and has offered to comply with 
the terms of the amendment without change in price. 

The failure in such circumstances to properly acknowledge the re- 
ceipt of an amendment making material changes in the specifications 
clearly precludes award on an advertised procurement regardless of 
the reasons for the failure. 40 Comp. Gen. 126; B-128645, September 
28, 1956. The question presented is whether such failure also pre- 
cludes an otherwise eligible firm from participating in negotiations 
for a labor surplus set-aside in view of the following provisions of the 
invitation : 

* * * Negotiations for award of the set-aside portion will be conducted only 
with responsible labor surplus area concerns (and small business concerns to 
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the extent indicated below) who have submitted responsive bids or proposals 
on the non-set-aside portion at a unit price within 120 percent of the highest 
award made on the non-set-aside portion. * * * 


The obvious purpose of the quoted requirement is to limit partici- 
pation in the set-aside to those firms who seriously entered into the 
competition for award on the non-set-aside portion. Thus, eligibility 
is dependent not only on responsiveness to the terms of the advertise- 
ment but also on the submission of a bid within 120 percent of the 
highest award on the non-set-aside. If nonresponsive bidders are to 
be considered for award on the set-aside the purpose of the entire 
requirement is nullified. A hard factual situation is presented here 
because of the alleged nonreceipt of the amendment to the invitation, 
but since the bid was clearly not responsive to the advertisement for 
failure to acknowledge the material amendment as required—for what- 
ever reason—we find no basis to justify the establishment of a differ- 
ent standard. 

The set-aside portion is, of course, a negotiated procurement and, 
therefore, is not subject to the strict rules governing procurement by 
formal advertising. Nevertheless, it is our position that requirements 
for and limitations on eligibility for award under the set-aside which 
are stated in an invitation should be followed in the award of the set- 
aside portion. See 41 Comp. Gen. 160; 39 id. 17. As noted above, 
there is a legitimate purpose for the requirement under consideration. 
Therefore, we conclude that on the basis of the facts presented Rubber 
Fabricators, Inc., may not be regarded as eligible for participation in 
the set-aside portion of the procurement included in the cited invita- 
tion for bids. 


[ B-117119 J 


Compensation—Removals, Suspension, Etc.—Back Pay—Redue- 
tion-in-Force Separations 


A veterans preference employee who was separated by reduction in force upon 
transfer of the functions of his office to another Government agency and who 
was constructively restored to duty by the second agency, subsequent to the 
termination of the functions of the original office, pursuant to the order of a 
United States District Court is entitled to back pay under the act of August 24, 
1912, as amended, 5 U.S.C. 652(b) (3), and in view of the express limitation in 
the act of the rate of back pay to that received on the date of removal, periodic 
and statutory general salary increases which would have accrued during the 
period of removal may not be included in the computation ; furthermore, for the 
purpose of applying the 10-year limitation in the act of October 9, 1940, 31 
U.S.C. 71a, on claims cognizable by the General Accounting Office, the claim is 
considered to have accrued on the date of the restoration action. 


Compensation—Removals, Suspension, Ete.—Back Pay—Reduc- 
tion-in-Force Separations—Termination Date 


Although, generally speaking, the period for which back pay is allowable under 
the act of August 24, 1912, as amended, 5 U.S.C. 652(b) (3), incident to an un- 


justified or unwarranted removal, extends from the date of removal to the date 
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of restoration (constructive or actual) in a case in which, by consent, the court 
order which directed restoration provided that there was to be no continuation of 
active duty in the agency to which the employee was restored after the date 
of the court order, the cutoff date for back pay should be the date of the court 
order rather than the date of the processing of the personnel action reflecting 
constructive restoration. 


Compensation—Removals, Suspension, Etc.—Deductions From 
Back Pay—Educational Periods 


In the computation of back pay entitlement under the act of August 24, 1912, 
as amended, 5 U.S.C. 652(b) (3), time engaged in educational pursuits is for 
exclusion, the principle in Schwartz v. United States, Ct. Cl. No. 513-57, that 
one claiming back pay for a period of removal under the act of August 26, 1950, 
5 U.S.C. 22-1, must have made a reasonable effort to secure other employment, 
the net earnings which are required, pursuant to statute, to be deducted from 
back pay, being for application, the pravision in the 1912 statute, as amended, 
relative to the deduction of interim earnings being substantially the same as 
the provision in the 1950 statute; therefore, in view of claimant’s admission 
that he did not seek other employment, the time during which he was engaged 
upon educational pursuits is for exclusion from the period of back pay entitle- 
ment. 


Compensation—Removals, Suspension, Ete.—Deductions From 
Back Pay—“G.I. Bill”? Payments 


The benefits which were paid to a veteran under the “G.I. Bill,” 38 U.S.C. Ch. 
12A (1952 Ed.), while he was engaged upon educational pursuits during a period 
of removal from civilian service in connection with a reduction-in-force action 
are not required to be deducted as interim earnings from the computation of 
back pay due under the act of August 24, 1912, as amended, 5 U.S.C. 652(b) (3), 
upon restoration to duty following the reduction-in-force separation, such edu- 
cational benefits not constituting “amounts earned * * * through other employ- 
ment,” which amounts are required to be deducted from back pay as interim 
earnings; but questions regarding refund of “G.I. Bill’ payments in back pay 
cases are for determination by the Veterans Administration. 


Leaves of Absence—Sick—Recredit on Restoration After Un- 
justified Removal 


The sick leave to the credit of an employee at the time of an erroneous reiduc- 
tion-in-force separation is for recrediting to his account upon determination of 
entitlement to back pay and the employee not desiring to separate from his 
current position upon restoration to duty by the agency which had assumed the 
functions, subsequently terminated, of the office from which he was wrongfully 
separated in a reduction-in-force action, may have the sick leave recredited to 
his account at the agency in which currently employed: 


Compensation—Removals, Suspension, Etce.—Nonsensitive Position 
Restorations—Without Return to Duty—Termination of Employ- 
ment Status 


The terms of a United States District Court order which directed that a 
veterans preference employee who had been erroneously separated in a reduction- 
in-force action should be restored to duty from the date of his removal to the 
date of the court order, require the retention of the employee by the agency in 
which he was restored from the date of removal through the date of the court 
order, and, therefore, notwithstanding that the employee is now serving with 
another Government agency, to which he was appointed more than 9 years 
prior to the date of the court order, no action should be taken by the agency 
ordered to restore the erroneously separated employee to terminate the em- 
ployee’s status prior to the date of the court order; however, any question as to 
the proper type of personnel action to be executed to terminate the employee’s 
status in the agency to which restored should be submitted to the Civil Service 
Commission for consideration. 


645-668 O - 63 - 29 
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To the Secretary of State, December 28, 1961: 


On October 19, 1961, the Assistant Secretary requested our decision 
on certain questions, hereinafter quoted, concerning the claim of Mr. 
Horace J. Feldman for back pay for the period of his removal from 
service in connection with a reduction in force. 

The record shows that the claimant, a veteran preference employee, 
was separated by the Department of the Army on December 4, 1949, 
as a Legal Assistant Clerk of Court of the United States Military 
Court at Ansbach, Germany, in connection with the termination of 
military government in Germany and the transfer of certain func- 
tions of the Office of Military Government for Germany (OMGUS) 
to the Office of the High Commissioner for Germany (HICOG), es- 
tablished September 21, 1949, under the Department of State. Upon 
appeal of the separation to the Civil Service Commission it was held 
on July 1, 1952, that there had been a transfer of functions within 
the meaning of the last proviso to section 12 of the Veterans Prefer- 
ence Act of 1944, 5 U.S.C. 861, and the Commission recommended 
that the claimant be restored to active duty retroactively effective to 
the day following the last day in a full pay status and in a position 
of like status and pay in the Department of State to that from which 
he was improperly separated in the Department of the Army. 

The Department of State declined on various grounds to comply 
with the Commission’s directive. On September 18, 1953, the claimant 
filed suit in the United States District Court for the District of Co- 
lumbia to compel the Secretary of State to comply with such directive. 
In 1959 plaintiff’s motion for summary judgment was dismissed and 
the Government’s motion to dismiss was granted on the ground that 
the case had become moot because of the termination of HICOG in 
1955. However, on February 25, 1960, in Feldman v. Herter, 276 F. 
2d 485, the Court of Appeals ruled that the Department of State 
should carry out the Civil Service Commission’s recommendation “as 
nearly as may be by employing appellant, as the statute requires, in 
a position for which he is qualified, before it shall appoint additional 
employees from any other source for such position,” adding : “We need 
not decide whether his appointment should be in the Foreign Service 
or elsewhere in the Department of State.” The judgment of the 
District Court was reversed and the cause remanded for further 
proceedings. 

On May 26, 1961, the District Court entered an order for restora- 
tion; and, on August 22, 1961—it appearing that the claimant did not 
desire to leave his current position with the Library of Congress—your 
Department processed a personnel action reflecting a constructive 
restoration as Legal Assistant, grade GS-9, $4,725 per annum, effective 
December 5, 1949. 
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With further reference to the pertinent facts, the Assistant Secre- 
tary says that prior to the effective date of the claimant’s OMGUS 
termination notice, he requested and was given a local separation so 
that he could enroll at the University of Vienna. Your Department 
has ascertained that he enrolled in the University on November 1, 
1949, and studied there until October 1951 (under the “G.I. Bill of 
Rights” during the 1950 Summer Term, with certain expenses paid for 
by the Veterans Administration). It also has been ascertained that 
he took private language lessons at the Berlitz School during that 
period with “G.I. Bill” benefits for a certain portion thereof. 

The claimant was employed in private business in New Jersey from 
November 12, 1951, to some time in March 1952. Thereafter, effective 
March 24, 1952, he was appointed to a position at the Library of 
Congress at grade GS-7, $4,205 per annum; he was promoted to grade 
GS-9, $5,185 per annum, on September 30, 1952; and to grade GS-11, 
$7,270 per annum, on October 5, 1959. 

The following questions are presented for our decision : 


1. Is Mr. Feldman entitled to back pay in the circumstances described? 

2. If it is determined that Mr. Feldman is entitled to back pay, is it correct 
to assume that the provisions of 5 U.S.C. 652(b)(3) would be applicable and 
that computation of back pay would extend from December 5, 1949 to May 26, 
1961, based on his GS-9 salary including any periodic step increases and statu- 
tory pay increases, less any amounts earned by him during this period? 

3. (a) Would the 10 percent foreign post salary differential for which he was 
eligible when separated by reduction in force on December 4, 1949 be included 
in the rate at which back pay would be computed? 

(b) If the answer is “yes”, should it be included in the computation for the 
period (1) December 5, 1949 to the date HICOG was terminated, or the date the 
Department stopped payment of the differential (March 4, 1950), whichever is 
earlier; or (2) December 5, 1949 to March 24, 1952, when Mr. Feldman accepted 
employment in the Library of Congress? 

4. If it is determined that Mr. Feldman is entitled to back pay under the cir- 
cumstances, what portion, if any, of the sums he may have received from the 
Veterans Administration while studying under the G.I. Bill of Rights should be 
considered as earnings to be set-off against any money due him as back pay? 

5. If back pay is determined to be appropriate, is it correct to assume that any 
sick leave to Mr. Feldman’s credit when separated from the Department of the 
Army on December 4, 1949, would now be recredited to his account at the Library 
of Congress? 

6. Is it appropriate for the Department to process a separation action effective 
close of March 23, 1952 in view of Mr. Feldman’s employment in the Library of 
Congress on the following day? 


Sections 6(b) (3) of the act of August 24, 1912, as amended by the 
act of June 10, 1948, 62 Stat. 355, 5 U.S.C. 652(b) (3), provides, in 
pertinent part, as follows: 


Any person removed or suspended without pay in a reduction in force who, 
after an appeal to proper authority, is reinstated or restored to duty on the ground 
that such removal or suspension was unjustified or unwarranted shall be paid 
compensation at the rate received on the date of such removal or suspension, for 
the period for which he received no compensation with respect to the position 
from which he was removed or suspended, less any amounts earned by him 
through other employment during such period, and shall for all purposes except 
ae a of leave be deemed to have rendered service during such 
pe “ 
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The Court of Claims has held that an employee who is restored to 
duty pursuant to an order of a District Court following a reduction-in- 
force separation is subject to the above-quoted back pay provisions, 
and that, in view of the express limitation of the rate of back pay to 
that received on the date of removal, periodic and statutory general 
salary increases which would have accrued during the period of re- 
moval may not be included in the computation. Green v. United 
States, 124 Ct. Cl. 186. See also Edward J. O’Brien v. United States, 
124 Ct. Cl. 655 and Walter F. O’Brien v. United States, 138 id. 296 ; 35 
Comp. Gen. 241, and cases there cited. Applying those principles here, 
question 1 is answered in the affirmative, and question 2, so far as it 
relates to the inclusion of periodic and statutory increases, is answered 
in the negative. 

Parenthetically, we should observe that the Court of Claims dis- 
missed the claimant’s suit for back pay upon the ground that it was 
barred by limitations (28 U.S.C. 2501)—the 6-year limitation period 
being computed from December 5, 1952, the date of the final restora- 
tion recommendation by the Civil Service Commission. Horace J. 
Feldman v. United States, 149 Ct. Cl. 22, 181 F. Supp. 393. At 
the time of the Court's decision, there had been no restoration 
action by the Department of State conferring a right to back pay 
under the 1948 statute. Our view is that the claim here under 
consideration first accrued under the statute on the date of the 
Department’s restoration action, namely, August 22, 1961, for the 
purpose of applying the 10-year limitation of the act of October 9, 
1940, 54 Stat. 1061, 31 U.S.C. 71a, on claims cognizable by the General 
Accounting Office. 

As to that portion of question 2 concerning the period over which 
the claimant’s back pay rights extend under the statute, we may 
say that, generally speaking, the period covered by the statute extends 
from the date of an unjustified or unwarranted removal to the date 
of restoration (constructive or actual). 34 Comp. Gen. 480. How- 
ever, since, by consent, the court order of May 26, 1961, provided that 
there was to be no continuation of active duty in the Department of 
State after the date of the order, we are of the opinion that the cut- 
off date in this case should be May 26, 1961, rather than August 22, 
1961, the date your Department processed a personnel action reflecting 
the restoration. 

Concerning the period during which the claimant pursued his edu- 
cation, we refer to the decision of the Court. of Claims on March 2, 
1960, in Edward Schwartz v. United States. 149 Ct. Cl. 145, 181 F. 
Supp. 408, to the effect that one claiming back pay for a period of 
removal under the act of August 26, 1950, 64 Stat. 476, 5 U.S.C. 22-1, 
must have made a reasonable effort to secure other employment, the 
net earnings from whichare, pursuant tothe statute, required to be de- 
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ducted from back pay; and that, in view of the plaintiff’s admission 
that he did not seek other employment, he was not entitled to recover 
back pay for the period of removal (as distinguished from the im- 
mediately preceding period of suspension during which plaintiff was 
preparing for a hearing and awaiting a final decision). The statute 
here involved, to which the Court referred on page 410 of the pub- 
lished report, contains substantially the same provision for deduction 
of interim earnings as the 1950 statute. Our opinion is that the 
principle of the Schwartz case should be applied here to require the 
exclusion of the time during which the claimant was engaged upon 
educational pursuits from the period of back pay entitlement. Ac- 
cording to the Assistant Secretary’s statement of the case, the excluded 
period extends from December 5, 1949, to the date in October or No- 
vember 1951, when the claimant departed for the United States (it 
appearing that after arrival in the United States he obtained employ- 
ment beginning November 12, 1951). 

The aggregate net earnings from both private and Government em- 
ployment during the period of removal are to be deducted from the 
back pay computed under the statutory formula. 

We believe the foregoing comments answer the matters embodied 
in question 2. 

Concerning question 3(a), the foreign post differential should not 
be included in the computation of back pay. See dissenting opinion 
in Vitarelli v. United States, Ct. Cl. No. 283-59, decided June 8, 1960, 
279 F. 2d 878, 884, referring to an order of October 7, 1959, in Casman 
v. United States, which is somewhat parallel to the instant case. Cf. 
40 Comp. Gen. 479. 

In view of the answer to question 3(a) no answer to 3(b) is 
required. 

Concerning question 4, our opinion is that amounts paid in connec- 
tion with the educational benefits granted by the “G.I. Bill” (58 Stat. 
287, 38 U.S.C. Ch. 12A (1952 Ed.)) do not constitute “amounts 
earned * * * through other employment” for purposes of computing 
back pay. This question is, therefore, answered in the negative. We 
should add, however, the comment that questions regarding refund of 
“G.I. Bill” payments, such as here involved, are for determination by 
the Veterans Administration. 

Question 5 is answered in the affirmative. Since the Assistant Sec- 
retary has not presented any questions regarding annual leave, we 
assume that no doubtful matter has arisen in that connection. 

Referring to question 6, our view is that the terms of the court order 
of May 26, 1961, require that the claimant retain status in the Depart- 
ment of State through the date of the order and that, therefore, no 
action should be taken to terminate that status as of a date prior 
thereto. We suggest that any question as to the proper type of 
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personnel action to be executed to terminate the claimant’s status in 
the Department be submitted to the Civil Service Commission for 
consideration. 


[ B-147220 J 
Bids—Subcontracts—Qualified Products 


Even though the low bidder on a subcontract qualified the component he offered 
for installation in a. weapons system under other than the Government pre- 
qualifying program, the approval of the subcontract award by the contracting 
officer, as provided by the prime contract, would not be prejudicial to the interest 
of the Government, the prime contractor having been authorized to solicit pro- 
posals on components from manufacturers which had not qualified under the 
Government prequalifying program, subject to the condition that the components 
must qualify prior to installation and also that the contracting officer would 
approve the subcontract, and the solicitation for bids by the prime contractor 
not being strictly limited to Government prequalified sources, the participation 
of an unsuccessful subcontractor in the Government’s prequalification testing 
program does not give rise to a claim against the Government for damages on 
the basis of having been misled. 


To the Allis-Chalmers Manufacturing Company, December 29, 1961: 


We refer to your letter of September 18, 1961, with enclosure, and 
subsequent correspondence, including memorandum of December 14, 
1961, submitted in your behalf by Pledger & Edgerton, protesting the 
award of a subcontract to the Carter Pump Company by the prime 
contractor, Paul Hardeman, Inc., in connection with the Titan IT 
Propellant Transfer System program of the Department of the Air 
Force. 

On July 28, 1961, letter contract No. AF 04(694)-37 was awarded 
by Ballistic Systems Division, Department of the Air Force, to Paul 
Hardeman, Inc., in contemplation of a cost-plus-a-fixed-fee contract 
for the Titan II Propellant Transfer System program. Under the 
contract the prime contractor has the responsibility for furnishing cer- 
tain components, including pumps, through its own resources or by 
subcontract. The contract clause entitled “Subcontracts” appearing 
at Part 7, paragraph 203.8 of the Armed Services Procurement Regu- 
lation (at the contract date of July 28, 1961) is incorporated by refer- 
ence into this contract. That clause provides in part as follows: 


(a) The Contractor shall give advance notification to the Contracting Officer 
of any proposed subcontract hereunder which (i) is on a cost or cost-plus-a-fixed- 
fee basis, * * *. 

(b) The Contractor shall not, without the prior written consent of the Con- 
tracting Officer, place any subcontract which (i) is on a cost or cost-plus-a-fixed- 
fee basis, * * *, 


Item 3.a., on page 2 of Exhibit B to the letter contract provides as 
follows: 
All components of the Propellant Transfer System so identified by the above 


referenced specifications shall be selected from the Vendor list to be furnished by 
the Government or otherwise qualified in accordance with Item 4 below. 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 425 


Item 4 provides in part as follows: 


The contractor shall conduct qualification tests on components as identified by 
the specifications referenced above that have not been previously prequalified for 
use in the Propellant Transfer System. Such tests will be conducted through 
the service of an independent testing laboratory as approved by the Contract- 
ing Officer and shall conform to the standards, procedures and specifications 
established for prequalification of Vendor Products. The test results shall be 
submitted to the Contracting Officer for review and approval prior to the in- 
stallation of the equipment in the Propellant Transfer System. Items of equip- 
ment that have not been prequalified shall be purchased from manufacturers reg- 
ularly engaged in producing equipment complying with similar specifications 
therefor and able to show successful record of equipment in service. 


Paragraph 1-03 of the specification for the propellant transfer sys- 
tem provides that : 


1-03 Qualified Manufacturers. All components listed in paragraph 3-03 of 
Section 3 shall be provided by manufacturers which have been approved by means 
of prequalification testing of their products. Certain manufacturers have been 
approved as eligible to furnish items of equipment to be used in the propellant 


transfer system. Qualified product lists are incorporated in the attachments of 
Section 3 for the following categories of equipment : 





Item Attachment 
Pumps A 
- * * * * . ~ 


Products of other manufacturers may be furnished, but each item must be tested 
by the prequalification test procedures specified in the Component Validation Test 
Procedures. Testing of these products shall be done by an approved laboratory 
at no expense to the Government. 


The specification covering the electrical work (Section 11) provides 
in paragraph 11-03 that: 


General. The electrical installation shall conform to the rules of the National 
Electrical Code, except where higher requirements are specified or indicated. 
Electrical materials shall be approved by the Underwriters’ Laboratories, Inc., 
wherever standards have been established by that agency. The label or listing 
of the Underwriters’ Laboratories, Inc., will be accepted as evidence of compli- 
ance. In lieu of the Underwriters’ Laboratories, Inc., approval, consideration 
will be given to certified test reports of an approved testing laboratory, indicat- 


ing conformance with all requirements of the applicable Underwriters’ Labora- 
tories, Inc., Standard. 





On July 31, 1961, Paul Hardeman, Inc., the contractor, issued a 
request for proposals for the required pumps, stating that proposals 
were due no later than August 4, 1961. Government specifications 
were attached to the request. The Government furnished the con- 
tractor the names of two prequalified sources; namely, Allis-Chalmers 
and Chempump, a Division of Fostoria Corporation. The contractor 
solicited proposals from these two sources and also the Carter Pump 
Company. By letter of August 4, 1961, Carter quoted a total price of 
$441,780 on a required quantity of 264 pumps, while Allis-Chalmers 
quoted a price of $457,300 and Chempump quoted a price of $537,120. 
Carter stated in its proposal that qualification tests were in progress 
and would be completed in October. 
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On August 11, 1961, the contractor sent a telegram purchase order 
to Carter, stating that “THIS PURCHASE ORDER IS SUBJECT 
IN ALL RESPECTS TO THE APPROVAL OF THE CON- 
TRACTING OFFICER.” By telegram of August 15, 1961, Carter 
acknowledged the purchase order—“SUBJECT TO APPROVAL 
OF CONTRACTING OFFICER.” 

We are advised by the Department of the Air Force that the pump 
offered by Carter has been tested by Wylie Laboratories and that it 
is fully qualified to the satisfaction of the Air Force, However, ap- 
proval of the subcontract is being held in abeyance pending decision 
on your protest. 

The facts giving rise to your protest are alleged as follows: 

By letter dated July 25, 1960, from Headquarters, Air Force Bal- 
listic Missile Division, Los Angeles, California, you were invited to 
participate in the Propellant Transfer System Components test pro- 
gram. Attached to the letter was an outline.of the program, stating 
on page 1 as follows: 

To assure operational uniformity, compliance with necessary quality standards 
and to meet operational schedules, the Air Force contemplates subjecting all 
critical PTS components to prequalifying tests. The test program will assure 
that the final PTS system will contain only fully qualified components. To 
accomplish this result, the Air Force requests potential vendors for equipment 
in the categories of valves, pumps, filters, flow meters, and instrumentation (see 
attached Critical Items List) to provide sample equipment items for testing 
by the Government. Only those components that are proven adequate in the 


tests will be considered as acceptable for use in the construction of the opera- 
tional sites. 


Also, page 2, paragraph 6.1 states that : 


Specifications will include, by make and model, the prequalified components 
and will permit installation of these components only into the completed 
systems. 


Page 3 sets forth the following schedule: 


A. Interested Vendors Briefing at AFBMD 9 August 1960 
B. Receipt of Vendors Proposals by 19 August 1960 
C. Testing Program September thru November 1960 
D. Release of Bid Packages for PTS January 1961 
E. Award Contracts February 1961 
F. Delivery of First Production Items July 1961 
G. Delivery of Last Production Items (75th Set) with July 1962 


Proportionate Schedules Between First and Last Sets 
You state as follows: 


On 9 August 1960 an engineering briefing meeting was held in Inglewood, 
California to outline this prequalification testing program, to be conducted by 
the Ralph M. Parsons Company, in order to evaluate the components to be used 
in the Titan II missile propellant transfer system for reliability, material com- 
patibility and functional performance. Parsons were acting under contract with 
the Ballistic Missiles Division. 


Allis-Chalmers was told at this meeting, that due to the extreme urgency of 
this project and the urgency and importance of national defense, this project 
would be handled in an entirely different manner. We were told that all com- 
panies who were potential manufacturers of components for this system would 
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be invited to participate in a prequalification testing program. This program 
was to be set up in such a way that each and every component, no matter what 
size, type of material, etc., would be tested, and no component would be used 
without first passing the prequalification testing program as outlined in this 
engineering briefing conference. [Italics supplied.] 

You report that as a result of the information received at this meet- 
ing, you supplied, at no charge to the Government, 6 pump test units, 
the services of a design engineer for 39 days, and the services of vari- 
ous other personnel during the testing period from October 15, 1960, 
to May 30, 1961, all of which cost you in excess of $30,000. You pro- 
test the award of the pump subcontract to Carter on the basis that 
that company is a non-prequalified bidder and, therefore, in accord- 
ance with the conditions outlined at the August 9, 1960, meeting by 
the Air Force, it should not be approved for award. 

Under the letter contract between the Government and Paul 
Hardeman, Inc., it is clear that the contractor was authorized to solicit 
proposals on components from manufacturers which had not qualified 
under the Government prequalifying program, subject to the condi- 
tion that they must qualify their component prior to installation. The 
contract provides, however, that the contractor must obtain approval 
of all subcontracts from the contracting officer. While it is recognized 
that the subcontract award is not subject to the limitations imposed 
by the public advertising statutes, inasmuch as the costs of the sub- 
contract will ultimately be borne by the Government under the pro- 
visions of the cost reimbursement prime contract, it seems clear that 
the contracting officer should not approve a subcontract entered into 
by the prime contractor if the execution of such subcontract would be 
prejudicial to the interest of the Government. B-138830, June 19, 
1959; See 37 Comp. Gen. 315; 36 id. 311. It is also apparent that a 
condition prejudicial to the Government would arise if the contract- 
ing officer were to approve a subcontract entered into at an unreason- 
ably high price. 

You contend that an award to Carter would be prejudicial to the 
Government, since it would sanction procedures whereby you were 
enticed into the prequalification testing program. This, you state, 
could have a harmful effect on the Government procurement program, 
and give rise to a claim for damages by misled bidders, citing /Zeyer 
Products Company Inc. v. United States, 135 Ct. Cl. 63, 140 F. Supp. 
409. 

The propellant transfer system components test program descrip- 
tion sheets which you received as attachment to the letter of July 25, 
1960, from the Department of the Air Force, state under paragraph 
6.1, that “Specifications will include * * * the prequalified com- 
ponents and will permit installation of these components only into the 
completed systems.” [Italics supplied.] Included also was a 
schedule which indicates that testing would precede release of bid 
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packages and award. From this information we do not conclude 
that only Government prequalified sources must be used. Rather, we 
interpret the language as meaning that only qualified components 
will be installed in the propellant transfer systems. It may be that 
you were misled by information you received at the August 9, 1960, 
briefing conference; however, there is no clear evidence in the record 
to indicate what was said at that conference. On the basis of the 
present record we are unable to say you were fully justified in con- 
cluding that solicitations for components would be strictly limited to 
Government prequalified sources. It may be mentioned, also, that 
qualification of your component may benefit you in future procure- 
ment. 

In Heyer Products Company, supra, the Court of Claims states as 
follows: 

It goes without saying that not every unsuccessful bidder is entitled to re- 
cover the cost of putting in his bid. Recovery can be had in only those cases 
where it. can be shown by clear and convincing proof that there has been a 
fraudulent inducement for bids, with the intention, before the bids were invited 
or later conceived, to disregard them all except the ones from bidders to one of 
whom it was intended to let the contract, whether he was the lowest responsible 
bidder or not. In other words, it must be shown that bids were not invited in 
good faith, but as a pretence to conceal the purpose to let the contract to some 
favored bidder, or to one of a group of preferred bidders, and with the intent to 
willfully, capriciously, and arbitrarily disregard the obligation to let the con- 
tract to him whose bid was most advantageous to the Government. 

Aside from the fact that a prime contractor solicited these proposals, 
and not the Government, it is not shown, or alleged, that your pro- 
posal has not been fully considered for award. It need be pointed 
out that in no way has it been established that you were denied full 
opportunity to submit a competitive proposal. For even if you were 
not aware at the time you made your proposal that outside sources 
might be solicited, you were aware that another potential source 
(Chempump) had prequalified. In our view these facts distinguish 
this case from the Heyer Products case. 

On the basis of the present record we conclude that approval of 
award to Carter Pump Company would not be prejudicial to the in- 
terests of the Government, and we offer no objection to such approval. 
Accordingly, your protest is denied. 
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[ B-147798 J 


a of Authority—Heads of Agencies to Subordinates— 
Fi Matters 


Although the duties of Deputy Director of the Central Intelligence Agency are 
not specifically set forth in section 102 of the National Security Act of 1947, as 
amended, 50 U.S.C. 403(a), it is inherent in the statutory position of Deputy 
Director that the incumbent will assist the Director in the performance of his 
duties, including those vested by law in the Director; therefore, the Director 
may prescribe certain areas in which the Deputy Director will take final action 
regarding the expenditure of funds, including the certification of expenditures 
authorized in section 8(b) of the Central Intelligence Agency Act of 1949. 


To the Director, Central Intelligence Agency, January 2, 1962: 


We refer to your letter of December 12, 1961, regarding the propri- 
ety of your delegating to your Deputy Director the exercise of certain 
functions involving the expenditure of funds which by law are vested 
in the Director of the Central Intelligence Agency. 

As you say, the National Security Act of 1947, 61 Stat. 495, 497, 
50 U.S.C. 403, which. established the office of the Director of the Cen- 
tral Intelligence, did not provide for a Deputy Director. Subse- 
quently, the Central Intelligence Agency Act of 1949, 63 Stat. 208, 50 
U.S.C. 403a, was enacted for the purpose of granting the Central 
Intelligence Agency necessary authority for its proper and efficient 
administration. That act contains several provisions involving the 
expenditure of funds. It vests action thereon in the Director. Sec- 
tion 3(b) of that act, 50 U.S.C. 403c(b), defines the term “Agency 
head” as including “Deputy Director.” It is significant too that sec- 
tion 6(a) of the Executive Pay Act of 1949, 63 Stat. 880, 881, 50 
U.S.C. 403 note, likewise refers to the Deputy Director of Centra] In- 
telligence and sets his basic compensation. On April 4, 1953, the Na- 
tional Security Act of 1947 was amended (Public Law 15, 83d Con- 
gress, 67 Stat. 19, 50 U.S.C. 403) to provide for the statutory office 
of a Deputy Director of Central Intelligence who, like the Director, 
is appointed by the President by and with the advice and consent of 
the Senate. 

You point out that “it has been the practice in those cases where 
statutes granted authorization to the Director for him personally to 
take the actions specified.” You believe that, with the growing com- 
plexity of the activities of your Agency, it would be in the interest of 
efficient and orderly administration of the functions vested by law in 
the head of the Agency to have, except when the law specifically pre- 
cludes delegation, certain authorities exercised by the Deputy Di- 
rector. Therefore, if we do not object you intend to prescribe certain 
areas in which the Deputy Director of Central Intelligence will take 
final action in connection with the expenditure of funds under the Na- 
tional Security and Central] Intelligence Agency Acts, including the 
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certification of expenditures provided in section 8 of the 1949 act, as 
amended, 50 U.S.C. 403). . 

Section 102 of the National Security Act of 1947 as amended April 
4, 1958, 50 U.S.C. 403, provides, in part, as follows: 

(a) There is hereby established under the National Security Council a Central 
Intelligence Agency with a Director of Central Intelligence who shall be the head 
thereof, and with a Deputy Director of Central Intelligence who shall act for, 
and exercise the powers of, the Director during his absence or disability. The 
Director and the Deputy Director shall be appointed by the President, by and 
with the advice and consent of the Senate * * *. 

(b) (1) If a commissioned officer of the armed services is appointed as Di- 
rector, or Deputy Director, then— 

* * * a * & * 


(B) he shall not possess or exercise any supervision, control, powers, or func- 
tions (other than such as he possesses, or is authorized or directed to exercise, 
as Director, or Deputy Director) with respect to the armed services or any com- 
ponent thereof, * * *. 

Section 8(b) of the Central Intelligence Agency Act of 1949, 50 
U.S.C. 403] (b), provides: 


(b) The sums made available to the Agency may be expended without regard 
to the provisions of law and regulations relating to the expenditure of Govern- 
ment funds; and for objects of a confidential, extraordinary, or emergency 
nature, such expenditures to be accounted for solely on the certificate of the 
Director and every such certificate shall be deemed a sufficient voucher for the 
amount therein certified. 

Our Office has held that notwithstanding the absence of specific 
statutory authority for an Assistant Secretary of a department to act 
in lieu of the head of the department in matters of discretion vested by 
law in such head, the title and nature of the position of such Assistant 
Secretary is such as to authorize him to assist and to act in lieu of the 
head in matters requiring his attention or discretion when authorized 
by himtosodo. 20 Comp. Gen. 27, id. 797 ; 29 id. 151. 

Section 102(a), above, does not set forth the duties of the Deputy 
Director of Central Intelligence or provide specifically that he shall 
perform such duties as the Director may prescribe. He is, however, 
authorized to “act for, and exercise the powers of, the Director during 
his absence or disability.” We do not construe such authorization as 
limiting the otherwise proper exercise by the Deputy Director of 
duties vested in the Director. The authorization to act as Director 
would seem more properly to be construed as limiting his right to func- 
tion as “Acting Director.” Cf. 5 U.S.C. 4. We have no reason to 
doubt that the Congress, in providing for a Deputy Director in the 
1953 amendment, was well aware of the general rule in our decisions 
above referred to, and had the Congress intended to restrict the 
assignment of duties by the Director to his Deputy Director it would 

have so stated. Moreover, in H. Rept. No. 219, by the House Com- 
mittee on Armed Services, on S. 1110, enacted as Public Law 15, above, 
we find the statement that “There is no existing provision of law 
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establishing a Deputy Director with statutory authority to act for the 
Director or to perform such functions as the Director may assign to 
him.” The same statement was made in the debate on the bill in the 
House of Representatives, 99 Cong. Rec. 2645 (1953). Our view is 
that it is inherent in the statutory position of the Deputy Director that 
the holder will assist the Director in the performance of his duties, in- 
cluding those vested by law in the Director. 

It is our opinion, therefore, that there is no legal objection to your 
providing the areas in which the Deputy Director of Central Intelli- 
gence will take final action regarding the expenditure of funds under 
the National Security and Central Intelligence Agency acts, includ- 
ing the certification of expenditures provided for in section 8 of the 
Central Intelligence Act of 1949, as amended. 


[ B-147796 J 


Decedents’ Estates—Compensation—Beneficiary Death 


When the designated beneficiary (wife) to receive unpaid compensation due at 
the time of death of an employee dies before the employee, the designation is 
ineffective by operation of law upon the death of the named beneficiary and no 
rights to compensation which would later become due upon the death of the 
employee vested in the beneficiary or her heirs or estate; therefore, even though 
the employee does not cancel or change the beneficiary designation upon his sub- 
sequent marriage, upon his death, the surviving wife rather than the children 
of the deceased designated beneficiary is entitled to the unpaid compensation 
pursuant to section 1 of the act of August 3, 1950, 5 U.S.C. 61f, which specifies 
the order of precedence in the settlement of accounts of deceased officers and 
employees. 


Courts—Jurors—Government Employees in State Courts—Uncol- 
lected Fees at Time of Death 


In the settlement of unpaid compensation due a deceased Government employee 
who had rendered jury service in a State court while on court leave granted pur- 
suant to the act of June 29, 1940, 5 U.S.C. 30n and 30p, and who had not received 
the fees prescribed by State law for 2 days of such service, there should be 
withheld pursuant to 5 U.S.C. 30p, which provides for deduction of jury fees from 
the compensation payable to the employee for the period of jury service, an 
amount equal to the 2 days’ jury fees, which represents an item which may yet 
be receivable under State law by the representative of the employee’s estate, 
and in the event the amount paid by the State is less than the amount withheld, 
adjustment may be allowed administratively upon presentation of a supple- 
mental claim. 


Lia _— N. Jones, Department of the Interior, January 3, 

Your letter of December 12, 1961, requests our decision upon two 
questions, stated below, concerning certification of the enclosed voucher 
(Standard Form No. 1154) for $2,868.02 representing unpaid com- 
pensation due Frederick A. Knapp on the date of his death, Novem- 
ber 11, 1961, as an employee of the Bureau of Mines. 
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Your first question concerns the proper payee, whose name is to be 
entered on the voucher, and to whom the compensation due at time of 
death would be payable under the provisions of the act of August 3, 
1950, 64 Stat. 395, 5 U.S.C. 61f, 61g. You ask whether the submitted 
claim (Standard Form No. 1153) of Mrs. Phyllis H. Knapp, sur- 
viving wife of Mr. Knapp, is allowable. Your doubt arises because 
of the designation of beneficiary form (Standard Form No. 1152) 
which Mr. Knapp furnished the Bureau in 1951 naming Mary M. 
Knapp, spouse, as his beneficiary under the above 1950 act. You say, 
however, that Mary M. Knapp died in 1953, but that she was survived 
by two daughters who also have survived Mr. Knapp, and that he did 
not cancel the “existing” designation of 1951. 

Section 1 of the act of August 3, 1950, 5 U.S.C. 61f, provides in 
pertinent part that all unpaid compensation due a deceased employee 
at the time of his death shall be paid to the “person or persons sur- 
viving at the date of death” in the order of. precedence described in 
that section. In this case, Mary M. Knapp, whom the employee named 
in 1951, predeceased him and was not “surviving” on the date of his 
death. Our view is that such designation of January 26, 1951, be- 
came ineffective by operation of law upon her death. No rights had 
vested in her, or in her heirs or estate, regarding payment of compen- 
sation which would later become due only upon his death. Although 
the two daughters mentioned by you were persons surviving on the 
date of death within the purview of section 1 of the act, thereunder 
“if there be no such beneficiary” the order of precedence provides the 
widow of the employee shall be paid all unpaid compensation due on 
the date of his death, in this case, Mrs. Phyllis H. Knapp. 

However, as to the specific amount payable to her you raise a fur- 
ther question, concerning court leave granted Mr. Knapp on April 3 
and 4, 1961, when he served under summons dated March 13, 1961, 
as petit juror under the District Court of the Third Judicial District, 
State of Utah. The Federal law applicable here is the act of June 29, 
1940, Public Law 676, 76th Cong., 54 Stat. 689, 5 U.S.C. 30n and 30p. 

So far as pertinent to this question section 1 of the 1940 act, 5 U.S.C. 
80n, provides the compensation of any employee of the United States 
while performing jury service in any State court shall not be di- 
minished by reason of such absence, except as provided in section 3 of 
that act, 5 U.S.C. 30p, and that such period of jury service shall not 
be deducted from the time allowed for any leave of absence authorized 
by law. Section 3,.5 U.S.C. 30p, provides “any amounts which such 
employee may receive from such State on account of such jury service” 
shall be credited against the compensation payable by the United 
States to the employee for the period he was absent on account of 
such jury service in a State court. 
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On November 14, 1961, the Clerk of Salt Lake County certified that 
Mr. Knapp served the jury duty in question on April 3 and 4, 1961, 
but that because of his death “no payment for Jury Service will be 
made for the amount due him.” The specific daily fee or sum involved 
is not stated by the Clerk. However, we are not aware of a provision 
in the Utah laws which would clothe such a statement by the County 
Clerk with force and effect as a decision adjudicating the whole mat- 
ter according to applicable Utah law. 

Titles 21 and 78 of the Utah Code, Annotated, 1953, provide, in 
pertinent part, as follows: 

21-5-1. Fees of grand and trial jurors.—Grand jurors and trial jurors in the 


district court shall receive $4 per day for each day’s attendance, and 20 cents 
per mile, one way, for the distance necessarily traveled in attending court. * * * 


21-7-18. Limit on time for presentation of certificate—Any holder of a wit- 
ness’s or juror’s certificate specified in this title shall be required to present it 
to the county treasurer or to the county auditor, as the case may be, of the county 
where such certificate was issued within one year from the date of its issuance. 
If the same shall not be presented for payment within that time, it shall be 
invalid and shall not be paid. 


78-12-37. Effect of death.—If a person entitled to bring an action dies before 
the expiration of the time limited for the commencement thereof, and the cause 
of action survives, an action may be commenced by his representatives after the 
expiration of that time and within one year from his death. * * * 


7846-5. Trial jury—Number and fees of jurors.—* * * The fees of jurors 
shall be at the rate of $8.00 per day for each day jurors are obliged to attend 
in the district court * * *. 

Regarding the $3 daily fee you mention at the end of your letter, 
we find that the Utah Laws of 1949, Ch. 59, § 1, amended the 1933 
law increasing the district court jury fee from $3 to $8. Likewise, 
the 1933 provision, codified in the above section 21-5-1, for a fee of 
$4 (plus mileage for travel necessary in attending the district court) 
seems to have been superseded by the 1949 provision, section 78-46-5 
quoted above.’ Under sections 21-7-18 and 78-12-37, it appears that 
the fees apparently still due Mr. Knapp immediately prior to his 
death may yet be collectible by the representative of his estate. 

Therefore, in order that the interests of the United States be pro- 
tected, there should be deducted from the amount on the submitted 
voucher a sum of $16 representing 2 days’ fees under section 
7846-5, which are deemed by us to be yet receivable in behalf of Mr. 
Knapp’s jury service on April 3 and 4, 1961. In the event Mrs. 
Knapp or someone else should collect from the proper Utah authority 
(State or county) a feé less than the $8 per day withheld on this 
voucher, the difference properly would be allowable administratively 
upon presentation of supplemental claim therefor. 

If otherwise correct, the voucher which is returned herewith, may 
be certified for payment to Mrs. Phyllis H. Knapp in the net amount 
of $2,852.02. 
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Travel Expenses—Overseas Employees—Minimum Service Re- 
quirement—Part-Time Status 


An overseas employee whose status was changed from full-time to part-time after 
he had signed his latest employment agreement to remain in the service for 
another 24 months may be regarded as fulfilling his duty with respect to the 
period of obligated service for entitlement to payment of travel and transporta- 
tion expenses under section 7 of the Administrative Expenses Act of 1946, as 
amended, 5 U.S.C. 73b-3(a), which does not restrict the travel and transporta- 
tion benefits to employees with full-time status. 


Officers and Employees—Overseas—Minimum Service Require- 
ment—Part-Time Status 


Although a longer period of required service for overseas employees with part- 
time status may be administratively prescribed for entitlement to payment of 
travel and transportation expenses by the Government, up to the maximum 
specified in section 7 of the Administrative Expenses Act of 1946, as amended, 5 
U.S.C. 73b-3(a), and so long as the period of service is specified in the employ- 
ment agreement, when the employment agreement does not contain any qualifi- 
cation of the term “in the service of the Government,” such term may be ac- 
corded the same meaning for part-time employees as for full-time employees. 


To the Administrator, Veterans Administration, January 4, 1962: 


The letter of December 6, 1961, from your Associate Deputy Admin- 
istrator requests our decision on certain questions concerning the en- 
titlement of a part-time employee to the transportation and travel 
expenses authorized by 5 U.S.C. 73b-3(a), under the following facts 
and circumstances. 

It appears that an employee (Counseling Phychologist) of the 
Veterans Administration Regional Office at Honolulu, Hawaii, ‘has 
agreed to a change in his work schedule from that of full-time to 
part-time (regularly scheduled). The employee previously had trav- 
eled to the United States on several occasions (presumably on home 
leave) and each time he signed an agreement to remain in the service 
of the Veterans Administration for 24 months. The latest employ- 
ment agreement became effective December 14, 1960, the day of the 
employee’s return to duty after travel to the United States and return. 
Shortly thereafter, because of a reduction in the work load the status 
of the employee was changed to that of a part-time employee, which 
arrangement was mutually agreeable to the Veterans Administration 
and the employee. 

The specific questions presented for decision and requiring answers 
are as follows: 

1. Is this employee fulfilling his duty with respect to obligated service insofar 


as the same is germane to his right to expenses of travel for himself and trans- 
portation for his immediate family under 5 USC 73-b-3? 
* * * s s s a 

8. Will the employee be entitled to expenses of travel for himself and trans- 
portation for his immediate family under 5 USC 78b-3 provided he continues to 
serve, though on a part time rather than on a full time basis, until the expira- 
tion of his agreed period of service, i.e., two calendar years from the effective 
date of his last agreement? 





a lel el a ll ee A 
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The pertinent provisions of 5 U.S.C. 73b-3(a) are as follows: 


Appropriations for the departments shall be available, in accordance with 
regulations prescribed by the President, for expenses of travel of new appointees, 
expenses of transportation of their immediate families and expenses of transpor- 
tation of their household goods and personal effects from places of actual resi- 
dence at time of appointment to places of employment outside continental 
United States, and for such expenses on return of employees from their post 
of duty outside continental United States to the places of their actual residence 
at time of assignment to duty outside the United States: Provided, That such 
expenses of travel and transportation to posts of duty outside the continental 
United States shall not be allowed unless and until the person selected for 
appointment shall agree in writing to remain in the Government service for 
twelve months following his appointment, unless separated for reasons beyond 
his control and acceptable to the department or agency concerned and in case 
of violation of such agreement any moneys expended by the United States 
on account of such travel and transportation shall be recoverable from the 
individual concerned as a debt due the United States: And provided further, 
That expenses of return travel and transportation upon separation from the 
service shall be allowed whether such separation is for the purposes of the 
Government or for personal convenience, but shall not be allowed unless such 
persons selected for appointment outside the continental United States shall 
have served for a minimum period of not less than one nor more than three 
years prescribed in advance by the head of the department or agency concerned 
or unless separation is for reasons beyond the control of the individual and 
acceptable to the department or agency concerned: Provided further, That 
expenses of round trip travel of employee and transportation of immediate fam- 
ily but excluding household effects, from their posts of duty outside the con- 
tinental United Sfates to the places of actual residence at time of appointment 
or transfer to such overseas posts of duty, shall be allowed in the case of persons 
who have satisfactorily completed an agreed period of service overseas and are 
returning to their actual place of residence for the purpose of taking leave prior 
to serving another tour of duty at the same or some other overseas post, under 
a new Written agreement entered into before departing from the overseas 
post A 


As indicated in your Associate Deputy Administrator’s letter the 
above-quoted statutory provisions as well as the regulations issued 
pursuant thereto do not contain any qualifying language restricting 
its benefits only to full-time employees. Moreover, an examination of 
the legislative history of the statute fails to reveal any discussion of 
the problem. 

In the absence of any restriction in the law or regulations, we are 
of the opinion that the provisions of 5 U.S.C. 73b-3(a) may be 
applied to a part-time employee. Therefore, the first question is an- 
swered in the affirmative. 

As to whether a part-time employee should serve a longer period of 
time overseas to meet the time requirements of the statute our view 
is that the term “remain in the Government service” as well as other 
references to service appearing in the statute embraces part-time serv- 
ice as long as the part-time service is the primary reason for the em- 
ployee’s remaining overseas. Of course, the administrative office may 
within its discretion set a longer period for entitlement of part-time 
employees for certain of the benefits of 5 U.S.C. 73b-3(a) up to the 
maximum specified therein as long as it is included in the employment 
agreement. When, as here, the employment agreement contains no 
qualification concerning the term “in the service of the Government” 
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as used therein we see no objection to according it the same meaning 
for a part-time employee as for a full-time employee. Therefore, 
question 3 is answered in the affirmative. 


[ B-140040 J 


Contracts—Price Adjustmeat—Delays, Etc., by Government’ 


Under a supply contract for furnishing and installing a mail-flow system in a 
Post Office building which contained a standard changes provision and required 
that the work first on one floor and then on another be performed without un- 
reasonable interference with the postal operations, a suspension of work ordered 
by the Government while the contractor was simultaneously working on both 
floors in accordance with a mutually agreed alternate delivery schedule to per- 
mit the contractor to make up time lost for an excusable delay may not be 
regarded as unreasonable nor unauthorized under the contract when the actual 
work schedule was no longer than that contemplated without the modifying 
agreement, and the waiver of the original delivery schedule for the benefit of the 
contractor may not be construed as a waiver of the requirement that the work be 
performed without interference with the postal operations or of the right to 
stop work to insure proper performance ; therefore, the delay is not one entitling 
the contractor to an adjustment of the contract price under the changes article. 


Contracts—Modification—Consideration 


To amend a supply contract to include the suspension of work clause set out in 
section 1-7.602-1 of the Federal Procurement Regulations for use in construction 
contracts to entitle the contractor to increased costs resulting from a work stop- 
page would not be proper in the absence of some consideration, nor could the con- 
tract be reformed in the absence of proof that the inclusion of the work suspension 
clause was in fact intended at the time the contract was executed. 


Contracts—Damages—Government Liability—Delays 


Under a supply contract for furnishing and installing a mail-flow system in a 
Post Office building which required the work to be performed with a minimum 
of interference with the postal operations, a stop order issued when it was found 
unfeasible to permit the contractor to continue work on an accelerated delivery 
schedule was not an unreasonable order under the contract, and, therefore, the 
Government is not liable under a breach of contract theory. 


To the Postmaster General, January 8, 1962: 


Your letter of June 29, 1961, with enclosures, requests our decision 
concerning the action to be taken on a claim asserted by Industrial 
Nucleonics Corporation, Columbus, Ohio, arising out of contract No. 
9-1-9726, dated June 30, 1959, for the furnishing and installation of a 
Mail-Flo system on the 8th and 9th floors of the Chicago, Illinois, 
post office, in accordance with the provisions of Post Office Department 
Specification POD-M-1016(RE), April 24, 1959, as amended. 

The contract was awarded under competitive bidding on June 30, 
1959, in the amount of $2,257,400, and it incorporated Standard Form 
32, General Provisions (Supply Contract), October 1957 edition, 
which provides, in pertinent part, as follows: 

2. CHANGES 


The Contracting Offices may at any time, by a written order, and without 
notice to the sureties, make changes, within the general scope of this contract, in 
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any one or more of the following: (i) drawings, designs, or specifications, where 
the supplies to be furnished are to be specially manufactured for the Government 
in accordance therewith; (ii) method of shipment or packing; and (iii) place 
of delivery. If any such change causes an increase or decrease in the cost of, 
or the time required for, the performance of any part of the work under this 
contract, whether changed or not changed by any such order, an equitable ad- 
justment shall be made in the contract price or delivery schedule, or both, and 
the contract shall be modified in writing accordingly. * * * [Italics supplied.] 
11. DEFAULT 

(a) The Government may, subject to the provisions of paragraph (c) below, by 
written notice of default to the Contractor, terminate the whole or any part of 
this contract in any one of the following circumstances : 

(i) if the Contractor fails to make delivery of the supplies or to perform the 
services within the time specified herein or any extension thereof; 

(b) In the event the Government terminates this contract in ‘whole or in 
part as provided in paragraph (a) of this clause, the Government may procure, 
upon such terms and in such manner as the Contracting Officer may deem 
appropriate, supplies or services similar to those so terminated, and the Contrac- 
tor shall be liable to the Government for any excess costs for such similar sup- 
plies or services * * *. 

(c) Except with respect to defaults of subcontractors, the Contractor shall 
not be liable for any excess costs if the failure to perform the contract arises out 
of causes beyond the control and without the fault or negligence of the Contrac- 
tor. Such causes may include, but are not restricted to * * * acts of the Gov- 
ernment in either its sovereign or contractual capacity, * * * strikes, * * * and 
unusually severe weather; but in every case the failure to perform must be 
beyond the control and without the fault or negligence of the Contractor. If 
the failure to perform is caused by the default of a subcontractor, and if 
such default arises out of causes beyond the control of both the Contractor and 
subcontractor, and without the fault or negligence of either of them, the Con- 
tractor shall not be liable for any excess costs for failure to perform, unless 
the supplies or services to be furnished by the subcontractor were obtainable 
from other sources in sufficient time to permit the Contractor to meet the 
required delivery schedule. [Italics supplied.] 


s . * * . o * 


(x, “he rights and remedies of the Government provided in this clause shall 
“€ be erclusive and are in addition to any other rights and remedies provided 
by im.. vt under this contract. 


Section 5 of the specifications provided that work on the 9th floor 
was to commence between January 4 and January 11, 1960, and to 
be completed, tested and ready for full operation on or before June 
1960. Work on the 8th floor was to begin on or about May 2, 1960, 
when the installation of the 9th floor system had been completed, and 
it was to be completely installed, tested and ready for full operation 
on or before October 1, 1960. Section 3.8 of the specifications 
provided : 

* * * The Resident Engineer shall have general supervision and direction of 
the work. He has authority to stop the work whenever such stoppage may be 
necessary to insure the proper execution of the contract and he is judge of its 
performance. 

You report that the installation sequence and performance dates 
were established primarily because the Department’s operational re- 
quirements would not permit postal operations on the 8th floor to be 
totally interrupted at any one time. Also that during the Christmas 
mailing season of November 1 through December 31 no installation 
work on the Mail-Flo system on either the 8th or 9th floor could be 
permitted, and that the contractor was aware of these factors. 
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By letter of July 21, 1959, Industrial Nucleonics Corporation sub- 
contracted the conveyer portion of the contract to the Oliver Corpora- 
tion of York, Pennsylvania (the subcontract was formalized on 
November 30, 1959), it being provided in the subcontract that the sub- 
contractor—for the fixed price of $1,369,103—agreed to design, fur- 
nish and install the materials and equipment which constituted the 
conveyor portion in accordance with specification POD-M-1016(RE), 
and that the subcontractor’s obligations were to be the same as those 
undertaken by Industrial Nucleonics under the prime contract with 
respect to the time schedule for the performance of the work. The 
subcontract incorporated Standard Form 32, General Provisions (Sup- 
ply Contract), October 1957 edition. 

In turn, Oliver subcontracted the installation portion of its sub- 
contract to C. F. Butz Engineering, Azusa, California, by letter con- 
tract dated March 24, 1960. 

The events relating to the performance of the contract, as set forth 
in your letter and more fully disclosed by correspondence referred to 
in a memorandum dated May 1, 1961, prepared by Mr. Sturgis Warner, 
attorney for the contractor, which we understand was furnished to 
your Department in support of the claim, were as follows: 

On July 7, 1959, a steel strike commenced, and continued for 114 
days. You state that the contracting officer determined that the con- 
tractor was entitled to a 132-day extension of time by reason thereof, 
the additional 18 days having been allowed to take care of the shutting 
down and starting up of the steel furnaces. In commenting upon the 
contracting officer’s determination, you state that the strike “was an 
excusable delay for which an extension of time could be granted under 
Article 11(c) [the above-quoted clause 11(c) of Standard Form 32] of 
the contract,” citing 35 Comp. Gen. 460 and 39 Comp. Gen. 478. 

35 Comp. Gen. 460 involved the question whether Westinghouse 
Electric Corporation was chargeable with excess costs upon termina- 
tion of the contract there involved for delay—attributable to a strike 
against the concern which was in progress at the time the contract was 
awarded—in view of the provisions of clause 11(b) of Standard Form 
32, General Provisions (Supply Contract), November 1959 edition, 
incorporated in the contract, which were similar, insofar as material 
here, to clause 11(c) of the October 1957 edition of the form. Pre- 
cisely, the question was whether the governing clause entitled a con- 
tractor to be relieved of liability for excess costs where the failure to 
perform was due to a cause which, to the knowledge of both parties, 
existed when the contract was executed. The Administrator of the 
General Services Administration was advised in the decision that since 
the clause made no distinction between existing and supervening causes 
of delay that arose out of causes beyond the control and without 
the fault or negligence of the contractor, and was not limited to 
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“unforeseeable” causes, the contractor must be considered to be with- 
out any liability for excess costs. It is to be noted that in that case the 
cause of the delay was a strike of the contractor’s own employees, 
rather than one affecting only its prospective suppliers of materials; 
also, that the contract had been terminated for default, without ex- 
tension of time. 

In 39 Comp. Gen. 478 we advised the Administrator of the Federal 
Aviation Agency that we saw no objection to his practice of admin- 
istering contracts which included clause 11(c) of Standard Form 32, 
General Provisions (Supply Contract), October 1957 edition, supra, 
and which were awarded after the date of commencement of the steel 
strike here involved, in the same manner as those awarded prior to 
such date, and that where his Agency was able to determine, in accord- 
ance with clause 11(c), that the contractor’s inability to perform was 
attributable to the steel strike, extensions of the time for performance, 
commensurate with the delay occasioned thereby, would be permissible. 
No reference was made in that decision to the fact that Article 11 of 
Standard Form 32 contains no specific authorization for extension of 
time such as appears in Article 5 of Standard Form 23A for con- 
struction contracts. 

As a consequence of the delay, found to have been due to the strike, 
the contracting officer offered two alternative performance schedules 
to the contractor, as set forth in a letter dated April 13, 1960. One 
alternative called for completion of the 9th floor by November 1, 1960, 
and work to start on the 8th floor in January 1961. The other alterna- 
tive called for simultaneous work on both floors, for completion and 
operation by November 1, 1960. This alternative was made subject to 
Departmental approval of the contractor’s plan, showing how it would 
provide space on the 9th floor for 8th floor operations, and with the 
understanding that the entire 8th floor would not be vacated for the 
contractor’s benefit. The contractor replied by letter of April 25, 
1960, setting forth a proposal for installing the Mail-Flo system on 
both floors by November 1, 1960. 

A memorandum of May 2, 1960, from the Postmaster of the Chicago, 
Illinois, post office to the Regional Operations Director, Chicago, 
records a meeting of that date attended by the Postmaster, the Assist- 
ant Postmaster, the Postal Installations Manager, the Chief Regional 
Engineer, the Resident Engineer and the Senior Field Service Officer 
at which the scheduling of the installation of the Mail-Flo system on 
the 8th and 9th floors, to the end of completing the installation on 
both floors by November 1, 1960, was agreed upon. The memorandum 
refers to the fact that the Resident Engineer, a representative of 
Industrial Nucleonics and a representative from the office of the con- 
tracting officer had met at the Oliver Corporation’s plant on April 28, 
1960, to ascertain, after discussions with officials of the company, its 
ability to: (1) fabricate on time, by sequence needed in the system, 
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the necessary components, and (2) make maximum pre-assembly at 
its plant to minimize field work. The memorandum states that Oliver 
gave assurance that it could do these things, and that an inspection of 
the plant and a review of the company’s production and shipping 
schedules indicated that deadlines given it could be met. The memo- 
randum also set forth the procedures which were to be followed in 
checking on the progress of the work to make certain that the Novem- 
ber 1 deadline for completion thereof would be met. In the event 
the contractor should get behind in the time schedule agreed upon for 
the performance of certain phases of the work—which would indicate 
that the work on both floors could not be completed by November 1, 
1960—appropriate action was to be taken. 

In a letter dated May 3, 1960, which referred to the meeting of 
April 28, 1960, mentioned in the above memorandum, the contracting 
officer advised Industrial Nucleonics that Oliver would furnish it 
with a schedule of production and installation of the conveyors on the 
8th and 9th floors based on the sequence which had been described to 
Industrial Nucleonics’ Mr. Stuart in Chicago on April 25, and that 
the contractor should “add your controls installation time to this 
schedule and furnish us a firm date for comnletion of the 9th floor 
primary, etc.” The contractor was requested to furnish this schedule 
by the end of the following week, and the letter concluded : 

This type of planning should be continued to cover the completion of both 
floors by November 1, 1960. These remaining schedules should be furnished to 
us in about three (3) weeks. 

It appears that on or about May 13, 1960, the contractor was author- 
ized to proceed with the work on the 8th floor concurrently with the 
work on the 9th floor. With respect to the events which took place 
thereafter in regard to the performance and administration of the 
contract, your letter states: 

The contractor proceeded with the work under the revised schedule for 
approximately one month. It was then determined by the Department that the 
safety of the postal employees located on the 8th floor would be endangered if 
the contractor continued with the work on the floor. Therefore, delivery of 
materials and equipment for the 8th floor was stopped on June 2, and all work 
thereon was stopped on June 16, 1960, by the Department’s resident engineer who 
was the authorized representative of the contracting officer. Subsequently, it 
was determined that the contractor would not be permitted to resume work on 
the 8th floor until some time after the Christmas mailing season. 

On January 9, 1961, the Department again made the 8th floor available to the 
contractor and the time for completion of the work thereon was extended by 
mutual agreement to June 2, 1961. 

Your letter thus implies that the partial suspension of work under 
the contract was for the convenience of the Government. However, 
by letter of July 5, 1960, the contracting officer advised the contractor 
as follows: 


This is to confirm that on June 16, 1960, at our conference in Washington, you 
were directed to suspend installation of the 8th Floor System until further notice. 
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This action was necessary in order to concentrate all your efforts toward com- 
pletion of the 9th Floor System by November 1, 1960. 

Upon completion of the 9th Floor primary, consideration may be given to 
re-starting the 8th Floor System ; however, such consideration will depend almost 
entirely on the date of completion of the primary. 

Our earlier attempts to arrange for simultaneous installation were based on 
the Department’s needs for the System as well as being an accommodation to 
assist you in completing the contract closer to schedule. We will make every 
effort to co-operate with you in the future; however, for the present, we will 
follow the specification requirements for consecutive installation of the 9th and 
8th Floors, respectively. [Italics supplied.] 

The contracting officer’s above-quoted letter, when considered in 
relation to the information contained in the Postmaster’s memoran- 
dum of May 2, 1960, and the contracting officer’s letter of May 3, 1960, 
referred to hereinabove, implies that the contractor was ordered to 
suspend work on the 8th floor because it had gotten behind in the time 
schedule fixed for the performance of the work on the 9th floor, and in 
order to enable the contractor to complete installation of the Mail-Flo 
system on the 9th floor by November 1, 1960. However, we recognize 
that the contracting officer may have concluded as a result of subse- 
quent investigation, as indicated by his letter of January 13, 1961, 
quoted in part below, that the work on the 8th floor was suspended 
because it was not feasible—from the standpoint of the safety of postal 
employees located on the 8th floor—for work on the 8th and 9th floors 
to proceed concurrently, as contemplated by the revised schedule for 
the performance of the contract which had been agreed to by the par- 
ties at the time (on or about May 13, 1960) the contractor was author- 
ized to proceed with the work on both floors, and not because of any 
failure of the contractor to perform in accordance with the revised 
schedule. 

Attached to Mr. Sturgis Warner’s memorandum of May 1, 1961 (at- 
tachment “L”), referred to hereinabove, are excerpts from a letter 
dated August 16, 1960, written by the Resident Engineer to the field 
superintendent of Industrial Nucleonics. The letter, after referring 
to the contracting officer’s above-quoted letter of July 5, 1960, to the 
contractor, stated : 

You are further advised that in no case will major construction or erection 
work be permitted to continue beyond November 1, 1960 on either the 8th or 9th 
floors except for mechanical adjustment or electrical trouble shooting work that 
may be required during the Christmas period to keep that portion of the system 


in operation. Major construction or erection work may then resume after 
Christmas on or about January 1, 1961. 


The installation criteria established by Mr. Kallio’s [the contracting officer’s] 
letter of July 5, 1960 and operational interpretation outlined above is to be ad- 
hered to rigidly unless modified in writing by the Contracting Officer. 

A letter dated January 20, 1961, addressed by Industrial Nucleonics 
to the Division of Supplies, Bureau of Facilities, Post Office Depart- 
ment, and to the attention of the contracting officer (attachment “B” to 
the memorandum of May 1, 1961), refers to a telegram dated Decem- 
ber 22, 1960, received from the contracting officer, requesting the 
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contractor to submit a proposed schedule for resumption of installa- 
tion work on the 8th floor, and to a letter dated January 13, 1961, 
received from the contracting officer (attachment “D” to the memo- 
randum of May 1, 1961) which had confirmed a conference held on 
that date with the contractor regarding a claim of the latter for 
additional costs under the contract and in which it was stated: 

This will confirm that the Post Office Department will accept responsibility 

for additional overhead, tool, supervisory (above the foreman level), and en- 
gineering costs incurred as a result of an extension to the basic contract of three 
months which was necessary to meet Post Office requirements. 
The contractor’s letter of January 20, 1961, refers to a proposed 
schedule for resumption of work on the 8th floor enclosed therewith, 
and to the fact that the letter of January 13, 1961, contemplated fur- 
ther negotiations regarding the specific costs to be claimed by the con- 
tractor, and the letter concludes: 


These additional negotiations will, of course, cover all claims arising as a 
result of events occurring prior to the resumption of the 8th Floor work, and 
therefore will include but not be limited to the claims arising as a result of the 
Post Office Department’s extension of the contract to which Mr. Kallio’s letter 
referred. The resumption of work on the 8th Floor should not of course have 
any effect on the status of these prior claims in negotiations, but we would like 
to have you confirm the Post Office Department’s understanding on this point 
at the time you advise us of your approval of the attached schedule. 

The contracting officer, in replying to the above letter by letter of 
January 30, 1961 (attachment “C” to the memorandum of May 1, 
1961), drew attention to the fact that his telegram of January 25 
had indicated acceptance of the contractor’s proposed schedule for 
completion of the installation of the Mail-Flo system on the 8th floor, 
and stated: 

As indicated previously we will consider all claims to moneys you feel the 
Department owes. 

By letter dated February 23, 1961, Industrial Nucleonics submitted 
a claim in the amount of $278,947 on behalf of itself, its subcontractor 
and the sub-subcontractor, based on the alleged additional costs in- 
curred or accruing from delay occasioned by the Departmental action 
in stopping performance of the work on the 8th floor from June 1960 
until January 1961, and you request our decision whether the claim 
may be considered under clause 2, Changes, of the General Provisions 
of the contract, supra. If not, our advice is requested as to whether— 
assuming that we consider the contractor to have a valid claim against 
the Government for breach of contract—the contract may be amended 
“to include a ‘Suspension’ clause to provide a contractual vehicle for 
an administrative settlement of the claim.” In the event our answer 
to that question should also be in the negative, you request to be ad- 
vised whether your Department may consider the claim and settle it 
on principles applicable in breach of contract cases. 
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In United States v. Rice, 317 U.S. 61, involving a contract for the 
installation of plumbing, heating and electrical equipment in a Vet- 
erans’ Home, the Supreme Court was called upon to decide whether 
the respondent was entitled to recover overhead expenses and certain 
other expenses incurred by the contractor as a result of the Govern- 
ment’s suspension of work under the contract, resulting from the fact 
that the site of the Veterans’ Home (the construction of which was 
provided for under another contract) had to be changed—necessitat- 
ing other changes in the specifications—because of the unexpected dis- 
covery of soil unsuitable for foundation purposes at the original site 
selected for the work. The contract provided, insofar as material, as 
follows: 


ARTICLE 3. Changes.—The contracting officer may at any time, by a written 
order, and without notice to the sureties, make changes in the drawings and (or) 
specifications of this contract and within the general scope thereof. If such 
changes cause an increase or decrease in the amount due under this contract, or 
in the time required for its performance, an equitable adjustment shall be made 
and the contract shall be modified in writing accordingly. * * * 


In concluding that the respondent was not entitled to recover the in- 
creased costs accruing from the delay, the Court stated : 


* * * The Court of Claims, relying on principles announced in the Chouteau, 
Wells, and Crook cases, supra, has uniformly held that the “increase or decrease 
of cost” language in Art. 3, and in similar clauses, is not broad enough to in- 
clude damages for delay; and “It was never contemplated . . . that delays inci- 
dent to changes would subject the Government to damage beyond that involved 
in the changes themselves.” [The Court here cites pertinent decisions of the 
Court of Claims] * * * 

Were this a matter of first impression, we would again come to the same con- 
clusion regarding this clause. It seems wholly reasonable that “an increase or 
decrease in the amount due” should be met with an alteration of price, and that 
“an increase or decrease * * * in the time required” should be met with altera- 
tion of the time allowed; for “increase or decrease of cost” plainly applies to 
the changes in cost due to the structural changes required by the altered specifi- 
cation and not to consequential damages which might flow from delay taken care 
of in the “difference in time” provision. The provision as to time serves the 
large purpose of removing from persons in the position of respondent liability 
for “delay” beyond the stipulated date for which they might otherwise have their 
contract terminated or might be required to pay liquidated damages without 
fault. [Italics supplied.] ‘ 


Prior to the decision in the Rice case, the Court of Claims in General 
Contracting and Construction Company, Inc. v. United States (1937), 
84 Ct. Cl. 570, 579, had held (referring to the above-quoted Article 3), 
in pertinent part, as follows: 

Article 3 of the contract is a standard form used by the Government in all 
construction contracts. Its purpose is to enable the contracting officer to make 
any change in drawings and specifications he may find necessary or desirable as 
work under the contract progresses. It has reference, we think, entirely to struc- 
tural changes like the substitution of one kind of material for another, changes 
in architectural design, the addition to or subtraction from work required by the 
specifications, etc. * * * [Italics supplied.] 

In Mount Vernon Contracting Corporation, et al. v. United States 
(decided July 12, 1957), 1389 Ct. Cl. 688, involving a contract with 
Mount Vernon to pave and drain an aircraft landing field, the latter 
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had subcontracted the paving to D and F Construction Company at 
unit prices per square yard of pavement and per barrel of cement. 
Other subcontractors engaged by Mount Vernon for excavation and 
for the placing of gravel were to prepare the base to receive the 
paving. The approved progress schedule showing the periods and se- 
quence of the work, and a concrete paving chart were furnished D and 
F by Mount Vernon. The schedule provided for paving to be com- 
menced May 14, 1943, and completed August 11, 1943. D and F 
erected its storage bins and batching plants, placed orders for crushed 
stone, sand and cement, and brought some equipment to the job by 
May 14. Delivery of cement was commenced on June 3 and paving 
was commenced on June 8 when, for the first time, an area was ready 
for paving. Because of additional excavation and gravel fill work 
found necessary to be done by reason of the discovery of unstable 
soil conditions at the site, no paving area sufficient for normal paving 
operations was ready until about September 1943. Also, because ade- 
quate areas were not prepared in advance, D and F had to make fre- 
quent moves of its operations. On many occasions after the 
excavation had been done and gravel fill placed, additional soft spots 
would be discovered and further excavation made. Frequently D 
and F would have performed its finished grading, placed forms, and 
commenced paving when additional soft spots would be discovered 
and everything would have to be torn out. On October 14, 1943, after 
one of the taxiways was substantially ready for paving, the Govern- 
ment determined to swing one end around several hundred feet from 
its original position. As realigned, it was not ready for paving until 
November 18. D and F completed all of its paving about Novem- 
ber 27, 1943, some 87 days later than it could have completed it if it 
had been able to proceed continuously. Some 60 days of this delay 
was determined to have been caused by stop orders and changes in 
the contract work, ordered by the Government, and resulting delay in 
the preparation of areas for paving. 

After the completion of the contract, the excavation subcontractor 
sued Mount Vernon because it had been required, by a change in the 
specifications agreed to between the Government and Mount Vernon, 
to waste the Class B excavation in the spoil area rather than use it as 
embankment fill. The Court awarded an increase unit price per 
yard, which amounted to some $90,000, and Mount Vernon paid this 
amount. Thereupon, in April 1955, Mount Vernon requested an ad- 
justment in the Class B excavation provisions in its prime contract. 
Modification No. 17 to the contract was subsequently issued, reclassify- 
ing a large part of the Class B excavation as Class C, and increasing 
the unit price per yard, the increase amounting in all to $49,596.82. 
Suit was brought by Mount Vernon on behalf of D and F Construc- 
tion Company to recover damages, as for breach of contract, for the 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 445 


extra costs incurred by the latter as a result of the delay. In con- 
cluding that the United States was without any liability in the matter, 
the Court of Claims stated : 

* * * We have, then, a situation in which the prime contract, in Article 3, 
reserves to the Government the right to make changes in the work, within the 
general scope of the contract, and obligates the Government, if the changes 
cause an increase or decrease in the amount due under the contract, or in the 
time required for its performance, to make an equitable adjustment in the price 
and time. It further reserves the right, Specifications 1-05(c)(1), to stop 
the work when conditions are determined to be unfavorable to its prosecution. 

The Government makes changes in the amount and method of work with 
regard to excavation and the placing of gravel. The changes are necessary 
to make a safe landing field, but they delay the completion of the excavation 
and gravel work, and consequently delay D and F’s paving work. The Govern- 
ment pays the prime contractor for the increased yardage involved in the 
changes, and for the increased difficulty of the work done by the changed method. 
D and F still has the original number of yards of pavement to place and is paid 
the unit price for doing it. Its work has not been increased. It has only been 
delayed, to its damage. The stop orders did not change or increase anyone’s 
work. They only delayed it. We do not understand that either the change 
orders or the stop orders were unreasonable. 

The Government relies upon United States v. Rice, 317 U.S. 61, and we think 
its reliance is justified. * * * 

In American Pipe & Steel Corporation v. Firestone Tire & Rubber 
Company (U.S.D.C., S.D. Cal., 1960), 186 F. Supp. 904, involving 
subcontracts for fabrication of shipping containers for missiles, en- 
tered into by Firestone (which had a prime contract with the Govern- 
ment for the furnishing thereof) with the plaintiff, the original 
drawings which were furnished by Firestone to plaintiff for the per- 
formance of the work called for the use of a torsion bar lever arm 
of 4 inches in diameter in connection with the fabrication of the 
containers. Upon execution of the subcontracts the plaintiff imme- 
diately commenced work upon the containers and was progressing 
thereon when it received notice from Firestone to cease installation 
of the torsion bar lever arm until a new bar could be designed, tested 
and approved by the Government. Upon receipt of the notice, plain- 
tiff at once stopped all work upon the containers. Some 30-odd days 
after receipt of the stop order, the defendant gave plaintiff new plans 
and specifications covering a redesigned torsion bar lever arm; where- 
upon plaintiff completed its subcontracts, delivered the containers and 
was paid by Firestone the price set forth in the subcontracts, plus the 
amount of $46,259.88, which was determined by the parties to repre- 
sent the increase in the estimated cost and in the unit price of the con- 
tainers caused by the change i in the torsion bar lever arm. However, 
the plaintiff contended in the suit that the change in design of the 
torsion bar lever arm caused a delay of approximately 30 days in the 
performance of the subcontracts, during which period its manufac- 
turing plant had remained idle and overhead had accumulated, and 
that consequently not only was the plaintiff entitled to an equitable 
adjustment as to the unit price but also to an equitable adjustment 
for overhead resulting from the time lost by reason of the stop order. 
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The pertinent provisions of the subcontract are set forth in the 
Court’s opinion as follows: 

“The Firestone Tire & Rubber Company may at any time by written order, 
make changes in any of the drawings, designs, specifications, methods of ship- 
ments or packing and place of delivery. 

“If any such change causes an increase or decrease in the cost of the unit price 
of the articles ordered, an equitable adjustment shall be made in the contract 
price by amendment thereto. 

“(A) If any change materially affects the estimated cost of, or time required 


for the performance of the work, an equitable adjustment shall be made in 
the fixed price or time of performance or both.” 


After determining that the subcontracts properly were to be con- 
sidered as “Government contracts,” rather than “private contracts,” 
the Court rendered its decision and set forth the basis thereof as 
follows: 

The next question confronting the Court is the meaning of the words “equitable 
adjustment” as used in the contracts. Defendant contends this term has been 
defined by the United States Supreme Court in United States v. Rice, 317 U.S. 
61, 63 S. Ct. 120, 87 L. Ed. 53, and that, according to the definitions as promul- 
gated by the Supreme Court, plaintiff cannot recover indirect costs. The Su- 
preme Court said, 317 U.S. at page 67, 63 S. Ct. at page 124: [the Court here 


quotes the underscored language of the Supreme Court’s opinion in the Rice 
case, quoted hereinabove] 


* * * * * + * 


If the interpretation of the term “equitable adjustment” as made by the Su- 
preme Court in the Rice case, supra, excludes indirect costs, then judgment herein 
must be rendered in favor of the defendant. 

The Supreme Court went on to say, 317 U.S. at page 68, 63 S. Ct. at page 124: 

“* * * For delays incident to such unanticipated changes, the contractor was 
under either section [article 3, Changes, and Article 4, Changed conditions] to 
be granted a compensating extension of time.” 

[{1, 2] This Court is of the opinion the case at bar is controlled by the decision 
of the Supreme Court in the Rice case, supra, and that the term “equitable 
adjustment” does not include indirect costs, as claimed by plaintiff herein. 


It will be seen from the above-quoted provisions of the subcontracts 
entered into between Firestone and the American Pipe & Steel 
Corporation relating to “changes” that they are identical, insofar as 
material, with those contained in clause 2 of Standard Form 32, Gen- 
eral Provisions (Supply Contract), October 1957 edition, except for 
the inclusion of the phrase “whether changed or not changed by any 
such order” in the latter clause. In our opinion, the “Changes” 
clause as thus modified provides in effect that, when the Government 
orders a change in the work stipulated to be performed under the 
contract, the contractor may be compensated not only for the increased 
costs of the changed work itself, but also for any increased cost in- 
curred, as a result of the change, in wnchanged work. However, the 
inclusion of the referred-to phrase in the new clause in no way elim- 
inates the condition inherent in the first part thereof that a “change” 
of a kind provided for in the clause—that is, in the drawings, designs, 
or specifications, etc.—must have taken place in order to entitle the 
contractor to an equitable adjustment with respect to any type of costs 
incurred as a result thereof. 
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Whether the changes effected by the required modifications of the 
installation schedules in this case may be regarded as changes in speci- 
fications so as to invoke the equitable adjustment provisions is sub- 
ject at least to serious doubt. The clear holding of the Supreme Court 
in the Rice case, supra, and of the Court of Claims in several of the 
cases referred to above, was that the changes in specifications covered 
by the clause were limited to structural changes and did not embrace 
changes merely in time of performance. Reference to the records of 
the subcommittee of the Armed Services Procurement Regulation 
Committee which drafted the revised form of the “Changes” article 
incorporated in the 1957 Standard Form 32 shows that consideration 
was given to a proposal that the words “schedule or place of delivery” 
be included instead of “place of delivery” in the last phrase of the first 
sentence of the article but that the proposal was rejected. 

On the other hand, it was stated in Appeal of Gutherie Electrical 
Construction, Interior Board of Contract Appeals, No. 22, July 22, 
1955, that “a stop order may itself constitute a change in a contract 
rather than a breach thereof, and so entitle a contractor to additional 
compensation as an equitable adjustment pursuant to the ‘Changes’ 
clause of the contract. For instance, if the progression of the work 
under a contract were fixed by the specifications, and the purpose of 
a stop order was to vary the schedule of performance, with the result 
that the contractor sustained additional costs, the stop order, which 
would not be extraneous to the performance of the contract, would 
constitute a change, entitling the contractor to additional compensa- 
tion.” In support of this statement there was cited Charles H. 
Schaefer, T/A Schaefer and Company, ASBCA No. 917, January 31, 
1952. A similar contention, advanced at a recent Construction Con- 
tracts Conference sponsored by the George Washington University 
and Federal Publications, Inc., is reported in The Government Con- 
tractor, Vol. 3, Par. 560; but the same report also recounts references 
by other authorities to the Rice case as settling the proposition that 
reasonable delays are not subject to money compensation, and to 
Harwood-Nebel Construction Co. v. United States, 105 Ct. Cl. 116 
and Volentine & Littleton v. United States, 144 Ct. Cl. 723, as author- 
ity for recovery of damages by court action for wnreasonable delays. 

The arguments in favor of regarding changes in time of delivery 
or performance as changes calling for equitable adjustment appear 
to be more readily applicable to construction contracts than to con- 
tracts for supplies, both because of the differences between the changes 
articles in the standard forms used for the respective types, and 
because time factors are generally more far-reaching in effect on other 
elements of a construction project than is the case in merely producing 
a manufactured end item. While the installation requirements of the 
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subject contract appear to be similar in many ways to construction 
work, and could readily have been incorporated in a standard form 
23A construction contract, the terms and conditions of the contract 
actually made were those of standard form 32, and we do not feel that 
it would be proper to resort to provisions of another form to resolve 
problems under the contract, even though they might have been more 
appropriate. 

Even if we should conclude, despite the Rice case and others to the 
same effect, that a change of delivery time could furnish the basis for 
an equitable adjustment under the Changes article of the standard 
form supply contract, we nevertheless feel that the circumstances of 
this case are not such as would justify any substantial adjustment in 
the contract price. As stated above, the contract originally provided 
for completion of work on the 9th floor before commencement of work 
on the 8th floor, the entire work to be completed by October 1. Section 
5.5 expressly recited that the building was to be occupied during the 
work and that the contractor should so perform the contract that 
interruptions or interferences with Government business should be 
held to a minimum, and you report that the contractor was fully 
aware that no work could be permitted during the Christmas mailing 
season from November 1 through December 31. The Resident Engi- 
neer, designated as the Contracting Officer’s representative on the site, 
was specifically authorized (Section 2.8) to stop the work whenever 
necessary to insure proper execution of the contract. 

Because of the steel strike commencement of the installation was 
delayed until May, with the acquiesence of the Government; the 9th 
floor work was completed by November 1, which was in approximately 
the same period of time as fixed by the original schedule (January to 
June). Work on the 8th floor was deferred (except for a brief period 
during which work was permitted on both floors) until after the 
Christmas season and completed by June 1961. So far as we can 
see, this schedule was virtually what should have been expected to 
result from the starting delay occasioned by the strike. Accepting 
the finding of the contracting officer that the strike was an excusable 
cause of delay within the contemplation of Article II of the contract 
(although in the case of a virtually identical contract with the same 
contractor for a like installation at the Pittsburgh, Pennsylvania, post 
office the contracting officer reached a contrary conclusion, which we 
approved over the contractor’s complaint, see B-140099, September 17, 
1959), it nevertheless could not serve as justification for increasing 
the contract price. The sole purpose and effect of the “excusable 
cause” provisions of Article 11 of Standard Form 32 is to protect the 
contractor against liability for excess costs in the event of termination 
for default; it does not affect the Government’s right to terminate, or 
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automatically entitle the contractor to an extension of time; still less 
does it impose on the Government the risk of delays from extraneous 
causes by entitling the contractor to compensation for any increased 
costs occasioned thereby. 

The contractor, however, appears to argue that it is entitled to relief 
because the original schedule was, in view of the delay, modified in 
May 1960 by mutual consent to permit work on both the 8th and 9th 
floors simultaneously, and that the work could have been completed 
by November 1, 1960, but for the action of the Government in stopping 
the work on the 8th floor. Considering the contract provisions men- 
tioned above, and the conditions requiring the prosecution of the work 
without unreasonable interference with the postal operations, we can 
find no basis for considering the Government’s action in this respect 
to have been in any way unreasonable or not clearly authorized by 
the contract. As stated above, the schedule on which the work was 
actually done was just what would have been expected, without any 
modifying agreements, and without liability on the part of the Govern- 
ment for any increased costs. The fact that the contracting officer, 
in an effort to facilitate the contractor’s endeavor te make up the lost 
time, for the mutual advantage of the parties, waived the original 
schedule to permit work on both floors simultaneously cannot be con- 
strued as a waiver of the requirement that postal work should not be 
unduly interfered with or of the right of the resident engineer to 
stop the work when necessary to insure proper performance. 

For these reasons, we conclude that the claimant is not entitled to 
any price increase as an equitable adjustment under the Changes 
article of the contract. 

Since the Suspension of Work clause set out in FPR 1-7.602-1 is 
authorized for use only in construction contracts, it would not appear 
to be permissible to add it to the subject contract, which was executed 
as a supply contract. In any event, its incorporation as an amend- 
ment would not be proper without some consideration, and it could not 
be added by way of reformation in the absence of proof that its in- 
clusion was in fact intended at the time the contract was executed. 

In respect to the third question raised in your letter, the Govern- 
ment would not be liable as for breach of contract for the suspension 
of work here involved unless the stop order was unreasonable. Mount 
Vernon Contracting Corporation, et al. v. United States, supra. In 
our opinion, the facts so far presented to us in this case fall far short 
of establishing that the Government acted unreasonably in the matter. 
Assuming the existence of such evidence, however, we know of. no 
authority under which your Department would be authorized to settle 
theclaim. 32 Comp. Gen. 333, 336 ; 26 zd. 647, 649. 
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[ B-124442 J 


District of Columbia—License, Permit, Etc., Fees—Federal 
Agency Liability 


The District of Columbia Redevelopment Land Agency in its operation of apart- 
ment and tenement houses pending evacuation and demolition incident to con- 
struction of urban renewal projects authorized under the District of Columbia 
Redevelopmet Act of 1945 is not engaged in the usual business of operating apart- 
ment or tenement houses for compliance with the license requirements prescribed 
for owners or managers in 47 D.C. Code 2328, and, therefore, the judicial determi- 
nation that the District of Columbia Redevelopment Land Agency is a Federal 
agency as distinguished from a District of Columbia agency for certain purposes 
is for application to the question of compliance with the District of Columbia 
license law and the agency is not required to pay the apartment and tenement 
house operation license fees. 


To the District of Columbia Redevelopment Land Agency, Janu- 
ary 10, 1962: 

There is considered herein the applicability of the general license 
law of the District of Columbia, D.C. Code, sections 47-2301 to 
47-2350, to the operation by the District of Columbia Redevelopment 
Land Agency of apartment and tenement houses acquired in connec- 
tion with the urban renewal program; particularly, the liability of the 
Agency for the license fees prescribed thereunder by the District of 
Columbia Commissioners for payment by “owners or managers” of 
apartment and tenement houses (Commissioners? Order No. 
301,260/10, as amended). The matter was the subject of your office 
letter of August 15, 1961, with enclosures, and that of the President, 
Board of Commissioners, District of Columbia, dated October 26, 
1961. 

The general license law, which originated as section 7 of the appro- 
priation act for the Government of the District of Columbia for the 
fiscal year 1903 (47 D.C. Code 2301), states: 

No person shall engage in or carry on any business, trade, profession, or calling 


in the District of Columbia for which a license fee or tax is imposed by the terms 
of this section without having first obtained a license so to do. 


Paragraph 48 of section 7, as amended (47 D.C. Code 2307), 
provides: 


For the purposes of this section the word “person” shall signify and include 
firms, corporations, - aan associations, executors, administrators, guard- 
ians, or trustees * * 


Of particular significance herein is paragraph 28 of section 7, as 
amended (47 D.C. Code 2328), under authority of which the District 
of Columbia Government asserts the right to collect from the Agency 
the prescribed license fees: 


The Commissioners of the District of Columbia are authorized and empowered 
to classify, according to use, method of operation, and size, buildings containing 
living or lodging quarters of every description, to require licenses for the business 
operated in each such building as in their judgment requires inspection, super- 
vision or regulation by any municipal agency or agencies, and to fix a schedule 
of license fees therefor in such amounts as, in their judgment, will be 
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commensurate with the cost to the District of Columbia of such inspection, super- 
vision or regulation: Provided, however, That no license shall be required for 
single-family or two-family dwellings, nor for a rooming house offering accom- 
modations for no more than four roomers. 


The District of Columbia Redevelopment Act of 1945, 60 Stat. 790, 
D.C. Code, sections 5-701 to 5-719, which established the District of 
Columbia Redevelopment Land Agency as a body corporate of per- 
petual duration, declares that owing to technological and sociological 
changes, obsolete layout, and other factors, conditions existing in the 
District of Columbia with respect to substandard housing and blighted 
areas are injurious to the public health, safety, morals, and welfare. 
The act declares that it is the policy of the United States to protect and 
promote the welfare of the inhabitants of the seat of the Government 
by eliminating the injurious conditions. It states that as control by 
regulatory processes have proved inadequate and insufficient to remedy 
the evils, it is in the judgment of Congress necessary to acquire prop- 
erty in the District of Columbia to effectuate the declared policy by 
the discontinuance of the use for human habitation in the District of 
Columbia of substandard dwellings and of buildings in alleys and 
blighted areas, and thereby to eliminate the substandard housing con- 
ditions and the communities in the inhabited alleys and blighted areas 
in the District. It further declares the necessity of modernizing the 
planning and development of such portions of the District. 

To provide for the replanning and rebuilding of blighted areas of 
the Nation’s capital, the Redevelopment Act establishes a legislative 
scheme, in general, of (1) planning by the National Capital Planning 
Commission, (2) approval of the redevelopment plan of the project 
area by the D.C. Commissioners, and (3) the exercise of the powers 
granted to the Redevelopment Land Agency by the act for the acquisi- 
tion and disposition of real property for the redevelopment of a 
project area. Specifically, the act grants the Agency the power to 
“acquire and assemble real property by purchase, exchange, gift, dedi- 
cation, or eminent domain, and including the power to rent, maintain, 
manage, operate, repair, clear, transfer, lease, and sell such real 
property * * *.” 

In the acquisition of land in project areas, it appears the Redevelop- 
ment Land Agency has acquired apartment or tenement houses which 
it operates pending the relocation of the occupants. The functions of 
renting, managing and operating property are interim functions and 
are incidental to the more important subsequent activities of clearance 
and disposition. 

It is the position of the D.C. Government that the Redevelopment 
Agency in the operation of apartment and tenement houses acquired in 
the assembly of land for a redevelopment project is subject to the 
license law of the District of Columbia. It is contended that as the 
licensing law is “inextricably interwoven with public health and 
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safety,” having for its purpose the compliance with health and safety 
laws, it should be considered applicable to the Agency even though 
not specifically mentioned therein. 

However, the District of Columbia Redevelopment Act of 1945, 
under authority of which the acquired apartment and tenement houses 
are operated on an interim basis, from the time of acquisition to de- 
struction following vacating by occupants, also is concerned with 
public health and safety. Its approach to the problem is radically 
different from that of licensing—‘“control by regulatory processes 
having proved inadequate and insufficient to remedy the evils.” To 
achieve the declared policy of the United States, the elimination of 
blighted areas in the District of Columbia, it established a new agency, 
the District of Columbia Redevelopment Land Agency, which “in 
spite of its name and limited area of operation” has judicially been 
held, for the purpose of the Federal Tort Claims Act, 28 U.S.C. 2671, 
et seg., to be a Federal agency as distinguished from a District of 
Columbia agency. Goddard v. District of Columbia Redevelopment 
Land Agency, 287 F. 2d 343 (1961). And as the Agency was estab- 
lished to effectuate a declared policy of the United States, the redevel- 
opment of blighted areas of the Nation’s capital, we see no reason why 
a similar view of the Agency’s status should not be adopted in the 
present context. Cf. B-121019, June 7, 1955; B-122095, June 7, 1955. 

Considering the legislative scheme of the Redevelopment Act, in 
which the functions of the District of Columbia are prescribed, we 
find little of persuasive value warranting the imposition by interpreta- 
tion of the licensing authority of the District of Columbia upon the 
functions assigned to the Redevelopment Land Agency. It is noted 
the Congress, with regard to the somewhat related question of the 
Agency’s exemption from real property taxation, specifically dealt 
with the matter (see section 13 of the act, D.C. Code, section 5-712), 
and in the case of the National Capital Housing Authority provided 
that certain development. functions “shall be done and performed in 
accordance with the laws and municipal regulations of the District of 
Columbia applicable thereto” (D.C. Code 5-103(c) ). 

Moreover, we entertain doubt that the D. C. licensing act contem- 
plates the apartment and tenement house operation here involved. 
Paragraph 28 of the act, with reference to buildings having living 
or lodging quarters, authorizes the Commissioners “to require licenses 
for the business operated in each such building as in their judgment 
requires inspection * * *.” [Italics supplied.] While the term “busi- 
ness” as used in the paragraph should be broadly construed in the light 
of the purpose of the provision, we cannot overlook the fact that para- 
graph 28 is part of a general law aimed primarily at the policing of 
private businesses, trades, and callings (47 D.C. Code 2307). Unlike 
the usual business of operating an apartment or tenement house, the 
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objectives of which are maximum occupancy, minimum tenant turn- 
over, and conservation of the property, the Redevelopment Land 
Agency in its operation of an apartment or tenement house acquired 
in furthering the stated national policy seeks evacuation of the prop- 
erty by the occupants, does not rerent vacated quarters, and schedules 
the property for demolition. 

In view of the foregoing, we are of the opinion that the general 
license law of the District of Columbia, particularly paragraph 28 
pertaining to the business of operating apartment or tenement houses, 
is not applicable to the Redevelopment Land Agency and we concur 
in the view of your agency that it is not required to pay the license 
fees involved. 


[ B-147453 J 


Station Allowances—Military Personnel—Temporary Lodgings— 
Current Travel Per Diem 


Payment of a temporary lodging allowance on account of dependents to a mem- 
ber of the uniformed services who is in a travel status on the date the member 
and his dependents arrive at a permanent overseas station does not violate para- 
graphs 4301-3a and 4301-2b of the Joint Travel Regulations which require com- 
mencement of housing allowances on the day following the date of arrival when. 
the member is in a travel status on the date of arrival since the purpose of the 
limitations was to prevent a duplication of per diem and temporary lodging 
allowances; therefore, so long as the portion of the temporary lodging allowance 
applicable to the member is not paid, payment on account of the dependents for 
the day of arrival is proper provided that the temporory lodging allowance is 
subject to proration between the member and his dependents . 


To Lieutenant Colonel H. M. Thompson, Department of the Army, 
January 10, 1962: 


By fourth endorsement dated October 13, 1961, the Per Diem, Travel 
and Transportation Allowance Committee has forwarded your letter 
dated July 5, 1961, and enclosures, requesting an advance decision as 
to the propriety of making payment to Major William R. Doss, Sr., 
O1 342 254, of temporary lodging allowance for August 31, 1960, on 
account of his dependents, in the circumstances presented. Your re- 
quest has been assigned PDTATAC Control No. 61-13. 

Major Doss and his dependents arrived at his permanent duty sta- 
tion in Hawaii August 31, 1960, and he was in a travel status on that 
date. He and his dependents occupied hotel accommodations during 
the period August 31 to September 11, 1960, and he has been paid 
temporary lodging allowance for the period September 1 to 11, 1960. 

The provisions of Part G, Chapter 4 of the Joint Travel Regula- 
tions governing payment of station allowances to members of the 
uniformed services on duty outside the United States, including 








454 DECISIONS OF THE COMPTROLLER GENERAL [41 


temporary lodging allowances as authorized in paragraph 4303, were 
promulgated under the authority vested in the Secretaries of the uni- 
formed services by section 303(b) of the Career Compensation Act of 
1949, 63 Stat. 814, 37 U.S.C. 253(b), to authorize the payment to 
members, whether or not in a travel status, “of a per diem considering 
all elements of cost of living to members and their dependents, includ- 
ing the cost of quarters, subsistence, and other necessary incidental 
expenses.” Paragraph 4303-1 of the regulations provides that tem- 
porary lodging allowances are authorized for the purpose of partially 
reimbursing a member for the more than normal expenses incurred at 
hotels or hotel-like accommodations and public restaurants upon initial 
arrival (reporting) at a permanent duty station outside the United 
States and pending assignment of quarters or arrangements for other 
permanent quarters when Government quarters are not available, and 
immediately preceding departure from the foreign station on perma- 
nent change of station after termination of assignment to Government 
quarters or surrender of other permanent quarters. Paragraph 
4303-2b, in effect at the time under consideration, provided that the 
rules governing the days of commencement of allowances in para- 
graph 4301 were also applicable to the temporary lodging allowance. 
Paragraph 4301-3a, effective at that time, provided that when a 
member, with or without dependents, is in a travel status on the day 
of arrival at his permanent duty station, entitlement to housing and 
cost-of-living allowances begins on the day following the date of 
arrival. Effective July 1, 1961, paragraph 4301-3a was amended to 
provide that entitlement of a member with dependents to housing 
and cost-of-living allowances begins on the day of arrival of the 
member or his dependents as prescribed in that paragraph. Para- 
graph 4303-2b provided, however, that when a member with depend- 
ents is entitled to travel per diem or mileage on the day of arrival, 
no entitlement for temporary lodging allowance for. the member him- 
self exists for that day, and that the number of dependents actually 
occupying hotel accommodations will determine the rate payable for 
temporary lodging allowances. 

Since the travel per diem allowance and the temporary lodging 
allowance are authorized for the same general purpose of providing 
partial reimbursement for the more than normal expenses incurred at 
hotels and public restaurants, it has been considered that concurrent 
payment of such allowances involved an improper and unauthorized 
duplication of payments. B-139216, June 19, 1959. The cited pro- 
visions of the Joint Travel Regulations that entitlement of the mem- 
ber in a travel] status to the temporary lodging allowance begins, in 
the case of the member in a travel status on the date of arrival at his 
permanent duty station, on the day following the date of arrival, pre- 
sumably had as their purpose only the prevention of such duplication 
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of payments. It was recognized in 40 Comp. Gen. 271 that since the 
temporary lodging allowance provided by paragraph 4303-3 is pro- 
rated among the member and his dependents the dependents’ portion 
would not be affected by the member’s per diem status and therefore 
might be paid to him in addition to his travel per diem without in- 
volving an allowance duplication. Similarily, there would appear to 
be no duplication of allowances, and so no violation of the purpose 
sought by the limitations set forth in paragraphs 4301-3a and 4303-2b 
prior to Change 106 to the Joint Travel Regulations, to conclude that 
although the member would not be entitled to that portion of the tem- 
porary lodging allowance applicable to himself on the day of his ar- 
rival with dependents at a foreign duty station because of his travel 
status for travel per diem purposes, he may receive that portion of 
the temporary lodging allowance provided for his dependents for that 
day. 

Accordingly, payment on the submitted voucher returned herewith 
is authorized, and no objection will be raised to like payments in simi- 
lar situations during periods when the temporary lodging allowance 
prescribed by the Joint Travel Regulations is subject to proration 
among the member and his dependents. Also, outstanding notices of 
exception will be revised in accordance with the foregoing. 


[ B-147815 J 


Bids—Evaluation—Aggregate v. Separable Items, Prices, Etc.— 
Single v. Multiple Awards 

Under an invitation for several items which provides that awards will be based 
on the lowest bid by item, that qualified bids are permissible, and that bids 
may be evaluated on the basis of advantage or disadvantage to the Government 
in making multiple awards, separate awards for each item are not required, the 
multiple award evaluation provision having the effect of reserving to the Gov- 
ernment the right not to make multiple awards when that basis would be more 
costly ; therefore, when only one contract is to be awarded, the bidder who offered 
the lowest total aggregate bid on an all or none basis, even though the price 
of a particular item may be higher than some other bidder’s price for that item, 
is entitled to the award. 


To the Secretary of the Air Force, January 12, 1962: 


Reference is made to letter dated January 4, 1962, from the Deputy 
for Procurement Management, Department of the Air Force, re- 
questing our views concerning a protest against an award under Invi- 
tation for Bids No. 22-600-62-25, issued by the Base Procurement 
Office, Keesler Air Force Base, Mississippi. 

As pointed out in the above-mentioned letter, the invitation, issued 
on November 8, 1961, requested bids for furnishing certain estimated 
quantities of fresh milk and cottage cheese in accordance with Fed- 
eral specifications for troop issue at the Keesler Air Force Base dur- 
ing the period January 1 through December 24, 1962. Paragraph 
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8 of the Terms and Conditions of the Invitation for Bids, entitled 
AWARD OF CONTRACT, reads, in pertinent part, as follows: 


(a) The contract will be awarded to that responsible bidder whose bid, con- 
forming to the Invitation for Bids, will be most advantageous to the Govern- 
ment, price and other factors considered. 

(b) set 

(ec) The Government may accept any item or group of items of any bid, unless 
the bidder qualifies his bid by specific limitations. 

se ¢ 


[Italics supplied.] 


Item 11 on page 5 of the Continuation Sheet, also entitled AWARD 
OF CONTRACT, reads as follows: 


a. Award of contract will be based on the lowest bid, by item, received on 
Bid A, Items 1 thru 3; or Bid B (Alternate), Item 1 thru 3. Bids may be 
evaluated on the basis of advantages or disadvantages to the Government that 
might result from making multiple awards. For this purpose, the cost of issuing 
an advertised contract is estimated to be $50. Accordingly, where several items 
are included in an invitation for bid and, after opening bids, it is ascertained 
that no one responsible bidder submitted the lowest price on each of the items, 
the $50 factor of whether it will be to the best interest of the Government to 
make multiple awards will be considered, other factors being equal. [Italics 
supplied. ] 


While it is stated that three bids were received and opened on 
December 4, 1961, the submission is limited to consideration of the 
following two bids, since the third bid received was higher on items 
1 and 2, and no bid was made on item 3. 


Bush Dairy, Inc., Laurel, Mississippi, bid as follows: 


Item Net Unit Price Net Total Price 
1 . 566262 $611, 562. 96 
2 . 049878 29, 926. 80 
3 . 210270 8, 410. 80 
$649, 900. 56 
Country Girl Dairy Products, Picayune, Mississippi, submitted the 
following bid: 
1 . 56484351 $610, 030. 99 
2 . 05249475 31, 496. 85 
3 . 219978 8, 799. 12 
$650, 326. 96 


It is reported that on the basis of the statement in the above- 
mentioned special provision identified as item 11 on page 5 of the 
Continuation Sheet that “award of contract will be based on the low- 
est bid, by item, * * *” the contracting officer proposes to award 
Item 1 to Country Girl Dairy Products which submitted the low bid 
for that item. He also proposes to award Items 2 and 3 to Country 
Girl Dairy Products for the reason that, although Bush Dairy, Inc., 
submitted the lower prices with respect to these two items, a condition 
in its bid prevents a separate award of these items being made to the 
lower bidder. The condition under which Bush Dairy made its bid 
is as follows: “Bidder will accept either Item 1, or Items 1 and 2, 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 457 


or Items 1, 2 and 3.” It is further stated that the contracting officer 
is of the opinion that under the terms of the special provision cited 
above he is required to make separate awards for each item and is 
not permitted to make an aggregate award for the three items. 
Accordingly, he proposes to award a contract for all three items to 
Country Girl Dairy Products, despite the fact that the aggregate bid 
of Bush Dairy, Inc., for the three items is lower. Bush Dairy, Inc., 
contends that since one centract will be awarded for all three items 
the award should be made to the bidder offering the lowest aggregate 
price for the three items. 

Your Deputy for Procurement Management advises that in the 
opinion of his office the special provision in the invitation setting 
forth the basis for award does not support the conclusion that sep- 
arate awards must be made for each of the three items, and that one 
aggregate award for the three items cannot be made. Instead, his 
office is of the opinion that if multiple awards are not in the best 
interest of the Government and only one contract will be awarded, 
such contract should be awarded to the bidder offering the lowest total 
or aggregate contract price. 

We agree with the conclusion reached by the Deputy for Procure- 
ment Management. Paragraph 8 of the Terms and Conditions of 
the Invitation for Bids expressly sanctions the qualification of bids 
by bidders to preclude acceptance by the Government on an individual 
item basis. Bush Dairy was, therefore, entitled to bid on the basis 
it did, namely, Item 1 or none, and its bid may not be considered non- 
responsive for this reason. Paragraph 8 and the provision in Item 11 
on page 5 must be read together, and we find nothing in the latter 
which would preclude the submission of a so-called “all or none” bid. 
While that provision states that award will be based on the lowest 
bid, by item, it states further that bids may be evaluated on the basis 
of advantage or disadvantage to the Government that may result from 
making multiple awards. It also provides, in effect, that multiple 
awards will not be made unless a saving of more than $50 will result, 
and further that even such action is subject to “other factors being 
equal.” 

It is our opinion that the reservation in Item 11 of the right to 
evaluate bids on the basis of advantage or disadvantage to the Govern- 
ment in making multiple awards must be construed as also reserving 
the right not to make multiple awards when it would be more costly 
todoso. This is indicated by the exception to the $50 saving example 
given. Even in such case the further qualification is made that a sav- 
ing of more than $50 will be considered justification for multiple 
awards only if “other factors” are equal. 

One of the “other factors” which it seems to us must be considered 
is the possibility that a bidder may submit an “all or none” bid which 
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is lower in the aggregate than any aggregate of individual item bids 
by other bidders, even though the all or none bidder’s price on a par- 
ticular item may be more than $50 higher than some other bidder’s 
price for that item. It would not be reasonable, and might indeed be 
subject to question, if the invitation expressly permitted all or none 
bids and the Government then refused to make award to the lowest 
aggregate bidder because he bid on that basis. 

For the foregoing reasons, since multiple awards cannot be made, 
it is our opinion that the resultant award to one bidder for all items 
must be made to Bush Dairy, the lowest aggregate bidder on all items. 


[ B-147716 J 


Pay—Retired—Enlisted Members in Regular Service—Non- 
Regular Retirement Eligibility 


In view of the evidence of a Congressional intent that the retirement benefits in 
10 U.S.C. 1331-1337 are applicable only to Reserve ‘members and former mem- 
bers not covered by any other retirement law, a retired regular enlisted member 
of the Army in receipt of retired pay under 10 U.S.C. 3914, on the basis of at least 
20 years of service but less than 30 years of service, may not upon his own appli- 
eation for discharge from the retired list qualify for retirement under 10 U.S.C. 
1331, even though he may meet the age and service requirements of the statute 
and that by reason of the discharge from the retired list, upon his own applica- 
tion, he thereby loses his right to retired pay incident to military service. 


To the Secretary of Defense, January 15, 1962: 


Reference is made to letter of the Assistant Secretary of Defense 
(Comptroller), dated November 30, 1961, transmitting for decision 
Committee Action No. 294 of the Department of Defense Military 


Pay and Allowance Committee wherein the following questions are 
presented : 


a. May an enlisted man retired under 10 U.S.C. 3914, after at least 20 years 
but less than 30 years active service, be honorably discharged from the retired 
list, upon his own application, at the time he attains age 60, and, if otherwise 
qualified, make application and be granted retired pay under 10 U.S.C. 1331? 

b. If answer to question a is in the affirmative, would such person discharged 
after his 60th birthday be entitled to retired pay under 10 U.S.C. 1331 retroactive 
to his earliest eligibility for that pay or only from date of discharge? 

c. If answer to question a is affirmative, may service, if any, performed in the 
Army Reserve, active or inactive, after placement on the retired list under 10 
U.S.C. 3914 be credited under 10 U.S.C. 1332 and 1333. 

d. May service performed in the Army Reserve under 10 U.S C. 3914 subsequent 
to retirement under that section be credited as qualifying service in determining 
eligibility for retired pay under 10 U.S.C. 1331 and, specifically toward meeting 
the “last 8 years” clause prescribed in section 1331(a) (3) ? 


10 U.S.C. 3914, act of August 10, 1956, 70A Stat. 225, is a restate- 
ment, without substantive change, of the first sentence of section 4 of 
the Armed Forces Voluntary Recruitment Act of 1945, 59 Stat. 539, 
10 U.S.C. 948 (1952 Ed.), the stated purpose of which act was “To 
stimulate volunteer enlistments in the Regular Military and Naval 
Establishments of the United States.” 10 U.S.C. 1331-1337 of the 
same codification act, 70A Stat. 102-104, restated Title III of the 
“Army and Air Force Vitalization and Retirement Equalization Act 
of 1948,” June 29, 1948, 62 Stat. 1087-1091, the primary purpose of 
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which was to provide an inducement to members of reserve com- 
ponents to remain active in the Reserve over a long period of time 
thereby providing a better trained and more ready Reserve to meet 
the needs of our national defense structure. 10 U.S.C. 3914 relates 
to retirement of enlisted members of the Regular Army, whereas 
by virtue of the provisions of 10 U.S.C. 1331(a)(3) and (4), 10 
U.S.C. 1331-1337 refers exclusively to the granting of retired pay to 
qualified members and former members of the National Guard and 
reserve components of the military forces who are not entitled to 
retired pay under any other provision of law. 

While the provisions of Title III of the act of June 29, 1948, have 
been revised, codified and enacted into law as sections 1331-1337, Title 
10 of the United States Code, there appears to be no evidence of an 
intention on the part of the Congress to change the purpose of the law 
as it was originally enacted. Title III established a new basis for pay- 
ment of retirement pay for longevity to members and former members 
of reserve components, credit being authorized for active duty to- 
gether with limited credit for service other than active duty. It was 
a statute to provide for retirement pay at a specified age to those 
members and former members of reserve components who had certain 
service and who theretofore were not eligible for retirement except 
for disability. 

Section 305 of the 1948 act, 10 U.S.C. 1036d (1952 Ed.), the perti- 
nent provisions of which are now contained in 10 U.S.C. 1331(a) (4), 
provided in part as follows: 


The provisions of this title shall not be applicable to any officer or enlisted 
person of the Regular or reserve components of the Army, Navy, Air Force, or 
Marine Corps who, prior to or subsequent to the date of enactment of this title, 
is entitled to receive, or is receiving under any other provision of law, retired 
pay for military or naval service, including retainer pay as a transferred mem- 
ber of the Fleet Reserve. * * * 


The quoted provision is substantially the same as the corresponding 
section originally contained in H.R. 2744, 80th Congress, for which 
the following language was proposed as a substitute, by John H. 
Hoeppel, Manager, National Defense Publication, Arcadia, California 
(See House Hearings No. 169 on this bill, page 3544) : 


Section 305. The provisions of this title shall be applicable to any officer or 
enlisted person of the Regular or Reserve components of the Army, Navy, or 
Marine Corps who is entitled to receive, or is receiving, retired pay under any 
other provision of law, including pay as a transferred member of the Fleet 
Reserve, provided such officer or enlisted person waives receipt of such pay. 


The purpose of the proposed amendment was stated as follows: 


The elimination of the existing section and the acceptance of the suggested 
section will make it possible for an individual to select which type of retired 
pay he wishes to receive under the provisions of this proposed legislation. It 
will be optional with him if he shall continue to receive his present retired pay 
or the pay of a transferred member of the Fleet Reserve or whether he will 
accept the pay as provided in Title III. 
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Since, after due consideration, the proposed amendment was not 
accepted, it appears thatthe Congress intended, by section 305, to 
make Title III of the 1948 ‘act applicable only to Reserve members 
and former members who were not covered by any other retirement 
law. In other words, in enacting Title III, the Congress did not in- 
tend to enhance the rights of persons on a retired list or others who 
might become entitled to retired pay under some other provisions of 
law, or to provide an alternate method of computing retired pay if 
circumstances should make a change advantageous. Accordingly, it 
is our conclusign that, notwithstanding the fact that a retired regular 
enlisted man, upon his own application, may be discharged. from the 
retired list and thereby lose his right to retired pay incident to his 
military service, he cannot, by this means, qualify for retirement under 
10 U.S.C. 1331 even if it could be said that he otherwise meets the 
conditions of that statute. 

In addition, it is our view that service in the Army Reserve under 
10 U.S.C. 3914 following retirement may not be credited toward the 
last 8 years of qualifying service required for retired pay qualification 
under 10 U.S.C. 1331. Although 10 U.S.C. 3914 provides that a reg- 
ular enlisted man retired under that section becomes a member of the 
Army Reserve he does not thereby lose his status as a retired member 
of the Regular Army. He is placed on the retired list as a member 
of the Regular Army and is paid retired pay on the basis of such 
membership. It is well established that a member of the Army re- 
tired from active service is still in the military service (United States v. 
Tyler, 105 U.S. 244, 1 Comp. Gen. 700, 702; 22 td. 664, 671; 26 zd. 711, 
716), and an enlisted man retired under 10 U.S.C. 3914 has a dual 
status as a retired member of the Regular Army and as a member of 
the Army Reserve. In connection with qualifying for retired pay 
under 10 U.S.C. 1331, subsection (a) (3) of that section provides in 
effect that the last 8 years of qualifying service may not include service 
while a member of a regular and a reserve component of an Armed 
Force at the same time. 

Question a is, accordingly, answered in the negative and no answers 
are necessary to questions 3, c.and d. 


[ B-147639 J 


Pay—Retired—Disability—Service Credit for Civilian Retirement 


To permit a retired member of the uniformed services, who qualified for a civil 
service retirement annuity for former Members of Congress on the basis of credit 
for active military service and Congressional service, to have the military service 
excluded from the computation of the annuity in order to receive a reduced 
annuity and disability retired pay would be to give the Member a double benefit 
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based on the same military service contrary to section 401 of the Civil Seryice 
Retirement Act, 5 U.S.C. 2253(b), which precludes a Member who is awarded 
retired pay on account of military service from having the military service in- 
cluded in establishing entitlement to the annuity, unless the retired pay is re- 
ceived on account of a service-connected disability incurred in combat or caused 
by an instrumentality of war; therefore, the Member whose disability does not 
come within either of those two categories may not be paid disability retired pay. 


Retirement—Civilian—Service Credits—Military Service—Waiver 


A retired member of the uniformed services who when he applied for a civil 
service retirement annuity based on service as a Member of Congress and on 
active military service was entitled to receive disability retired pay but who 
was not eligible for the civilian annuity without the credit for military service 
must be regarded as actually or constructively waiving or relinquishing his right 
to receive retired pay in order to receive the larger Member annuity. 


Retirement—Civilian—Service Credits—Civil Service Commission 
Jurisdiction 


Although the question of whether a member of the uniformed services entitled 
to disability retired pay may be paid a reduced civil service retirement annuity 
for a Member of Congress based only on nonmilitary service when his active mili- 
tary service was added to the Congressional service to qualify him for the 
annuity is not a matter for decision by the Comptroller General of the United 
States since what constitutes creditable service for the Civil Service Retirement 
Act is primarily for determination by the Civil Service Commission, the question 
of the Member’s entitlement to retired pay based on military service is for de- 
cision by the Comptroller General. 


To Major John A. Rapp, United States Marine Corps, January 16, 
1962: 


By first endorsement dated November 29, 1961, the Commandant of 
the Marine Corps forwarded your letter of the same date, with en- 
closures, requesting an advance decision as to the legality of payment 
of disability retired pay to Major James T. Patterson, 05514, U.S. 
Marine Corps Reserve, retired, from February 1, 1959. Your request 
was assigned No. DO-MC-613 by the Department of Defense Mili- 
tary Pay and Allowance Committee. 

You say that Major Patterson was released from active duty on 
October 31, 1946; that he was transferred to the retired list of officers 
of the Marine Corps Reserve on June 1, 1951, because of disability 
under the provisions of 34 U.S.C. 417, 855c-1 (1952 Ed.), and 38 
U.S.C. 693i (1952 Ed.), then in effect; and that he had completed 9 
years, 8 months and 6 days of service in the Marine Corps Reserve as 
of October 31, 1946, of which 5 years, 3 months and 9 days was active 
service. Since, at the time his name was placed on the retired list, he 
was serving as a Member of the House of Representatives, United 
States Congress, he was paid no retired pay as such payment was 
then prohibited by the provisions of 5 U.S.C. 59a. 

After serving six terms as Congressman commencing in January 
1947, and attaining the age of 50 years and having completed 20 years 
of creditable service (including his active military service), Major 
Patterson applied for and was granted a reduced annuity under the 
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provisions of 5 U.S.C. 2256(f). Beginning January 3, 1959, he has 
been paid a monthly annuity of $823 by the Civil Service Commission. 

Based on the ruling in our decision B—-129150, B-135788, dated July 
25, 1958, Major Patterson has been paid retired pay for the period 
January 1, 1953 (the effective date of section 804(a) of the Armed 
Forces Reserve Act of 1952, 66 Stat. 506, 5 U.S.C. 30r(c), amending 
section 1(b) of the act of July 1, 1947, 61 Stat. 239), to January 2, 
1959. You say the view of the Bureau of Retirement and Insurance, 
Civil Service Commission, is that Chapter 30 of Title 5 of the United 
States Code requires 20 years of service only for the purpose of estab- 
lishing entitlement to the reduced annuity awarded Major Patterson 
and that after entitlement is so established, he may be paid the 
annuity based on only his nonmilitary service. Major Patterson de- 
sires that his military service be excluded from the computation of his 
annuity in which event, it is understood, the annuity would be reduced 
to $653 per month. If his right to receive retired pay can then be 
restored, his monthly retired pay would be $241.17 ($277.17 less dis- 
ability compensation of $36 being paid by the Veterans Administra- 
tion) which when added to his nonmilitary annuity of $653 would be 
$71.17 a month more than the $823 monthly annuity now being paid on 
his total creditable service. 

You request our decision as to whether you are authorized to pay 
Major Patterson retired pay retroactively from February 1, 1959, 
if he refunds to the Civil Service Commission the difference between 
the monthly annuity he has received and the annuity he would be 
entitled to receive without counting his military service and, if not, 
whether he may be paid retired pay prospectively from December 1, 
1961, if his annuity is reduced to $653 a month effective on that date. 


5 U.S.C. 2253(b) provides, in part, as follows: 


An employee or Member shall be allowed credit for periods of military service 
prior to the date of the separation upon which title to annuity is based; how- 
ever, if an employee or Member is awarded retired pay on account of military 
service, his military service shall not be included, unless such retired pay is 
awarded on account of a service-connected disability (1) incurred in combat with 
an enemy of the United States or (2) caused by an instrumentality of war and 
incurred in line of duty during a period of war (as that term is used in chapter 
11 of Title 38), or is awarded under title III of Public Law 810, Eightieth 
Congress * * * 


5 U.S.C. 2256(f) is as follows: 


Any Member who attains the age of sixty-two years and completes five years of 
Member service, or who attains the age of sixty years and completes ten years 
of Member service, shall, upon separation from the service, be paid an annuity 
computed as provided in section 2259 of this title. Any Member who attains 
the age of fifty-five years and completes thirty years of service shall, upon 
separation from the service prior to attainment of the age of sixty years, be 
paid a reduced annuity computed as provided in section 2259 of this title. 
Any Member who completes twenty-five years of service, or who attains the age 
of fifty years and completes twenty years of service, shall, upon separation from 
the service (other than separation by resignation or expulsion), be paid a re- 
duced annuity computed as provided in section 2259 of this title. No Member 
or survivor of a Member shall be entitled to receive an annuity under this chapter 
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unless there shall have been deducted or deposited the amounts specified in sec- 
tion 2254 of this title with respect to his last five years of civilian service. 


It is provided in 5 C.F.R. 29.9 that: 


An applicant for annuity who is in receipt of retired pay which bars credit for 
his military service may elect to surrender such retired pay and to have his 
military service added to his period of civilian service for the purpose of obtain- 
ing a greater benefit in the form of annuity. Should it appear upon adjudica- 
tion of a claim for annuity that the employee will benefit from relinquishment 
of retired pay and inclusion of his military service, he shall be so advised and 
permitted to exercise the right of election. 

Major Patterson was not retired for disability within either of the 
exceptions contained in 5 U.S.C. 2253(b) and he had insufficient 
creditable service to qualify for an immediate reduced Member an- 
nuity without using his active military service. Although he was not 
receiving disability retired pay at the time he ceased to be a Member 
of Congress, he was entitled to such retired pay. Since he could not 
credit his military service to acquire title to a Member annuity with- 
out electing to relinquish retired pay based on that service, it must 
be concluded that he actually or constructively waived or relinquished 
his right to receive retired pay in order to receive the larger Member 
annuity. 

We have consistently taken the position that what constitutes credit- 
able service for the purpose of the Civil Service Retirement Act is a 
matter primarily for determination by the Civil Service Commission 
and we are without authority to render an authoritative decision con- 
cerning the question of whether Major Patterson legally may be paid 
a reduced Member annuity based only on his nonmilitary service. 
However, a determination as to his right to retired pay based on his 
military service is for decision by this Office and it is our view that 
such retired pay should not be paid so long as his military service is 
used to determine his eligibility for an annuity or in the computation 
of the annuity. In order to qualify for a Member annuity he had to 
give up his right to receive disability retired pay as a retired Marine 
Corps Reserve officer. We are of the opinion that Congress did not 
intend that a retired officer in his situation should receive a double 
benefit based upon the same period of military service. While 5 U.S.C. 
2264 (d)—a provision which had for its purpose the protection of an- 
nuitants’ rights to receive nonservice-connected Veterans Administra- 
tion pensions—permits any person entitled to annuity to decline to 
accept all or any part of such annuity by waiver signed and filed with 
the Commission, we know of no provision of law which permits him 
to waive a period of military service and draw retired pay based 
thereon when that service has been credited to him establishing his 
eligibility to receive an annuity. Payment of disability retired pay 
based on his military service would not be authorized in the absence 
of a statute clearly granting him a double benefit for that service. 
5 U.S.C. 2253(b) evidences an intent to the contrary since it is there 
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indicated that a Member who is awarded retired pay on account of 
military service such as here involved may not be credited with such 
service in establishing entitlement to the annuity. It seems to be the 
intent of Congress that such double benefit is only to be allowed an 
employee or Member awarded retired pay on account of a service- 
connected disability if the disability was incurred in combat with an 
enemy of the United States or caused by an instrumentality of war 
and incurred in line of duty during a period of war. The record shows 
that Major Patterson is not in either of those categories. 
Therefore, both of your questions are answered in the negative. 


[ B-146559 J 


Transportation—Rates—Document Defects—Correction 


The failure of a motor carrier to indicate on the shipping documents, at the time 
a shipment moving under a Government bill of lading was tendered, that the 
Government had reserved a portion of the capacity of the carrier as required 
under the carrier’s published tariff for reserved space shipments is a defect 
which cannot be cured by later statements of the shipper’s intentions ; therefore, 
the overpayment collected from the carrier on the basis that the higher rate for 
a reserved space shipment was not for application may not be refunded. 


To the United Van Lines, Inc., January 22, 1962: 


We refer to your request for a review of our settlement certificate 
dated August 29, 1961 (our Claim No. TK 659582, your order No. 
696-55-60), which disallowed your claim, stated in your letter of 
July 26, 1961, for $100.89. The amount claimed represents your re- 
fund of the amount of an overpayment found in our audit of the 
original charges of $308, collected by you on your Bill No. 696-55-60 
for transporting a flight simulator, weighing 1,581 pounds and having 
a volume of 296 cubic feet, from Grand Prairie, Texas, to El Toro, 
California, under Government bill of lading No. A-1828709, in July 
1960. 

The transportation charges originally collected by you were based 
on a rate of $11 per 100 pounds, shown in Household Goods Carriers’ 
Bureau Military Rate Tariff, I.C.C. No. 1, to apply to a distance of 
1,424 miles and a weight of 2,800 pounds, used by you as the minimum 
weight for the shipment. Nothing on bill of lading No. A-1828709 
or elsewhere in the payment record indicated the basis for the applica- 
tion of the 2,800 pound minimum weight. For that reason the basis 
shown on our notice of overpayment (USGAO Form 1003), dated 
March 28, 1961, used a rate of $13 per 100 pounds, which is shown in 
the Military Rate Tariff to apply to a distance of 1,424 miles and toa 
weight of 1,581 pounds, the actual weight of the shipment. The re- 
sulting overpayment, $100.89, was refunded by your check which was 
enclosed with your letter of July 26, 1961. The claim presented by 
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that letter was disallowed by the settlement certificate of August 29, 
1961, which represented the “final action” taken by our Transportation 
Division. 

To support your claim for the $100.89, and to support the applica- 
tion of the 2,800 pound minimum weight, you sent us a copy of 
Government Bill of Lading Correction (NAV S and A Form 1074), 
dated May 15, 1961, which purported to authorize the following 
correction to be made on original Government bill of lading No. 
A-1828709 : “Add the following: Space reservations made for 400 cu. 
ft. Shipment moving at weight of 2,800 pounds.” Your claim was dis- 
allowed because, at the time the shipment was tendered to the origin 
carrier at Grand Prairie, Texas, the original bill of lading did not 
contain the annotation required by rule 5(D) of Household Goods 
Carriers’ Bureau Tariff No. 78-B, MF-I.C.C. No. 90, to be marked or 
stamped on the bill of lading and freight bill when a shipper wishes 
to reserve a portion of the capacity of a vehicle by ordering a specific 
quantity of space. Tariff No. 78-B is one of the published tariffs 
participated in by United Van Lines which contains rules and regu- 
lations and which is incorporated by reference into the Military Rate 
Tariff. You state that the reservation of space in the vehicle was 
made known verbally to the carrier at the time of loading; that you 
should not be penalized for the Government’s failure to properly an- 
notate the Government bill of lading, and that while you admit the 
carrier’s error in failing to stamp the Standard Household Goods 
Bill of Lading & Freight Bill to indicate the reservation of space, you 
find it difficult to believe that the purported administrative error can- 
not be corrected nearly a year after the shipment moved. 

The applicable rates on the shipment moving under Government 
bill of lading No. A-1828709 are contained in the Military Rate Tar- 
iff, I.C.C. No. 1, which sets forth reduced rates, tendered to several 
departments of the Government under sections 22 and 217(b) of the 
Interstate Commerce Act, 49 U.S.C. 22 and 317(b). The title page of 
the tender contains this paragraph: “For rules and regulations gov- 
erning application of this Tariff refer to rules and regulations con- 
tained in carrier’s published tariff on file with the Interstate Com- 
merce Commission.” The “published tariff” of United Van Lines 
containing the rules and regulations governing this shipment is House- 
hold Goods Carriers’ Bureau Tariff No. 78-B, MF-I.C.C. 90, and rule 
5(D) of that tariff (supplement No. 3, effective April 7, 1960), titled 
“SPACE RESERVATION FOR A PORTION OF VEHICLE,” 
reads as follows: 

Subject to availability of equipment, shipper may reserve a portion of the 
capacity of a vehicle by ordering a specific quantity of space, in units of 100 


cu. ft., and accepting transportation charges based on actual weight of ship- 
ment subject to minimum transportation charges as follows: 
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Rt OE Oil sdecewinckictincpeciotandhanee 2,100 pounds 
I RI I I iia scm le psp ant 700 pounds 
per 100 cu. ft. unit ordered 


Bill of Lading and Freight Bill to be marked or stamped : 


et cecal ge cg ee eR ETE CU. FT. ORDERED BY SHIPPER 
SHIPMENT MOVING AT WEIGHT OF ---------- POUNDS 
ACTUAL WEIGHT ........<0 POUNDS 


Neither the bill of lading nor the freight bill are marked or stamped 
as required by this rule. 

The Military Rate Tariff, which expressly refers to the above- 
cited tariff, contains nothing that permits any variation or exception 
from, or makes any provision for waiver of, the tariff rules or regu- 
lations governing shipments made under the tender. Thus, in the 
absence of any variation, exception, or provision for waiver in the 
tender itself, we must apply the well-established principle of trans- 
portation law that the rules in a tariff cannot be waived. Davis v. 
Henderson, 266 U.S. 92 (1924) ; Empire Bow Corp. v. Delaware L & 
W R. Co., 171 F. 2d 889 (1948); North Coast Mfg. Corp. v. Union 
Pacific RR. Co., 185 F. Supp. 287 (1960) ; Gus Blass Co. v. Powell 
Bros. Trucking Co., 53 M.C.C. 603 (1951). 

In the Gus Blass case, involving a tariff annotation requirement sub- 
stantially similar in effect to the one in Tariff No. 78-B, the Interstate 
Commerce Commission held that the omission of a required bill of 
lading endorsement was a defect fatal to the application of transpor- 
tation charges based on an exclusive-use-of-vehicle rule even though 
exclusive-use-of-vehicle service actually was requested and furnished. 
See, also, Southern Knitwear Mills, Inc. v. Associated Transport, Inc., 
9 Federal Carriers Cases 710. The fact that the Government pre- 
pared its own bill of lading, an accepted practice of large business 
enterprises (see Domestic Bill Of Lading And Live Stock Contract, 
172 I.C.C. 362, 364 (1931); Emergency Freight Charges, 1935, 208 
1.C.C. 4, 51), does not seem material in this particular case, since your 
own form of bill of lading and freight bill, on which you have shown 
the minimum weight basis of 2,800 pounds, does not contain the re- 
quired notation. We are of the view, therefore, that, under the au- 
thority of the Gus Blass and Southern Knitwear cases, cited above, 
the absence of the notation on the shipping documents concerning the 
reservation of space required by rule 5(D) of Tariff 78-B, a rule 
which cannot be waived, is a defect which cannot be cured by later 
statements of shippers’ intentions, and we cannot authorize the allow- 
ance of your claim. 

Our settlement certificate dated August 29, 1961, is not shown to 
have been in error otherwise and, accordingly, it is sustained. 
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[ B-147730 J 


ee ee Elections for Dependents—Readjustment 
of Retired Pay 


A Navy Reserve member who, after notice in 1958 that the Secretary of the 
Navy had approved disability retired pay on the basis of a review board finding 
of permanent incapacity incurred in line of duty, executed an annnuity option 
election but who, as a result of the Court of Claims holding in the Hamrick case, 
120 Ct. Cl. 17, became eligible for disability retired pay retroactive to the date 
of release to inactive duty (1946), may have the approval that the member was 
qualified for retired pay, coupled with the interpretation in the Hamrick case 
regarded as a determination that the member was a retired member in 1946 and 
in receipt of retired pay from the date of release from active duty, so that under 
the Uniformed Services Contingency Option Act of 1953, 10 U.S.C. 1431-1444— 
effective November 1, 1953—the member would have been entitled to make an 
annuity election as a retired member based upon the eligibility of his beneficiaries 
on November 1, 1953, and the deductions from his retired pay should be com- 
puted on the basis of the beneficiaries named in the delayed option election as 
of their ages on November 1, 1953. 


Pay—Retired—Annuity Elections for Dependents—Readjustment 
of Retired Pay 


The fact that Naval Reserve member has claimed and been paid disability retired 
pay prior to March 1, 1958, the date of the Secretary’s approval of the review 
board findings of disability incident to military service on the basis of the 
Hamrick decision, 120 Ct. Cl. 17, is not the criterion for determination of the effec- 
tive date of eligibility of beneficiaries under the member’s annuity option election, 
rather, such eligibility is determined on the basis of the status in which the 
action of the review board and the Secretary of the Navy has placed the mem- 
ber, and, regardless of his claim for pay, if that action retroactively places the 
member in a “retired member” status as of November 1, 19538—the effective date 
of the Uniformed Services Contingency Option Act of 1953, 10 U.S.C. 1431-1444— 
the annuity elected must be computed on that basis. 


To Lieutenant Commander E. L. Truax, Department of the Navy, 
January 22, 1962: 

In your letter of October 30, 1961, forwarded by second endorse- 
ment dated December 5, 1961, of the Comptroller of the Navy, under 
Department of Defense Military Pay and Allowance Committee Sub- 
mission No. DO-N-614, you request decision on certain questions in 
connection with the retired pay account of Lieutenant Commander 
Joseph Dominick DeMasi, USNR, Retired, 170721. 

It appears that Lieutenant Commander DeMasi was released to 
inactive duty June 15, 1946, and that he was not awarded disability 
retired pay at that time. On November 7, 1956, a Naval Retiring 
Review Board was convened in his case and that Board decided that 
Lieutenant Commander DeMasi was permanently incapacitated for 
active service and that such incapacity was the result of an incident 
of the service and was incurred in line of duty while in receipt of 
active duty pay. On February 25, 1958, the Secretary of the Navy 
approved the decision of the review board and directed payment of 
retired pay in the rank of lieutenant. The Secretary further deter- 
mined that the officer had served satisfactorily in the temporary rank 


645-668 O - 63 - 32 
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of lieutenant commander and, therefore, “effective March 1, 1958, you 
were entitled to the retired pay based on the higher rank * * *.” 
Notification of this decision was given by letter dated June 28, 1958. 

On August 26, 1958, Lieutenant Commander DeMasi executed an 
election form by which he chose option 3 at one-fourth reduced retired 
pay under the terms of the Uniformed Services Contingency Option 
Act of 1953, 67 Stat. 501, 10 U.S.C. 1434. The election was considered 
to have been timely made and monthly deductions to cover the cost 
of the annuity were established beginning June 28, 1958, the date of 
the Secretary’s notice based on gross pay and ages as of that date. 

Pursuant to the decision in the Hamrick case, 120 Ct. Cl. 17, 
Lieutenant Commander DeMasi filed claim for retired pay for the 
period June 16, 1946, through February 28, 1958, which was paid 
pursuant to settlement by this Office. 

You say that as the result of payment of retired pay retroactively 
to the date of release from active duty. Lieutenant Commander 
DeMasi’s case differs from those considered in B-140897, dated Decem- 
ber 16, 1959, and 88 Comp. Gen. 146, simce he became entitled to retired 
pay as of a date prior to the date indicated by the Secretary of the 
Navy in his approval of February 25, 1958, mentioned above. There- 
fore, you request decision on the following questions: 

(a) The effective date of the annuity election for computing and 
deducting the cost of the annuity. 

(b) The date to be used in similar cases in determining eligibility 
of beneficiaries, and 

(c) Whether our answers would be the same if the officer had not 
submitted a claim for retroactive retired pay due prior to March 1, 
1958. 

It is well settled that, if a member’s military or naval records are 
corrected pursuant to law (see 10 U.S.C. 1552) he is entitled to the 
amount determined to be due under the applicable statute based upon 
the facts as reflected by the corrected records. 34 Comp. Gen. 7. In 
38 Comp. Gen. 208, we held that, if a member’s corrected record shows 
that his name was placed on a retired list retroactively, his rights are 
for determination on the same basis as they would have been deter- 
mined had his name in fact been so placed on the retroactive date ex- 
cept with respect to the making of the survivor’s annuity election 
under the 1953 act. In that situation, in order to give full effect to 
the correction of the records, we recognized that a survivor’s annuity 
election may be made contemporaneously with the correction of the 
records so that the member would be placed, as nearly as possible, in 
the same position he would have been had he been awarded retired 
pay as of the effective date of retirement as shown by the corrected 
record. 
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While this case does not involve a correction of records, it does in- 
volve a determination that Lieutenant Commander DeMasi was quali- 
fied for retired pay incident to his military service which, coupled 
with the interpretation of these circumstances under the Hamrick de- 
cision, amounts to a determination that he was a retired member from 
June 16, 1946. He is to be placed in the same position he would have 
been had he been retired and in receipt of retired pay as of the date 
he was relieved from active duty. Under those circumstances he 
would have been entitled to make election as a retired member based 
upon the eligibility of his beneficiaries on November 1, 1953. Thus, 
the deductions should be computed upon the basis of the beneficiaries 
named in the delayed option election who were eligible as of the effec- 
tive date of the election based upon their ages at that time, in this 
case, November 1, 1953. Your first two questions are answered 
accordingly. 

The fact that Lieutenant Commander DeMasi has claimed and been 
paid retired pay for the period prior to March 1, 1958, the date indi- 
cated in the Secretary’s approval of the findings of the Review Board, 
is not the criterion by which the effective date of eligibility of bene- 
ficiaries under the contingency option election is to be determined. 
Such eligibility is determined on the basis of the status in which the 
action of the Review Board and the Secretary has placed the member, 
and, regardless of his claim for pay, if that action retroactively places 
the member in a “retired member” status as of November 1, 1953, the 
annuity elected must be computed on that basis. Your last question 
is answered accordingly. 


[ B-147881 J 


Bids—Mistakes—Correction—Alternate Bid Comparison 


Under an invitation for the construction of a facility which requires bidders to 
submit two separate bids (alternates) for substantially the same work under 
each bid but does not give the bidders any choice as to which alternate might be 
accepted, a bidder who alleges that he erred in not showing the same price for 
the same work in one of his bids may have both bids examined for the purpose 
of establishing a mistake in one of them; therefore, since the bid documents 
themselves show that an error was made and that the intended price for the 
item was the same as that quoted in the alternate schedule, the bid may be cor- 
rected and considered for award. 


To the Secretary of the Army, January 22, 1962: 


Reference is made to letter dated January 4, 1962, from the Chief, 
Contracts Division, Office of the Deputy Chief of Staff for Logistics, 
furnishing a report relative to the protest of Algernon Blair, Incor- 
porated, against the possible correction of the bid submitted by the 
Greenhut Construction Company in response to Invitation for Bids 
No. ENG-01-076-62-24, issued by the Corps of Engineers, Mobile, 
Alabama. 
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The invitation requested bids for the construction of a Research 
and Development Facility at Redstone Arsenal, Alabama. The 
work was advertised under Schedules A and B and the invitation pro- 
vided that the Schedule B base bid, with or without additive alternates 
No. 6, 8 and 9, would be selected for award if within available funds. 
Additive alternates No. 5 and 7 appear to have been omitted. The 
Schedule B bid is a repetition of the Schedule A bid plus additive 
alternates No. 1 through 4 and, in addition, includes additive alter- 
nates No. 6,8 and 9. Except for additive alternates No. 6, 8 and 9, 
Schedules A and B are substantially the same and differ only slightly 
in the estimated quantities under several unit price items. Item 1 of 
Schedule A and Item 81 of Schedule B designate by far the largest 
individual item of work, the Research and Development Facility 
building itself. Apparently this building is identical under both 
schedules and all parties so agree. Lump-sum quotations are required 
for the building (Item 1 and Item 81). The majority of the other 
items under both schedules requires unit prices based upon the esti- 
mated quantities specified. However, lump-sum bids are required for 
several items, such as the guardhouse, clearing and grubbing, steam 
distribution system and exterior electrical work. Following Item 80 
of Schedule A, at the bottom of page 6, space is provided for showing 
the aggregate total for the Schedule A bid plus additive alternates 
No. 1 through 4 (Items 1 through 80). Schedule B commences with 
Item 81 at the top of page 7 of the Unit Price Schedule. 

Eight bids were received and opened at the appointed time, 11:00 
a.m., December 15, 1961, and, since the apparent low bid (Algernon 
Blair) on Schedule B is within the funds available for the project, 
award on Schedule B is indicated. While we do not have a complete 
abstract of all the bids received, the record shows that the three appar- 
ent low bidders on Schedule B and the Greenhut Construction Com- 
pany quoted amounts for the Research and Development Facility 
building under Item 1 and Item 81, and aggregate total prices under 
Schedule A and Schedule B, as follows: 


Total for Total for 











Bid No. Item 1 Schedule A Item 81 Schedule B 
1. (Greenhut) $2,890,000.00 $3,781,871.10 $3,781,871.10 $4,840,180.04 
3. (Blair) 3,000,462.00  3,823,259.00  3,002,224.00 3,990,771.50 
5. 3,176,693.00 3,959,750.95  3,167,693.00  4,121,386.55 
7. 3,140,000.00 3,964,149.00 3,140,000.00  4,159,322.00 


It is reported that three of the other four bidders quoted the same 
prices for the building (Items No.1 and 81) under both schedules; 
that the other bidder quoted a higher price for the building under 
Item 81 than he did under Item 1; and that he advised by telegram, 
received after the opening of the bids, that this was a mistake and 
that the price for Item 81 should have been the same as Item 1. The 
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Government’s estimate for the building under both schedules is 
identical. 

It is reported that Mr. Greenhut of the Greenhut Construction 
Company handed his bid in at the appointed place for receiving bids 
approximately 2 minutes before the opening time of 11:00 a.m., and 
that he left the room. Approximately 10 seconds before 11:00 a.m., 
Mr. Greenhut rushed back into the room and started to explain that 
he had discovered an error in the totals of his bid but, before he could 
finish explaining the error, the time for opening the bids had arrived 
and he was informed that it was too late to amend his bid. Imme- 
diately after opening the bids Mr. Greenhut advised the Contracting 
Officer that he had made a mistake in inserting the wrong figure op- 
posite Item 81 of Schedule B. The subject was further discussed with 
the Chief of Supply Division who advised Mr. Greenhut to reduce his 
allegations to writing and furnish supporting worksheets and other 
documentary evidence to support his allegation. 

Thereafter, by telegram of December 15 and letter of December 18, 
1961, the Greenhut Construction Company confirmed its allegation of 
error and submitted its detailed worksheets indicating that it had 
estimated the cost of the building at $2,890,000, the amount quoted for 
Item 1 of Schedule A. The company also submitted affidavits ex- 
plaining the error and how it occurred. In substance, it is alleged 
that due to the last minute stress in preparing the multitude of item 
prices, the confusion of obtaining last minute quotations from sub- 
contractors and the necessity of getting the bid in on time, the unit 
prices were filled in and some of the larger lump-sum items were left 
open for inserting prices at the last minute, and that in so doing the 
aggregate total of $3,781,871.10 for the Schedule A bid, including ad- 
ditive Alternates 1 through 4, as shown below Item 80 on page 6, was 
carried forward and inserted as the price for Item 81 of the Schedule 
B bid, rather than the intended price of $2,890,000 as shown opposite 
Item 1 of Schedule A. It is alleged that this is an obvious clerical 
mistake and that the price for Item 81 of the Schedule B bid should 
have beeen the same as Item 1 of the Schedule A bid. Correction of 
the alleged mistake is requested and, if such correction is permitted, 
Greenhut Construction Company, in addition to being the low bidder 
on the Schedule A bid, would become the low bidder on Schedule B 
in the total aggregate amount of $3,948,304.94. 

The Contracting Officer and the District Engineer, Mobile District, 
after considering the matter and the applicable procurement regula- 
tion have recommended that permission be granted to Greenhut to 
correct its bid. The Acting Chief of Engineers made a similar recom- 
mendation by recommending that the protest of Algernon Blair, In- 
corporated, against. correction of a mistake in bid alleged by Greenhut 
be denied. 
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Algernon Blair, Incorporated, the apparent low bidder on Schedule 
B, protests any correction of the Greenhut bid on Schedule B on the 
basis that it would be a departure from the policy of strict mainte- 
nance of competitive bidding procedures as set forth in various deci- 
sions of this Office such as 17 Comp. Gen. 554, 37 id. 210, B-128175, 
dated January 19, 1956, and the applicable provisions of the Armed 
Services Procurement Regulation (par. 2-406.3(a) (3) ). 

Paragraph 2-406.3(a) (3) of the Armed Services Procurement Reg- 
ulation provides: 

Where the bidder requests permission to correct a mistake in his bid and clear 
and convincing evidence establishes both the existence of a mistake and the bid 
actually intended, a determination permitting the bidder to correct the mistake 
may be made; provided that, in the event such correction would result in dis- 
placing one or more lower bids, the determination shall not be made unless the 
existence of the mistake and the bid actually intended are ascertainable sub- 
stantially from the invitation and the bid itself. If the evidence is clear and 
convincing only as to the mistake, but not as to the intended bid, a determination 
permitting the bidder to withdraw his bid may be made. 

The question whether a bidder may be permitted to change his bid 
after the bids are opened because of an error always presents a matter 
of serious concern. <A possibility of fraud or cellusion, the mainte- 
nance of the integrity of the competitive bid system, and the interests 
of the Government and the other bidders must be taken into con- 
sideration. In cases where a downward correction would displace 
one or more other bids, we have permitted correction only when the 
bid documents themselves showed that there was an error and what 
the bid would have been except for the error. 

Blair urges that the Schedule A bid and the Schedule B bid are 
two separate and distinct bids and that there is no authority to 
examine two such separate bids from the same bidder and by com- 
parison conclude that there may have been a mistake in one of them. 
It is further urged that due to contractors’ frequent practice of un- 
balancing their bids, or loading a particular alternate bid, it is not 
possible to determine whether a mistake exists in Schedule A or in 
Schedule B, unless it be assumed that the Schedule A bid was cal- 
culated first and a correct figure reached at the bottom of page 6 of 
the Unit Price Schedule (below Item 80) and that this figure was 
erroneously carried forward from the bottom of page 6 to the top of 
page 7 and inserted for Item 81. It is stated, however, that it can 
be equally as well assumed that Schedule B was calculated first ; that 
the price shown for Item 81 at the top of page 7 is correct; and that 
this figure was erroneously entered at the bottom of page 6. In this 
connection it is understood that it is common practice in many in- 
stances for bidders to calculate a maximum bid for all possible work 
in a job, including all alternates, and to adjust downward from this 
total by stripping out various alternates so as to reach a total for 
each lower alternate bid. 
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We agree that the Schedule A and the Schedule B bids technically 
are two separate bids. However, we do not agree that both bids 
(alternates) may not be looked at for the purpose of establishing a 
mistake in one of them. The two bids (alternates) are part and 
parcel of the same invitation and the bidder has no choice as to 
which alternate might be accepted. Obviously, if the only bid in the 
instant case had been Schedule B, there would be no possible way of 
determining from the bid. itself that an error was in fact made in 
Item 81. However, the situation must be considered on the basis of 
the facts existing in this particular case and not what they might be 
under other circumstances. 

Here Schedule A and Schedule B cover substantially the same 
work. The differences are additive alternates No. 6 and 8 (which 
are for some $45,000 worth of work of a type already included as 
other items under both schedules), and additive alternate No. 9 for 
three 20-ton cranes (estimated worth about $113,000). It is pertinent 
to note that Item 155 on Schedule B (which is identical with additive, 
alternate No. 4 on Schedule A) also covers three cranes, two of 20 
tons and one of 10 tons, for which the estimate was $106,000. All 
cranes would probably be subcontracted, and Greenhut quoted the same 
price for the two 20-ton and one 10-ton cranes on both schedules. 
His price for these ($98,000) was in about the same ratio to his price 
($106,000) for the three 20-ton cranes as the ratio between the Gov- 
ernment estimates for the two lots of cranes. Greenhut also quoted 
identical unit prices and identical lump-sum prices in all instances 
for comparable work under both schedules, except for Item 1 and 
Item 81. 

It seems to us that the bids as made on Schedules A and B by 
Greenhut are inconsistent with the possibility that the job was esti- 
mated first on Schedule B, with the intention to arrive at the Schedule 
A bid by “stripping out” items from Schedule B. The stripping out 
method of arriving at a bid for less than the complete job seems to be 
more adaptable to a situation where quotations are made on a lump- 
sum basis for both the complete job and for the smaller job, without 
unit price quotations for the particular items to be stripped in the pres- 
ent case, had Greenhut’s price for Item 1 been arrived at, as suggested 
by Blair, by deducting from $3,781,871.10 the subtotal of the unit price 
Items 82 through 158, the total of the items in Schedule A would not 
have been $3,781,871.10, because of differences between several of the 
individual item quotations under the two schedules. To assume that 
Greenhut also adjusted all these differences before making the deduc- 
tion would seem to compel the conclusion that he deliberately and 
consciously intended his total bid on Schedule A to be in the same 
amount as his bid on Item 81, and this, we feel, would be stretching 
speculation to an unreasonable degree. 
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A second possibility as to how the mistake occurred has been sug- 
gested, namely, that Mr. Greenhut misunderstood the language at the 
top of page 7 (which is immediately above Item 81). The preceding 
page and a half of the invitation consisted of a series of cumulative 
subtotals, each subtotal coming after the quotation of a price for one 
additional item. The language at the top of the next page (page 7) 
is somewhat similar to that on the preceding pages calling for sub- 
totals, and it seems possible that Mr. Greenhut may have so misread 
it as calling for the preceding cumulative total. Whatever may have 
been the cause, it is obvious that either the figure for Item 81 was 
copied from the figure at the bottom of page 6, or the figure at the 
bottom of page 6 was copied from that for Item 81. For the reasons 
stated above we can see no possibility that the latter was the case and 
therefore conclude that it is clear beyond reasonable doubt that the 
figure inserted for Item 81 was copied from the last preceding total. 

Considering the fact that bidders had no way of knowing whether 
award would be made on Schedule A or Schedule B, and the further 
fact that the Greenhut bid quoted realistic prices for the items in 
Schedule B which were not included in Schedule A, we do not believe 
it reasonable to assume that Mr. Greenhut deliberately quoted 
$891,000 more for the same building in Schedule B than in Schedule A. 
And even if he had intended to quote a higher price for the same 
building under Schedule B, it is not reasonable to assume that he 
would increase the Schedule B price for the building by an amount 
exactly equal to the cost of all other work under Schedule A, including 
the additive alternates. 

Under either assumption as to how the mistake occurred, that is, 
whether because of a mistaken belief that the language at the top of 
page 7 called for a subtotal of the preceding items, or because of an 
erroneous assumption that $3,781,871.10 was what had been quoted 
for Item 1, the fact that that figure was carried over without change 
leaves no room for doubt that Mr. Greenhut’s intention was to quote 
the same price in both schedules for the Research and Development 
Facility building. 

Accordingly, under the circumstances of the case, we believe the bid 
documents themselves require the conclusion that an error was made 
by the Greenhut company on Item 81 of Schedule B, and that its in- 
tended price for that item was the same as that quoted for the identical 
building under Schedule A. The protest of Algernon Blair, Incor- 
porated, is therefore denied, and you are advised that the price quoted 
for Item 81 of the bid of the Greenhut Construction Company should 
be corrected to read $2,890,000, the same price quoted for Item I of 
its bid on Schedule A, and the bid considered on that basis. 

The specifications and drawings are returned. The other papers 
submitted are being retained for our files. 
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Fees—Parking—Privately Owned Vehicles 


Although the Congressional intent of the military travel and transportation 
provisions in section 2(m) of the act of September 1, 1954, 40 U.S.C. 491(m), was 
to allow payment of travel expenses to members of the uniformed services on 
the same basis as for civilian personnel, and civilian employees are entitled to re- 
imbursement for parking fees for the use of privately owned automobiles for 
official travel within the area of their duty stations, section 2(m) specifically 
enumerates the various items’'of expense to military members which are con- 
sidered reimbursable and does not include parking fees ; therefore, in the absence 
of an assimilation provision in the 1954 act or specific amendment to provide for 
parking fee reimbursement to members of the uniformed services, reimbursement 
is not authorized. 


To the Secretary of the Navy, January 23, 1962: 


Reference is made to letter of November 9, 1961, from the Admin- 
istrative Assistant to the Secretary of the Navy requesting decision 
whether reimbursement may properly be made to military personnel 
for the actual cost of parking fees incurred in connection with the use 
of a privately owned vehicle in transacting official business in and 
around the regular duty station, when approved as being more advan- 
tageous to the Government. 

In his letter the Administrative Assistant says that in our decision 
B-126473 of April 13, 1956, addressed to the Secretary of the Treas- 
ury, we replied in the affirmative to the question with respect to section 
2(m) of the act of September 1, 1954, 40 U.S.C. 491(m), as to whether 
military personnel are entitled to ferry fares, and bridge, road and tun- 
nel tolls in addition to a prescribed mileage allowance for the use of 
privately owned automobiles in the conduct of official business within 
the limits of their duty stations. He says that in essence, and with 
reference to section 4 of the Travel Expense Act of 1949, 5 U.S.C. 
837, we stated that civilian and military personnel are governed 
by similar principles in connection with the use of and reimbursement 
for the use of privately owned automobiles in accomplishing this of- 
ficial business. Since Public Law 87-139, approved August 14, 1961, 
5 U.S.C. 837, amends section 4 of the Travel Expense Act of 1949 to 
provide for reimbursement to civilian employees of automobile park- 
ing fees, the Administrative Assistant presents for decision the ques- 
tion whether military personnel may be reimbursed under section 
2(m) for parking fees on a like basis. 

Prior to enactment of Public Law 87-139, neither the Travel Ex- 
pense Act of 1949, 63 Stat. 166, 5 U.S.C. 837, nor section 2(m) of the act 
of September 1, 1954, 68 Stat. 1129, 40 U.S.C. 491(m), contained any 
specific provision for reimbursement of parking fees incurred incident 
to the use of a privately owned vehicle on official business, and reim- 
bursement for such fees generally was not authorized. 34 Comp. Gen. 
139; B-126978, May 17, 1956. In decision of February 26, 1952, 31 
Comp. Gen. 424, it was held that mileage for travel by a privately 
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owned automobile from a civilian employee’s residence to a public 
carrier terminal and return, plus a parking fee at the terminal, could 
be considered as proper travel expense items for reimbursement where 
the amount claimed is less than the usual allowable taxicab fare in 
such cases. 

By decisions of August 26, 1959, 39 Comp. Gen. 131, and June 7, 
1960, 39 Comp. Gen. 814, we modified our decision of May 17, 1956, 
B-126978, by concluding that the Joint Travel Regulations could be 
amended to authorize reimbursement for parking fees plus mileage 
for one round-trip from home or place of duty to a carrier terminal in 
the limited area of travel involved in 31 Comp. Gen. 424 if the total 
expense does not exceed taxi fare. We reached our conclusions in 
those decisions in the light of the legislative history of section 2(m) 
of the 1954 act even though such expenses are reimbursable under the 
provisions of section 303(a) of the Career Compensation Act of 1949, 
37 U.S.C. 253(a). 39 Comp. Gen. 464. In 39 Comp. Gen. 814 we 
referred to Senate Report No. 1941, on H.R 8753, 83d Congress, 2d 
Session (which became the act of September 1, 1954), in which, on 
page 8, the Senate Committee on Government Operations, referring 
to section 2(m), stated that “It is the purpose of this subsection to 
allow payment to members of the uniformed services for those travel- 
ing expenses on the same basis as permitted for civilian employees.” 

Section 2(m) of the act of September 1, 1954, 68 Stat. 1129, 40 
U.S.C. 491(m), provides as follows: 

Members of the uniformed services (as defiued in the Career Compensation 
Act of 1949, as amended) may be directed by appropriate regulation of the head 
of the executive agency in which they are serving to secure transportation 
necessary in conducting official Government business within the limits of their 
duty stations. Expenses so incurred by such members for train, bus, streetcar, 
taxicab, ferry, bridge, and similar fares and tolls, or for use of privately owned 
vehicles at a fixed rate per mile, shall be defrayed by the agency in which they 
are serving, or the personnel so directed shall be reimbursed for such expenses. 

While it was stated to be the legislative intent to allow payment of 
traveling expenses to members of the uniformed services under section 
2(m) on the same basis as civilian employees are paid, such purpose 
was not accomplished by any assimilating provisions. Instead, there 
were enumerated in section 2(m) substantially the same items for pay- 
ment that were then mentioned in section 4 of the Travel Expense Act 
of 1949. 

Since section 2(m) of the 1954 act specifically mentions the various 
items of expense which may be reimbursed and does not include park- 
ing fees, it must be concluded that there is no legal basis for payment 
of parking fees as such to military personnel under that section in the 
absence of an amendment similar to that made by section 4 of Public 
Law 87-139 for civilian employees. 

Accordingly, the question is answered in the negative. 
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[ B-147868 J 


Compensation—Overtime—Training Courses—Work and Train- 
ing 

Air traffic trainees who during an 8-week, 40 hour a week, training course volun- 
teer to participate on Saturdays in a series of medical tests to determine stresses 
and strains upon air traffic controllers, which tests are entirely unrelated to the 
training assignment and constitute official work, may have the 40-hour training 
period regarded as “hours of work” so as to be entitled to overtime compensation 
under section 201 of the Fedefal Employees Pay Act of 1945 for the work per- 
formed on Saturdays and the restriction in section 10 of the Government Employ- 
ees Training Act, 5 U.S.C. 2309, against payment of overtime for training is 
not construed as precluding payment of overtime compensation for work in 
addition to the 40 hours of training performed in any workweek. 


To the Administrator, Federal Aviation Agency, January 23, 1962: 


On December 29, 1961, you requested our decision concerning the 
compensation allowable to volunteers participating in a series of 
medical tests designed to determine the stresses and strains upon air 
traffic controllers. The volunteers are air traffic controller trainees 
of your Agency, who are taking the 8-week basic certification course 
in air traffic control work. No remuneration has been paid to the 
volunteers participating in such tests. 

You say that because the tests take approximately one-half day and 
are conducted on Saturday, a day not included within the training 
week of the volunteers, the Civil Aeromedical Research Institute 
(CARI) of your Agency has run out of volunteers and that the con- 
tinuation of the testing of trainees is necessary to prevent an adverse 
effect upon the over-all program of the Institute. Further, you say 
that your problem “deals with the situation in which the employee has 
engaged in a 40-hour week of training and thereafter is requested to 
participate in activities which have nothing to do with training which, 
if he were not a trainee, would entitle him to overtime compensation.” 

Against this background you present the following specific 
questions: 

1. May employees be compensated for employment of a non-training nature, 
if they have previously spent: 40 hours within the week in training status? 

2. If the answer to (1) is in the affirmative, are the employees entitled to time 
and a half for overtime or must they be paid at a regular rate of compensation? 

The questions thus presented are said to arise in the application of 
section 10 of the Government Employees Training Act, 5 U.S.C. 2309, 
reading as follows: 

The head of each department in accordance with regulations issued by the 
Commission under authority of Section 2305(a)(8) of this Title is authorized, 
from funds appropriated or otherwise available to such department, (1) to pay 
all or any part of the salary, pay, or compensation (ezcluding overtime, holiday, 
and night differential pay) of each employee of such department who is selected 


and assigned for training by, in, or through Government facilities or non- 
Government facilities under authority of this chapter, for each period of such 


training of such employee * * * [Ttalics supplied. ] 
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It reasonably appears from the information contained in your letter 
that participation in the tests involved is entirely unrelated to the 
training assignment of the trainees and, in fact, constitutes official 
work of your agency for which compensation would be payable. 
Question 1 therefore is answered in the affirmative. 

The course you describe in your letter is an intra-agency course. 
We understand, however, that the trainees perform no actual work of 
the agency while participating in such course. On the other hand, 
the employees are assigned to the training course by agency officials 
and remain under the supervision and control of agency officials dur- 
ing the period of such training. Hours of training received under 
such circumstances reasonably may be viewed as being “hours of work” 
for purposes of determining when an employee completes a basic 
workweek of 40 hours so as to become eligible under section 201 of the 
Federal Employees Pay Act of 1945, as amended, 5 U.S.C. 911, for 
overtime compensation for actual work—as distinguished from train- 
ing—performed in addition to the 40 hours of training. We view the 
restriction on the payment of overtime compensation appearing in 
section 10 of the Government Employees Training Act (5 U.S.C. 2309) 
as precluding only the payment of overtime compensation for training 
and not as precluding the payment of overtime compensation for 
official work performed in addition to 40 hours of intra-service train- 
ing performed in any workweek. 

Therefore, overtime compensation is allowable in accordance with 
applicable law for the Saturday work. Your second question is 
answered accordingly. 


[ B-147276 J 


Compensation—Double—Holding Two Offices—Civilian Position 
and Active Military Status 


Although the dual office prohibition in the act of July 31, 1894, 5 U.S.C. 62, does 
not preclude a civilian employee from simultaneously holding a commission in 
the Public Health Service Reserve in an inactive status, when the employee 
is on active duty as a Public Health Service Reserve officer he is holding an office 
with compensation attached within the meaning of the 1894 act and, therefore, 
the act prevents the person from legally holding his civilian position (even 
though in a leave without pay status) while on active duty as a commissioned 
officer in the Public Health Service Reserve. 


Appointments—Termination—Civilians on Military Duty 


Since the Reserve Corps of the Public Health Service is not a component of the 
Armed Forces, a commissioned Public Health Service Reserve officer who is 
also a civilian employee is not entitled’ to leave of absence for military duty 
or to the dual office exemption provided for members of reserve components and 
National Guardsmen by section 29 of the act of August 10, 1956, 5 U.S.C. 30r; 
therefore, when the employee serves on active duty with pay as a commissioned 
officer in the Reserve Corps of the Public Health Service he vacates his civilian 
position and upon return to. an inactive Reserve status he must be reappointed 
to the civilian position, there being no authority to retain him in the civilian 
positon in a leave without pay status, or to permit him to waive compensation 
of the civilian position. 
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Compensation—Double—Holding Two Offices—Civilian Position 
and Active Military Status 


The term “other duty” in section 501(b) of the Career Compensation Act of 
1949, as amended, 37 U.S.C. 301(b), authorizing additional training or other 
duty, without pay, for members of reserve components of the Armed Forces, 
including the Reserve Corps of the Public Health Service, is interpreted as 
including “active duty”; therefore, an employee who serves on active duty as a 
commissioned officer in the Reserve Corps of the Public Health Service, without 
pay, does not hold another office to which compensation is attached within the 
meaning of the dual office prohibition in the act of July 31, 1894, 5 U.S.C. 62, 
and is not in receipt of more than one salary within the double compensation 
restriction in the act of May 10, 1916, 5 U.S.C. 58. 


Details—Propriety 


The detail of a civilian employee to the Public Health Service for a brief 
period (2 weeks), either on a reimbursable or nonreimbursable basis, for such 
duties as the Public Health Service may specify would not be legally objection- 
able so long as the employee performs the duties on the same basis that duties 
would ordinarily be performed by any civilian employee detailed from one de- 
partment or agency to another under section 601 of the Economy Act of June 30, 
1932, 31 U.S.C. 686; however, if the employee were to be “detailed” to the Public 
Health Service to perform duties in his status as a commissioned officer of the 
Reserve Corps of the Public Health Service, he would be regarded as a Reserve 
officer in an active duty status and could not be considered to be on detail from 
his civilian position. 


To the Secretary of Commerce, January 29, 1962: 


On September 25, 1961, your Acting Executive Assistant requested 
our decision on questions concerning an employee of your Department, 
a GS-14 Industrial Specialist also qualified as a sanitary engineer. 
The questions arise from the fact that the employee also holds an ap- 
pointment as a commissioned officer in the Reserve Corps, U.S. Public 
Health Service. The employee has been notified that the Public 
Health Service is preparing to activate a large number of commis- 
sioned Reserve officers for temporary duty in connection with a hurri- 
cane. He has been asked to inform the Public Health Service of his 
availability for about 2 weeks of active duty. 

The questions presented are: 


1. Would the employee’s receipt of compensation from the Public Health Serv- 
ice for his services on active duty, while he is on leave without pay from this 
Department, be prohibited by the Act of July 31, 1894, as amended (5 U.S.C. 62), 
relating to dual employment; by the Act of May 10, 1916, as amended (5 U:S.C. 
58-59), relating to dual compensation ; or by other provisions of law? 

2. Is there proper legal authority under the Annual and Sick Leave Act of 
1951, as amended (5 U.S.C. 2061), or under other provisions of law, to permit 
the employee to be absént from his duties in this Department, without charge 
to annual leave or leave without pay, for the purpose of serving on active duty 
as a commissioned officer in the Reserve Corps of the Public Health Service? 

3. Would the employee’s receipt of compensation from this Department during 
a period of annual leave be precluded by either of the above-mentioned laws of 
1894 and 1916 while he is serving in a non-pay status on active duty as a com- 
missioned officer in the Reserve Corps of the Public Health Service? 

4. Is there any legal objection to this Department’s detailing the employee to 
the Public Health Service, either on a reimbursable or non-reimbursable basis, 
for such duties as the Public Health Service may specify, either as a commis- 
sioned officer of the Public Health Service or otherwise, provided ‘he receives no 
compensation directly from the Public Health Service for his services? 
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Section 203 of the Public Health Service Act of 1944, 58 Stat. 683, 
as amended, 42 U.S.C. 204, provides that : 

There shall be in the Service a commissioned Regular Corps and, for the pur- 
pose of securing a reserve for duty in the Service in time of national emergency, 
a Reserve Corps. All commissioned officers shall be citizens and shall be ap- 
pointed without regard to the civil-service laws and compensated without regard 
to the Classification Act of 1949, as amended. Commissioned officers of the 
Reserve Corps shall be appointed by the President and commissioned officers of 
the Regular Corps shall be appointed by him by and with the advice and con- 
sent of the Senate. Commissioned officers of the Reserve Corps shall at all times 
be subject to call to active duty by the Surgeon General, including active duty for 
the purpose of training and active duty for the purpose of determining their 
fitness for appointment in the Regular Corps. 


The act of July 31, 1894, 28 Stat. 205, as amended, 5 U.S.C. 62, 
provides in pertinent part that: 

No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be ap- 
pointed to or hold any other office to which compensation is attached unless spe- 
cially authorized thereto by law; but this shall not apply to retired officers of the 
Army, Navy, Air Force, Marine Corps, or Coast Guard whenever they may be 
elected to public office or whenever the President shall appoint them to office by 
and with the advice and consent of the Senate. * * * 

The employee holds two offices, namely, one as an industrial special- 
ist and the other as a commissioned officer in the Public Health Serv- 
ice Reserve. An inactive Public Health Service Reserve officer does 
not receive compensation. Consequently, the act of July 31, 1894, 
does not preclude his holding the two offices simultaneously while in 
an inactive status as a Reserve officer. However, if compensation 
attaches to the office of a Reserve officer when he is on active duty, then 
the Public Health Service Reserve officer must be viewed as holding an 
office with compensation attached within the meaning of the 1894 act. 
See 25 Comp. Dec. 762. Therefore, in that situation, the act of July 
31, 1894, would preclude the employee from legally holding his office as 
industrial specialist (even though in a leave without pay status) while 
on active duty with pay as a commissioned officer in the Public Health 
Service Reserve. Cf. 1 Comp. Gen. 65. 

The term “Reserve” is defined in 10 U.S.C. 101(34) as meaning an 
office held as a Reserve of an Armed Force. The Reserve Corps of the 
Public Health Service is not a component of the Armed Forces. (See 
10 U.S.C. 261 for the composition of the reserve components of the 
Armed Forces.) Therefore, a commissioned Public Health Service 
Reserve officer does not come within section 29 of the act of August 10, 
1956, as amended, 5 U.S.C. 30r, which provides leaves of absence and 
certain exemptions from the 1894 act for Reserves and National 
Guardsmen when on active duty or engaged in field or coast defense 
training; neither do we find any authority under the Annual and Sick 
Leave Act of 1951, 5 U.S.C. 2061, or other provisions of law which 
would permit the employee to retain his civilian office in your Depart- 
ment and be absent from his duties with or without charge to annual 
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leave or leave without pay for the purpose of serving on active duty 
with compensation as a Public Health Service Reserve officer. More- 
over, when compensation for an office or position is fixed by or pursuant 
to law, there can be no valid waiver of the compensation fixed for the 
office or position in the absence of specific statutory authority for 
waiver or payment of less than that specifically provided. 26 Comp. 
Gen. 956. 

Therefore, regarding the first two questions, if the employee served 
on active duty with pay, he would be regarded as having vacated his 
office as an industrial specialist in your Department. 19 Comp. Gen. 
751—last paragraph beginning at foot of page 755. It then would be 
necessary for the employee to be reappointed as an industrial specialist 
in order to resume his employment with your Department upon 
returning to an inactive Reserve status. 

Concerning question 3, section 501(b) of the act of October 12, 1949, 
63 Stat. 826, as amended, 37 U.S.C. 301(b) (Supp. ITI, 1961), provides 
as follows: 

(b) Members of the National Guard, Air National Guard, National Guard of 
the United States, the Air National Guard of the United States, Army Reserve, 
Naval Reserve, Air Force Reserve, Marine Corps Reserve, Coast Guard Reserve, 
and the Reserve Corps of the Public Health Service, may be given additional 
training or other duty as provided for by law, without pay, as may be authorized 
by the Secretary concerned, with their consent, and when such authorized train- 
ing or other duty without pay is performed they may, in the discretion of the 
Secretary concerned, be authorized the travel and transportation allowances 
prescribed in section 253(a) of this title for travel performed to and from such 
duty, and, during the performance of such duty, be furnished with subsistence 
and quarters in kind or commutation thereof at a rate to be fixed from time to 
time by the Secretary concerned. * * * 

The regulations of the Public Health Service issued under authority 
of the above act, 42 CFR 21.452, are as follows: 

Commissioned officers of the Reserve Corps not on active duty may, when au- 
thorized by the Surgeon General, with their consent, perform without pay in- 
active duty for training or such other duty as may be prescribed by the Surgeon 
General. 

While our decisions have not construed the term “other duty” 
appearing in section 501(b) quoted above, as extending to active duty, 
we understand it has been the practice of the Public Health Service to 
order Reserve commissioned personnel of the Public Health Service 
to active duty without pay with their consent. In view thereof, and 
as the term “other duty” is susceptible of the interpretation as includ- 
ing “active duty” we will regard the active duty service of Reserve 
officers of the Public Health Service under such circumstances as in 
a without pay status authorized by law. It follows that a Public 
Health Service Reserve officer performing active duty without pay is 
not to be viewed as holding any other office to which compensation 
is attached within the meaning of the act of July 31, 1894. Moreover, 
the act of May 10, 1916, as amended, 5 U.S.C. 58, would not be 
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applicable because the Reserve officer would not receive more than one 
salary during the period of active duty. Question 3 is answered in 
the negative. 

Section 601 of the Economy Act of June 30, 1932, 47 Stat. 417, as 
amended, 31 U.S.C. 686, authorizes the detail of an employee by one 
department or agency to another. During the period an employee is 
on loan or assignment from one Federal agency to another on a re- 
imbursable basis under the provisions of section 601, he remains an 
employee of the first or lending agency. 24 Comp. Gen. 420. The 
same is true, of course, when the loan or assignment is on a nonreim- 
bursable basis. If, however, the employee were to be “detailed” to 
the Public Health Service to perform duties in his status as a Reserve 
officer of the Public Health Service he would be regarded as a Reserve 
officer in an active duty status and could not be considered to be on de- 
tail as an employee of your Department. 

Therefore, in answer to question four, there is no legal objection 
to your Department’s detailing the employee to the Public Health 
Service for the brief period contemplated, either on a reimbursable 
or nonreimbursable basis, for such duties as the Public Health Service 
may specify so long as he performs such duties on the same basis that 
duties would ordinarily be performed by any civilian employee de- 
tailed from one department or agency to another. 


[ B-147878 } 


Travel Expenses—Interviews, Qualification Determinations, Ete.— 
Employment Agency Recruitment Duty 

Preemployment interview expenses incurred by agencies which have recruitment 
and selection duties imposed upon them in connection with filling scientific and 
professional positions pursuant to the act of August 1, 1947, 5 U.S.C. 1161-1163, 
and 10 U.S.C. 1581, are properly payable and the fact that the positions are under 
the competitive service or in the classified service does not affect the authority 
of agencies with recruitment and selection duties to pay preemployment inter- 
view expenses, including travel expenses of applicants, provided that payment is 
made on an actual expense basis. 


To the Chairman, United States Civil Service Commission, Janu- 
ary 29, 1962: 

On January 3, 1962, you requested our decision whether certain 
agencies may pay preemployment interview expenses (presumably in- 
cluding travel expenses) incurred in connection with the filling of 
positions under the act of August 1, 1947, Public Law 313, 80th Cong., 
61 Stat. 715, as amended (5 U.S.C. 1161-1163), and 10 U.S.C. 1581. 

Public Law 313, as amended through October 4, 1961, by sections 
202 and 203 of Public Law 87-367, 75 Stat. 789, 790, 5 U.S.C. 1161- 
1163, and 10 U.S.C. 1581, respectively, authorized the Secretaries of 
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the Interior, Agriculture, Health, Education, and Welfare, Commerce, 
and Defense, respectively, to establish limited numbers of scientific 
and professional positions requiring the services of specially qualified 
personnel, and to fix the compensation of such positions, within a spec- 
ified range, with the approval of the Civil Service Commission. Sec- 
tion 2(a) of Public Law 313, 5 U.S.C. 1162, as restated in said section 
202 in relation to the affected departments other than the Department 
of Defense, provides as follows: 

Positions created pursuant to this Act shall be included in the competitive civil 
service of the United States, but appointments to such positions shall be made 
without competitive examination upon approval of the proposed appointee’s quali- 
fications by the United States Civil Service Commission or such officers and 
agents as the Commission may designate for this purpose. 

Similar provisions affecting the Department of Defense are carried 
at 10 U.S.C. 1581(c). 

You say that the effect of the foregoing statutory provisions is that 
the agency does the recruiting for the positions, and when it has se- 
lected a prospective appointee, it presents the job description, proposed 
salary, and the name and qualifications of the proposed appointee to 
the Commission for approval. 

The rules concerning payment of recruitment and preemployment 
interview expenses were stated in our decision of October 19, 1960 
(B-144174), published at 40 Comp. Gen. 221, as follows (quoting from 
page 222): 

The general rule is that a Government agency may not pay or reimburse an 
individual for the expenses incurred in traveling to a place of interview for the 
purpose of determining his qualifications for appointment to a position subject 
to the civil service laws and regulations, since the function of ascertaining the 
qualifications of prospective employees in such positions is a matter within the 
jurisdiction of the Civil Service Commission. 31 Comp. Gen. 175. On the other 
hand, we have held that if the position is excepted from the civil service laws 
and regulations, the expenses of travel incurred in connection with a preemploy- 
ment interview. may be paid by the employing agency. 31 Comp. Gen. 480; 
38 id. 483. 

That decision involved an excepted position allocated to grade 
GS-16, requiring the Commission’s approval of the qualifications of 
the proposed appointee as provided by section 505 of the Classification 
Act of 1949, as amended, 5 U.S.C. 1105(i). We held that since the 
duty of selecting and proposing an appointee had been imposed upon 
the employing agency, the expenses, including traveling expenses of 
applicants, determined by the agency to be necessary for the fulfill- 
ment of that duty properly are chargeable to funds available for the 
agency’s administrative expenses; and that the legal requirement that 
the Commission approve the qualifications of the proposed appointee 
did not affect the authority to incur necessary expenses in connection 
with selection process. 

Unlike the case involved in the decision just discussed, the laws 
concerning the positions here in question require that these positions 
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be included in the competitive civil service or, as provided in the case 
of the Department of Defense positions, in the “classified” civil service. 
However, the provisions of law here involved clearly impose the duties 
of recruitment and selection upon the employing agency, substantially 
the same as the situation covered in our decision quoted above. Con- 
sequently, in line with that decision, the question presented is answered 
in the affirmative, subject to the qualifications stated in the last para- 
graph of the decision, at page 222 of the published report, concerning 
the basis for payment of subsistence expenses. 


[ B-145598 J 


Contracts—Negotiation—Propriety 


A determination to negotiate a construction contract for the renovation of a 
building with a contractor who was performing other work at the same location 
based on the conclusions that the plans and specifications did not show all 
unknown conditions, that other bidders without special knowledge of the site 
might include factors to protect themselves from uncertain conditions, thereby 
increasing the costs, or might fail to include contingency factors resulting in 
delays or inferior work, and that the particular contractor offered the greatest 
assurance that the work would meet the technical and time requirements is a 
determination based on conclusions which do not justify either the failure to 
obtain competitive bids or the negotiation of the contract under the advertising 
exception in 10 U.S.C. 2304(a) (10) for procurements when it is impracticable 
to obtain competition. 


To the Secretary of the Navy, January 31, 1962: 


Under date of August 10, 1961, we forwarded a copy of a letter 
dated July 27, 1961, from the Honorable Hubert H. Humphrey, which 
questioned the action of your Department in negotiating with Balti- 
more Contractors, Incorporated, on a noncompetitive basis for certain 
rehabilitation work on Bancroft Hall, U.S. Naval Academy, at a cost 
of $5,950,000. In view thereof we requested a complete report in the 
matter, including a copy of the contract in question, a detailed state- 
ment of any justification for failure to obtain competition, copies of 
documents pertinent to such justification, and a description of any 
similar work at the Naval Academy which it was then planned to 
award on a noncompetitive basis. Under date of September 15, 1961, 
and by way of reply to our request, the Assistant Secretary, Installa- 
tions and Logistics, forwarded a copy of Change P to Contract. No. 
NBy-13499 with Baltimore Contractors, together with a copy of a 
letter from the Assistant Secretary dated May 10, 1961, to the Chair- 
man, House Armed Services Committee, setting out certain justifi- 
cations for awarding a negotiated contract in lieu of requesting 
competitive bids by formal advertising. 

Our review of these documents, plus our review of various other 
records of your department relative to this procurement, indicates 
that Change P to contract No. NBy-13499 was negotiated under the 
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provisions of 10 U.S.C. 2304(a) (10), which authorize negotiation in 
lieu of formal advertising if “the purchase or contract is for property 
or services for which it is impracticable to obtain competition.” The 
Determination and Findings, which are required by Armed Services 
Procurement Regulations, paragraph 3-210 in support of negotiation 
under this authority, read as follows: 

Upon the basis of the facts recited below, it is determined that the proposed 
contract may be negotiated without formal advertising pursuant to 10 U.S.C. 


2304(a) (10). 
FACTS 


The instant work covers the rehabilitation of Wings 4 and 6 of Bancroft Hall, 
U.S. Naval Academy, Annapolis, Maryland which encompasses the removal and 
replacement of obsolete structural, electrical, and plumbing and mechanical 
features within precise time limits to avoid any interruption of the academic 
schedule of the Naval Academy which cannot be tolerated. Competition is 
impracticable in the instant case and therefore the subject work is being added 
by change order to this contract, NBy-13499, under which the contractor is con- 
structing additional wings to Bancroft Hall (Wings 7 and 8) which are contig- 
uous to the instant work. 

The phrase “precise time limits” used above apparently refers to 
the schedule worked out by Academy officials for the complete reha- 
bilitation of Bancroft Hall, and the relocation of living quarters of 
the midshipmen in consonance with the progress of rehabilitation 
work. Essentially, the relocation planning is based on moving the 
midshipmen quartered in the first wing to be rehabilitated to one of 
the newly constructed wings. Then, when the work has progressed to 
the point where the rehabilitated wing could be occupied, the mid- 
shipmen quartered in the second wing to be rehabilitated are to be 
moved to the newly rehabilitated wing. A similar series of moves is 
contemplated for each increment until all six of the existing wings 
are rehabilitated. Each move will involve about one-sixth of the 
midshipmen or approximately 500-600 men. All of the moves have 
been planned to minimize interruptions to the normal routine of 
the academic periods by having the midshipmen move into their 
relocated quarters upon return from their absence from the Academy 
for summer cruises and holidays. 

As indicated by the foregoing, and as summarized in the Assistant 
Secretary’s letter of May 10, 1961, the determination to negotiate this 
procurement and to limit such negotiation to Baltimore Contractors 
was based upon four factors. First, a belief that the plans and speci- 
fications were “fairly complete,” but that such plans and specifications 
did not fully delineate all areas or obviate all uncertainties and that 
it was impossible to do so. Second, concern that a satisfactory bid 
could not be obtained by formal] advertising because a responsible 
contractor without special knowledge of the site might include in his 
bid sufficient and significant contingency factors to protect himself 
against hidden or buried conditions, thus increasing the cost to the 
Government. Third, concern that the low bidder under formal 
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advertising procedures, through lack of special knowledge of the site, 
might not include such contingency factors in his bid price, might find 
himself operating at a loss, and might, therefore, resort to economies 
throughout the remainder of the job which could result in delay and 
inferior workmanship. Fourth, a belief that an award to Baltimore 
Contractors, because of their availability on the site and their famil- 
iarity with Bancroft Hall and the operations of the Naval Academy, 
offered the greatest -assurance that the technical and scheduling 
requirements of the project would be met. 

With respect to whether the plans and specifications were sufficiently 
complete to be used in the solicitation of competitive bids, our review 
indicates they were prepared by the George M. Ewing Company under 
architect-engineer contract No. NBy-27745. Under the provisions of 
this contract the contractor was required to prepare plans and speci- 
fications “as may be required for the renovation of Bancroft Hall by 
a competitive bidding type of construction contract.” We have found 
no evidence of a formal finding by your Department that the contractor 
has failed to fulfill its obligation under this contract. Conversely, the 
specifications were originally included in an Invitation for Bids which 
provided for bid opening on March 29, 1961, and it was the opinion 
of the architect-engineer, as indicated by its “Agenda for Meeting 
Scheduled for May 8, 1961, in Connection with Cost Estimate for 
First Increment,” that a contract could be let on the basis of competi- 
tive bidding. 

The advisability of submitting the plans and specifications to com- 
petitive bidding, and awarding a contract to the low responsible 
bidder, appears to have been first questioned on March 7, 1961, by the 
Officer in Charge of Construction, Chesapeake, in a memorandum to 
the Chief, Bureau of Yards and Docks, which stated, in pertinent 
part, as follows: 

2. It must be recognized that the work to be accomplished is not an ordinary 
rehabilitation project but instead embodies many unusual and unique features 
requiring special demands upon a contractor to time or phase his work in re- 
moving and replacing obsolete and outmoded structural, electrical, plumbing and 
mechanical features within precise time limits to meet three separate completion 
dates. The present plans and specifications are definitive to the extent feasible. 
However, all factors considered, the detailed plans and specifications cannot 
effectively state the many unknown, hidden, or buried construction features 
presently embodied in the existing structures to be rehabilitated. These struc- 
tures have been modified over the years through multiple physical changes ac- 
complished through Civil Service forces and contract. Such structural changes 
and alterations have resulted in many varied features of construction existing 
behind the present walls. 

8. It is imperative that a contractor who can satisfactorily perform the instant 
work must have a proven efficiency for similar rehabilitation work together with 
a pace of operation that will provide a completely rehabilitated structure within 
the precise time limits prescribed. The academic schedule for the Naval 
Academy cannot be interrupted, changed or otherwise varied without detri- 
mental effects and extensive costs being incurred by the Government. 

4. To place the instant work on the market for unrestricted competitive 


bidding is not consistent, all factors considered, with the best interests of the 
Navy and the eventual overall costs to the Government. While it is recognized 
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that the lowest starting price would probably be shown, nevertheless there is 
no assurance that a real understanding of the work, the speed of accomplish- 
ment and the essential continuity necessary to effectively complete the work 
within the limits prescribed would be achieved. 

5. It is believed that the only feasible procedure is to select a specially qualified 
contractor by one of the following methods : 

a. Interview a limited number of especially qualified firms and make a selection 
on the basis of the firm best qualified at the time to perform this work, taking 
into consideration familiarity with this type of work and performance of the 
particular firm. After such selection, then issue a letter contract authorizing 
the contractor to proceed and thereafter negotiating a firm lump sum price as 
soon as feasible. 

b. Negotiate a change order with the firm presently constructing wings 7 and 
8 of Bancroft Hall under contract NBy-13499. 


These recommendations appear to have been adopted in part in a 
memorandum dated March 10, 1961, from the Chief, Bureau of Yards 
and Docks, to the Assistant Secretary, Installations and Logistics, 
which reads as follows: 


8. However, after long and careful study and consultation, I have been forced 
to conclude that it would not be in the best interests of the Navy to advertise and 
bid this project. The plans and specifications are fairly complete, but the nature 
of large scale rehabilitation work is such that it is impossible to delineate 
the areas and define the quantities with the same finality as can be achieved 
on other types of construction projects. This situation is compounded in a 
structure as old as Bancroft Hall which has undergone multiple changes and 
alterations over the years. Responsible contractors will necessarily include in 
their bids sizeable contingency factors to protect them against unknown, hidden 
or buried conditions which will require extensive and costly treatment when 
uncovered. 

4. Of equal concern, is the fact that the extremely tight construction schedule 
for this project cannot be met except by a contractor who has solid experience 
in this type of work, proven knowhow and an organization familiar with the 
particular site and its requirements. Competitive bidding with such safeguards 
as are permissible might yield a generally competent and financially responsible 
firm, but there is no reason to believe that it would afford the exceptional qualifi- 
cations required in the instant case. This is a risk which the Navy cannot 
afford because an interruption to the academic schedule of the Naval Academy 
would be well-nigh disastrous. The logical solution is to select that firm which 
is from all viewpoints most certain to meet these manifold requirements. 

5. Baltimore Contractors, Inc. is now completing a sizeable project for the 
construction of additional wings on Bancroft Hall. It is a large and experienced 
organization which has acquired an intimate knowledge of the subject premises 
during its 23 months on the construction job. Being presently mobilized on the 
site with men and equipment, it could begin work immediately and save the 6 to 
8 weeks which would be required for advertising a competitive bid project. 

6. My Officer in Charge of Construction for the Chesapeake Area advises me 
that this firm has been reasonable and cooperative in the pricing of change 
orders under their present contract and I am confident that we could negotiate a 
fair and equitable price with them for this new work. 

7. I have therefore concluded that it would be in the best interests of the 
Government to dispense with competitive bidding and to award the subject work 
to Baltimore Contractors, Inc. as a change order to their present contract. It is 
my understanding that you concur in this position, and I shall proceed on that 
understanding forthwith unless I am advised to the contrary. 


From the foregoing it would appear that the award of the rehabili- 
tation work on wings 4 and 6 to Baltimore Contractors presents two 
primary questions. First, whether the facts and circumstances were 
such as to require competitive bidding under formal advertising. 
Second, if forma] advertising was not required, whether it was proper 
to negotiate with Baltimore Contractors on a noncompetitive basis. 
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As indicated above, the plans and specifications prepared by the 
George M. Ewing Company appear to have been accepted by your 
Department as definitive and complete to the extent practicable under 
the circumstances. There is no requirement that competitive bidding 
be based upon plans and specifications which state the work require- 
ments in such detail as to eliminate all possibility that the successful 
bidder will encounter conditions or be required to perform work other 
than that specified in detail in the plans and specifications. Such 
perfection, while desirable, is manifestly impracticable in some adver- 
tised procurements, and the plans and specifications for construction 
or rehabilitation contracts, which normally may be expected to involve 
subsurface work or hidden conditions, are particularly susceptible to 
defects of this nature. Whether provision is made in an advertised 
invitation and resulting contract for the cost of additional work re- 
sulting from unknown conditions to be borne by the Government by 
change order to the contract, or whether bids are solicited and con- 
tracts awarded on a basis which will require the bidder to perform 
all work at the bid price regardless of the conditions encountered, is 
within the discretion of the contracting agency. However, where the 
plans and specifications are sufficiently complete to permit bidding on 
an equal competitive basis, a possibility that hidden or unknown con- 
ditions may exist and prove such plans and specifications to be incom- 
plete does not in itself justify a failure to obtain for the Government 
the benefits of full and free competition by submitting such plans and 
specifications to competitive bidding. 

Where competitive bids are solicited under conditions by which the 
contracting agency either expressly or impliedly warrants the com- 
pleteness and accuracy of the plans and specifications, or provides for 
adjustment in the contract price for additional work resulting from 
changed or unknown conditions, and thus assumes liability to pay an 
amount over and above the bid and contract price for any work not 
specified in or contemplated by the plans and specifications, the prob- 
lem of inflated bid prices resulting from the addition of amounts 
to cover contingencies, as well as the possibility of inadequate bid 
prices resulting from failure to include amounts to cover contingencies, 
would appear to be, for all practical purposes, nonexistent. In this 
connection we note that section 3.1 of the specifications applicable to 
Change P, under which Baltimore Contractors will perform the work, 
specifically provides for adjustment in the contract price if elevations 
or obstructions encountered in the earthwork differ materially from 
those shown on the plans. Further, the standard provisions of Stand- 
ard Form 23A and NAVDOCKS 113 relative to Changed Conditions 
and Omissions and Misdescriptions in the specifications and drawings, 
which apply to the construction of new wings 7 and 8, are also made 
applicable to Change P. 
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In the absence of either a warranty as to the accuracy and com- 
pleteness of the plans and specifications or express provision for ad- 
justment in the contract price for additional work resulting from 
changed or unknown conditions, the possibility of receiving both in- 
flated and inadequate bid prices is always present. However, we are 
aware of no sound basis upon which it may be contended that the pos- 
sibility of receiving some bid prices containing contingency allow- 
ances which may later prove to be excessive, and other bid prices 
containing contingency allowances which may later prove to be inade- 
quate, constitutes a justification for failing to submit the procurement 
to competitive bidding. In the event all bids are considered excessive 
they may, of course, be rejected, in which event specific and adequate 
authority exists under 10 U.S.C. 2304(a)(15) to negotiate a fair 
price to the Government. Conversely, in the event a bid is received 
from a responsible bidder in an amount which the contracting agency 
considers improvident, it would appear to be incumbent upon the con- 
tracting agency to verify the bid price and, in the absence of such 
error as would justify its rejection, to accept such bid and to protect 
the interests of the Government by vigilent inspection and supervision 
of the work to assure that the quality of both materials and workman- 
ship is in accord with the contract requirements. 

There remains for consideration whether the belief of your Depart- 
ment that an award to Baltimore Contractors offered the best assur- 
ance that the technical and scheduling demands of the project would 
be met, constitutes a sufficient justification for failing to obtain com- 
petitive bids and for negotiating on a sole-source basis under 10 U.S.C. 
2304(a) (10). The bases for such belief appear to be fully set out in 
the portions of the memoranda quoted above. They include conclu- 
sions that Baltimore Contractors is a large experienced organization ; 
is financially capable and well qualified to perform the work, is mobil- 
ized at the site and able to immediately commence the work: have 
manifested a performance that is consistent with the needs of the 
project; have been cooperative and have demonstrated extensive abil- 
ity to meet schedules on the same general type of work; that the con- 
struction schedule could not be met except by a contractor who has 
solid experience in the type of work, proven knowhow, and an organi- 
zation familiar with the particular site and its requirements; and that 
there was no reason to believe that competitive bidding (with its re- 
quirement for award to the low responsible bidder) would afford the 
exceptional qualifications required in the instant case. It is our 
opinion that none of these conclusions, standing alone, justifies either 
the failure to obtain competitive bids or the determinations to nego- 
tiate under 10 U.S.C. 2304(a) (10). Collectively, they would appear 
to indicate a belief by your Department that Baltimore Contractors 
could properly be considered the most highly qualified contractor to 
perform the work in accordance with the plans, specifications, and 
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schedules; that the nature of the work was such as to justify an award 
to the most highly qualified contractor; and that the lack of assurance 
of an award to Baltimore Contractors under competitive bidding 
procedures justified negotiation with Baltimore Contractors only. 
Whether Baltimore Contractors is, in fact, the firm most highly 
qualified to perform the rehabilitation work on wings 4 and 6 would 
appear to be conjectural. In this connection, we note that paragraph 
1.44 of Section 1—Genera]l Clauses, of the plans and specifications as 
originally prepared for the solicitation of competitive bids and now 
incorporated into Change P to contract NBy-13499, reads as follows: 
1.44 ualifications of Bidders.—Each bidder shall submit with his bid written 
data demonstrating that such bidder has within the past 5 years satisfactorily 
completed major rehabilitation work in connection with a National Shrine or 
museum or similar historical, public structure, large hotel or hospital which in- 
cludes work involving renovation, restoration and preservation of such antique 
features; for example, the highly ornate granite exterior walls and appurte- 
nances of Bancroft Hall; in work involving replacement of highly complicated 
and involved utility systems and equipment. The data shall indicate, also, expe- 
rience with structural repair work on antique historical or public structures, 
hotels or hospitals demonstrating knowledge and capacity to perform work on 
outmoded structural systems comparable to the type of floor construction of Wing 
4, known as the “Columbian System of Fireproofing” and there shall also be 
included proof of previous management experience and work coordination capa- 
bilities involving rehabilitation of structures under a contract in the approxi- 
mate magnitude of three million dollars or to demonstrate capabilities of 
meeting the required completion schedules herein. Each bidder shall submit this 


data with his bid and failure to submit required data shall be cause for rejection 
of the bid. 


We find no evidence of a determination by your Department that 
Baltimore Contractors meets, or fails to meet, such qualifications. 
Neither does it appear to be beyond question that the experience of 
Baltimore Contractors during the past several years in constructing 
new wings 7 and 8 would provide any special knowledge of the old 
wings to be rehabilitated which would reveal potential hidden or 
buried conditions that might be encountered during the course of re- 
habilitation. While it is apparent that the construction of wings 7 
and 8 has given Baltimore Contractors knowledge of, and familiar- 
ity with, general working conditions and work requirements at the 
Academy, it would appear that such knowledge is shared by other con- 
tractors who have performed construction and rehabilitation work at 
the Academy during the past several years. The rule, that conclu- 
sions or opinions of contracting officers on the availability of qualified 
bidders or the bid prices which may be expected may not be accepted 
as controlling prior to the solicitation of bids, is well established and 
has been repeatedly invoked by this Office. See 16 Comp. Gen. 318; 
23 id. 395 ; 30 id. 34; 37 id. 524; 39 id. 566. 

However, even if it is assumed that Baltimore Contractors is the 
most highly qualified firm to perform the work, the question remains 
whether any authority exists to insure that it will be awarded a con- 
tract by denying other firms the opportunity to compete. In this con- 
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nection it would appear to be especially pertinent to note that H.R. 
1366, 80th Congress, which subsequently was enacted as the Armed 
Services Procurement Act of 1947, 10 U.S.C. 2301, et seq., originally 
included, as Section 1(xii), a request for authority to negotiate under 
the following circumstances: 

(xii) for supplies or services as to which the agency head determines that 


advertising and competitive bidding would not secure supplies or services of a 
quality shown to be necessary in the interest of the Government. 


As passed by the House of Representatives, H.R. 1366 included this 
authority, and the necessity and justification for its enactment by the 
Senate was presented to the Senate Committee on Armed Services by 
the Assistant Secretary of the Navy during hearings on June 24, 1947, 
with the following concluding statement : 

Where quality is a matter of critical—in many cases life-and-death—import- 
ance, discretion must reside in the services to select sources where experience, 
expertness, know-how, facilities and capacities are believed to assure products 
of the requisite quality. Where national security or the safety and health of 
personnel of the services are involved, any compromise of quality dictated by 
mandatory considerations of price would be indefensible. (See page 15, Hear- 
ings before the Committee on Armed Services, United States Senate, on H.R. 
1366, 80th Cong.) 

Notwithstanding the above, the Senate Armed Services Committee 
deleted this provision from the bill, and explained its action at page 
3, Senate Report No. 571, 80th Congress, as follows: 


-The bill was amended by deleting the authority to negotiate contracts for 
the purpose of securing a particular quality of materials. Your Committee is 
of the opinion that this section is open to considerable administrative abuse and 
would be extremely difficult to control. For this reason it has been eliminated. 


The rejection by the Congress of a request for specific authority to 
negotiate under stated circumstances must be construed as a prohibi- 
tion against negotiation based upon the existence of such circum- 
stances. It is our opinion that the circumstances relied upon by your 
Department in negotiating only with Baltimore Contractors are such 
as to place the procurement within the scope of this prohibition, and 
that the failure of your Department to submit this procurement to 
competitive bidding was improper. 

In view of the foregoing conclusion, whether circumstances were 
sufficient to justify negotiation on a noncompetitive basis becomes 
academic. However, even if it is assumed that it was impracticable to 
advertise, ASPR 1-300.1 directs that “all procurements, whether by 
formal advertising or by negotiation, shall be made on a competitive 
basis to the maximum practicable extent.” We see no basis, other than 
the fact that an award to Baltimore Contractors might not have been 
assured under competitive negotiation, for contending that it would 
have been impracticable to obtain competitive proposals and to negoti- 
ate a contract based upon such proposals. Additionally, our review 
indicates that fund limitations precluded a contract award for all work 
contemplated in the first increment. The specifications were therefore 
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modified to reduce the cost, and only a portion of the work so modified 
was included in Change P. The balance of the work so modified was 
deferred until additional funds were available. This work was then 
included in Change T, which was negotiated with Baltimore Contrac- 
tors on October 19, 1961, in an amout of $1,663,867. The cost of the 
modified work under Changes P and T, plus the estimated cost of the 
work which was not included in those changes, is in excess of $800,000 
above the architect-engineer’s estimated cost for the same work. It 
was noted that another estimate, which was secured by the Bureau of 
Yards and Docks from an independent estimating firm, differed by 
only about $30,000, when adjusted for overhead and profit, from the 
sum of Changes P and T and the estimated cost of the work excluded 
in those changes. While this estimate covered the work contemplated 
by the original plans and specifications as drawn by the architect- 
engineer, it was based upon prices to be obtained by negotiation, rather 
than upon prices to be obtained by competitive bidding as was the 
case in the architect-engineer’s estimate. Thus, there would appear 
to be reason to question whether the failure to obtain either competitive 
bids or competitive proposals adequately protected the interests of the 
Government from the viewpoint of price. Whether this is in fact the 
case may be difficult to establish in view of the apparent failure of 
your Department to specify that the Examination of Records Clause 
should be applicable to Changes P and T. Additionally, we under- 
stand that the original plans have now been amended to provide for 
four increments instead of three, and that the estimated cost of all 
work under the four increments has been increased to about 
$29,000,000. 

As indicated by the legislative history of the negotiation authority 
presently contained in 10 U.S.C. 2304(a) (10), it was the intent of 
Congress that this Office should not reverse “bona fide determinations 
of impracticability where any reasonable ground for such determina- 
tion exists.” See page 8, Senate Report No. 571, 80th Congress. While 
it is our opinion that no “reasonable ground” has been advanced for 
the failure to obtain competition in this procurement, it is apparent 
that the extent of performance by Baltimore Contractors renders any 
corrective action impracticable at this late date. However, since we 
are aware of no change in the circumstances with respect to the second 
and succeeding increments which could be considered sufficiently ma- 
terial to necessitate a conclusion at variance with our opinions on the 
first increment it is recommended that full consideration be given to 
awarding contracts for the second, third, and fourth increments on a 
competitive basis. In the event of failure to formally advertise such 
procurements, the circumstances relied upon to justify negotiation on 
either a competitive or noncompetitive basis should be fully docu- 
mented and copies of such documentation should immediately be 
forwarded to this Office. 
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Concessions—Repair, Etc., of Government Property 


Contracts for the operation of concessions in National parks which provide for 
the use of lands and Government-owned buildings by the concessioners, subject 
to the right of entry on the lands by the Government and reservation of the min- 
eral rights, are not license agreements but leases insofar as the concessioners 
have exclusive right to the use of the real property and a provision in such lease 
agreements requiring the concessioners to repair and maintain the Government- 
owned buildings must be construed as a part of the rental consideration and, 
therefore, in violation of section 321 of the Economy Act of 1932, 40 U|S.C. 303h, 
which prohibits the inclusion in leases of provisions for repair or improvement 
of Government buildings as a part of the consideration to be paid for the use of 
the property. 


To the Secretary of the Interior, February 1, 1962: 

Letter dated November 21, 1961, from the Administrative Assistant 
Secretary of the Interior requests a decision as to the authority of the 
Secretary of the Interior, through the Director, National Park Serv- 
ice, to enter into concession contracts which provide that “the conces- 
sioner shall provide all necessary maintenance and repairs of such 
government improvements.” 

The Administrative Assistant Secretary states that the necessity for 
a decision arises as a result of conflicting views between your Depart- 
ment and our Civil Accounting and Auditing Division as to whether 
the contract provision is contrary to section 321 of the Economy Act 
of June 30, 1932, as amended, 40 U.S.C. 303b. This section provides 
that: 


Except as otherwise specifically provided by law, the leasing of buildings and 
properties of the United States shall be for a money consideration only, and there 
shall not be included in the lease any provision for the alteration, repair, or im- 
provement of such buildings or properties as a part of the consideration for the 
rental to be paid for the use and occupation of the same. The moneys derived 
from such rentals shall be deposited and covered into the Treasury as miscellane- 
ous receipts. [Italics supplied.] 


Your Department is of the view that concession contracts entered 
into by the National Park Service are not “lease(s) of buildings and 
properties of the United States” within the meaning of that phrase as 
used in 40 U.S.C, 303b. The letter also refers to 16 U.S.C. 1 which 
provides: 


There is created in the Department of the Interior a service to be called the 
National Park Service, which shall be under the charge of a director. The Sec- 
retary of the Interior shall appoint the director, and there shall also be in said 
service such subordinate officers, clerks, and employees as may be appropriated 
for by Congress. The service thus established shall promote and regulate the use 
of the Federal areas known as national parks, monuments, and reservations 
hereinafter specified, except such as are under the jurisdiction of the Secretary 
of the Army, as provided by law, by such means and measures as conform to 
the fundamental purpose of the said parks, monuments, and reservations, which 
purpose is to conserve the scenery and the natural and historic objects and the 
wild life therein and to provide for the enjoyment of the same in such manner 
and by such means as will leave them unimpaired for the enjoyment of future 
generations. 
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The letter states that it is in fulfillment of this statutory responsibility 
that Government-owned buildings in the parks are not leased in the 
usual sense but are made available to concessioners uncer contracts 
which require them to provide certain visitor facilities and services. 
We are informed that the Congress recognized the special nature of 
the concession contract between the Government and the “grantees, 
permittees, or licensees” in the parks when it granted the Secretary 
of the Interior authority to enter into contracts with such conces- 
sioners “without advertising and without competitive bids” (16 U.S.C. 
3). The letter states that essentially the purpose of a concession con- 
tract is to furnish the best possible service to the public through a 
concessioner who must operate under the high standards required 
by your Department, frequently under very difficult circumstances. 

The letter continues: 

In entering into a concession contract with the National Park Service, the 
concessioner makes it possible for the Government to carry out the Government’s 
obligation to provide such facilities and services as may be necessary for the 
full enjoyment of the parks. The primary purpose in granting a lease, however, 
is to permit the use by the lessee of Government-owned facilities without a 
benefit, other than monetary, flowing to the Government. Under National Park 
Service contracts the concessioner occupies and uses Government-owned land 
and also buildings or equipment. In addition, the concessioner is authorized to 
operate a business in an area otherwise closed to commercial activity and the 
contract may include other privileges or protections. “Consideration” includes 
not only money but also a concessioner’s obligation to provide plant, personnel 
and equipment; to operate satisfactorily; to accept Government regulation of 
charges, activities, etc.; to provide under certain conditions free transportation 
and accommodations at reduced rates; to pay franchise fees in money; and to 
assume other minor obligations. Under the “MISSION 66” program of the 
National Park Service, and pursuant to numerous separate concession contracts, 


concessioners are currently investing millions of dollars of their own money to 
improve physical facilities and services within the National Parks. 


We are also informed that Congressional hearings have been held 
on many of these contracts and no question has ever been raised regard- 
ing the longstanding provision requiring concessioners to maintain 
the Government-owned improvements assigned to them. Your De- 
partment is of the view that such long administrative construction 
supports the view that concession contracts are not “lease(s) of build- 
ings and properties” within the meaning of that phrase as used in 
40 U.S.C. 303b. 

As a general rule words used in a statute are to be given their usual 
and commonly understood meaning, unless it is plain from the statute 
that a different meaning is intended. 82 C.J.S. Statutes 329. There 
is nothing in 40 U.S.C. 303b or the legislative history of that provision 
to indicate that it was not intended to encompass all leases for build- 
ings and properties of the United States. The purpose of the provi- 
sion is set forth on pages 14 and 15 of Senate Report No. 556, 72nd 
Congress, 1st Session, as follows: 
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The enactment of this section will put a stop to the more or less general prac- 
tice which has been adopted of including as a part of the rental consideration 
provisions in the lease that the tenant shall make certain repairs, alterations, 
or improvements to public property. By this method improvements are made on 
public property which may or may not be authorized by law, and indirectly there 
is an expenditure of funds which should be covered into the Treasury as miscel- 
laneous receipts. [Italics supplied.] 


A concession is defined by Webster’s Unabridged Dictionary as “a 
grant or lease of a portion of premises for some specific use, or of a 
right to enter upon premises for some specific purpose ; as, a concession 
at a fair for a lunch counter.” For all practical purposes if a conces- 
sion gives a concessioner the exclusive right to the use of real property 
his rights are identical with that of a lessee and the relation of landlord 
and tenant is created. If the right is not exclusive the occupant is a 
mere licensee. The relationship of persons under such circumstances 
is primarily a question of fact to be determined from the intent of the 
parties, ‘ascertained from a consideration of the agreement between 
the parties. If exclusive possession or control of the premises or a 
portion thereof is granted, even though the use is restricted by reserva- 
tions, the instrument or agreement will be considered to be a lease and 
not a license. Rendall v. Pioneer Hotel, 222 P. 2d 986. 

An examination of the Standard Contract Form, transmitted with 
your Department’s letter as Exhibit “A” indicates the concessioner will 
be assigned certain /ands and any Government improvements thereon 
for Ais use in connection with the operations authorized under the 
concession contract. Also, the contract form provides that the Secre- 
tary shall have the right to enter on the lands assigned but not so as 
to destroy or unreasonably interfere with the concessioner’s use of 
such lands. Further the contract form provides that certain minerals 
in deposits in the Zands covered by the contract are reserved for the 
use of the United States. Moreover, we understand that the con- 
tracts are generally for a 20-year term when the concessioner is to pro- 
vide a substantial investment. The concessioner is also authorized to 
construct improvements on the land subject to the prior approval of 
the Secretary. In light of the foregoing, it is our view that the Stand- 
ard Form concession contracts are in fact leases insofar as the con- 
tracts provide for the use of Government-owned real property by the 
concessioner. 

Since 1928 we held consistently that the operation of a concession 
utilizing Government-owned facilities constitutes a valuable privilege 
for which the Government should be compensated and that contractual 
and other arrangements relating to the establishment and operation of 
such activities should be subject to existing statutory provisions gov- 
erning public contracts. 7 Comp. Gen. 806; 19 id. 887; B-157, 
B-32837, April 11, 1950. The fact that the establishment and 
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operation of such commercial enterprises may be administratively 
determined to be essential to the transaction of official business of 
the Government or necessary to provide facilities for visitors to the 
National parks, or the characterization of payments for the use of 
space and facilities as “commissions,” “percentages” or “franchise fees” 
certainly should not change the intrinsic character of such payments 
as rental paid for the use of Government property. 

In B-117919, dated February 5, 1954, we held that a contract exe- 
cuted by the Administrator of Civil Aeronautics with Air Terminal 
Services, Inc., which provided for the lease of certain space on the 
Terrace Porch of the Terminal Building at the Washington Airport, 
and for the erection and operation by the lessee of a restaurant thereon 
came within the provisions of 40 U.S.C. 803b. This contract was, of 
course, a concession agreement, and presumably entered into because 
the Administrator had determined pursuant to section 3 of the Wash- 
ington National Airport Act, as amended, 48 U.S.C. 485d, that a 
restaurant was essential or appropriate to the operation of the airport 
in that it would be for the convenience of persons using or visiting the 
airport. We can see no difference between a concession contract pro- 
viding for the use of Government-owned real property at National 
Airport and a concession contract providing for the use of Govern- 
ment-owned real property in a National park. 

Moreover, while broad discretionary powers are vested in the Sec- 
retary of the Interior by 16 U.S.C. 1, that section does not expressly 
or impliedly exempt the Secretary from complying with the pro- 
visions of 40 U.S.C. 303b, relative to reduced rentals in return for 
repairs, etc., by lessees. Further, where the Congress has found it 
necessary to authorize the use of rentals for repairs or improvements 
it has expressly done so—see section 12 of the act of September 1, 
1937, 50 Stat. 894, 42 U.S.C. 1412; section 1 of the act of July 2, 1940, 
54 Stat. 712, 50 U.S.C. App. 1171 (1952 Ed.) ; section 1 of the act of 
August 5, 1947, 61 Stat. 774; and section 402 of the Public Buildings 
Act of 1949, Public Law 105, approved June 16, 1949, 40 U.S.C. 345. 

The fact that Congressional hearings have been held on many of 
these contracts and no question has ever been raised regarding the 
longstanding provision requiring concessioners to repair and main- 
tain the Government-owned improvements assigned to them would 
not justify continuance of the practice in violation of a specific statute. 
Moreover, the fact that no question has ever been raised at the Congres- 
sional hearings does not necessarily require the conclusion that the 
Congress has approved of such provisions. Nor does the long admin- 
istrative practice satisfy the requirement of 40 U.S.C. 303b that ex- 
cept as otherwise specifically provided by law there shall not be in- 
cluded in a lease any provisions for the repair of buildings or 
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properties as part of the consideration to be paid for the use and 
occupation of the same. 

In light of the foregoing, it is our view that concession contracts 
of the type attached to your Department’s letter as Exhibit “A” are 
leases insofar as a concessioner has the exclusive right to use assigned 
real property of the Government. In view thereof, there is no author- 
ity for the provision in the lease providing for the repair and main- 
tenance of the Government property by the concessioner, since pre- 
sumably without the inclusion of such a provision the rental charged 
the concessioner would be higher. In other words, this provision is 
part of the consideration for the rental to be paid and therefore in 
violation of 40 U.S.C. 303b. 

If you believe that the costs of repairs and improvements should 
be financed by the concessioners under such contractual arrangements 
rather than through direct appropriations by the Congress, specific 
statutory authority therefor should be obtained from the Congress as 
contemplated by 40 U.S.C. 303b. 

The question presented is answered accordingly. 


[B-138999] 
Compensation—Postal Service—Higher Salary Level Assignments 


A postal pay regulation which permits the immediate commencement of higher 
level pay to postal employees on the basis of service qualification in a preced- 
ing year without regard to the specific requirement in 39 U.S.C. 3335(b) that 
the employees must perform 30 days of higher level service in each calendar 
year before entitlement to higher level pay for such service beyond 30 days must 
be regarded as contrary to law and, therefore; invalid. 


To the Postmaster General, February 1, 1962: 


During the review of your Department’s regional] payroll operations 
by our Civil Accounting and Auditing Division a question was raised 
concerning the legality of section 756.542a(4)(b) of the Postal Man- 
ual, as amended, effective October 7, 1960, which reads, as follows: 


An employee who has once established eligibility for higher level compensation 
is not required to requalify year after year. So long as he received compensation 
in the preceding calendar year for service in a level above the current level of 


his position, he shall be paid for all higher level service performed in the then 
current calendar year. 

Section 204(b), Postal Field Service Compensation Act of 1955, 
Public Law 68, 69 Stat. 117, 39 U.S.C. 3335(b), the applicable statu- 


tory provision, reads as follows: 


(b) As the needs of the service require, the Postmaster General may assign 
an employee from time to time to perform, without change in compensation, 


duties, and responsibilities, other than the duties and responsibilities specifically 
set forth in his ~sition description. If an employee is assigned for more than 


thirty days in a calendar year to duties and responsibilities of a salary level 
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which is higher than the salary level to which his position is assigned, except to 
perform service in a relief capacity for a supervisor granted compensatory time 
pursuant to section 3573 of this title, the Postmaster General shall pay for the 
period of his assignment in excess of thirty days, a basic salary computed in 
accordance with the provisions of section 3559 of this title. 


Our Civil Accounting and Auditing Division on June 30, 1961, re- 
quested the comments of your General Counsel concerning the regula- 
tion which says that the employee “is not required to requalify year 
after year” to receive the benefits of the statute just quoted. On July 
31, reference 58-F-5, he directed attention to the fact that nothing 
in the legislative history “states that the Postmaster General could not, 
in his discretion, immediately commence payment for the performance 
of higher level service.” He says the hearings, House Report No. 728, 
and the language of section 204(b) simply impose a ceiling on the 
amount of higher level service that can be required without the pay- 
ment of higher compensation. He further says that neither the hear- 
ings nor House Report No. 728 nor the language of section 204(b) 
impose a requirement that the employee must perform a minimum of 
30 calendar days service per calendar year before he may be paid 
higher compensation. He points out that based upon his expressed 
views, and in view of the language of section 807 of the Postal Field 
Service Compensation Act of 1955, 69 Stat. 130, 39 U.S.C. 501, author- 
izing the Postmaster General to issue such regulations as may be nec- 
essary for the administration of the act, section 756.542a (4) (b), quoted 
above, was issued. 

Section 204(b) requires higher level pay for all higher level service 
performed in a calendar year in excess of 30 days. The language of 
the statute is clear and unambiguous and in our opinion the legislative 
history seems clearly to support the proposition that the term “in a 
calendar year” was intended to provide a small period in each year 
during which an employee’s services could be used in a higher grade 
position without the requirement of adjusting his pay to the higher 
rate. Thus, on page 19, House Report No. 728, 84th Congress, accom- 
panying S. 2061, which bill, upon enactment, became the Postal Field 
Service Compensation Act of 1955, Public Law 68, concerning section 
204(b), it is pointed out that an employee performing higher level 
duties for more than 30 days in any one calendar year will be paid for 
each day over 30 during the year he works in a higher level position at 
the higher level salary. We have not found any other applicable statu- 
tory provision, nor has one been pointed out.to us, which authorizes the 
Postmaster General to commence higher level pay until the employee 
has performed 30 days of higher level service in the calendar year. 
Our opinion is that section 807, above, may not be used as a basis for 
authorizing the higher level pay and, except for the provisions of sec- 
tion 204(b), we are not aware of any authority for the payment of 
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higher level pay. Without the provisions of section 204(b) postal 
employees assigned to higher level service would have to be considered 
as on detail or assignment and under a well-established rule would be 
entitled only to the compensation of their regular positions, i.e., the 
lower level positions to which they were appointed. 33 Comp. Gen. 96, 
97 and cases cited ; 24 id. 816, 818. Also, see Arthur Price v. United 
States, 112 Ct. Cl. 198, 80 F. Supp. 542; Coleman v. United States, 
100 Ct. Cl. 41; Dvorkin v. United States, 101 Ct. Cl. 296; Arthur 
W. Amundson, et al. v. United States, 128 Ct. Cl. 80, 120 F. Supp. 
201. 

We are of the opinion that the clear language of the statute re- 
quires that a postal employee must perform 30 days of higher level 
service each calendar year before he is entitled to higher level pay 
for the days in excess thereof. Hence, since the language of sec- 
tion 756.542a (4) (b), quoted above, does not so provide the section does 
not conform with section 204(b) of the cited statute and is, therefore, 
invalid. Prompt steps should be taken to revise that section to con- 
form herewith. 


[B-140969, B-141249] 


Compensation—Removals, Suspensions, Etc.—Classified Civil 
Service 


The only authority for the payment of back pay to nonveteran employees who 
are erroneously removed or suspended from the service in other than security 
cases is the act of August 24, 1912, as amended by the act of June 10, 1948, 5 
U.S.C. 652, under which benefits are confined to persons in the classified civil 
service and although the Court of Claims in Roberta I. Thomas v. United States, 
Ct. Cl. No. 474-59, decided May 3, 1961, and Arthur B. Daub v. United States, 
Ct. Cl. No. 533-59, decided July 19, 1961, awarded back compensation to two 
nonveteran employees who at the time of separation were not serving in the 
classified service to bring them under the 1948 act, those cases are not precedent 
for payment of back pay in similar cases in the absence of an amendment or 
change to the 1948 act. 


To the Secretary of the Army, February 1, 1962: 


This refers to letter of January 8, 1962, from the Under Secretary 
of the Army stating that the Court of Claims in the cases of Roberta 
I. Thomas v. The United States, No. 474-59, decided May 3, 1961, and 
Arthur B. Daub v. The United States, No. 533-59, decided July 19, 
1961, awarded compensation for periods of unwarranted separation 
to nonveteran employees who at the time of separation were not serv- 
ing in the classified civil service of the United States and who for 
that reason were not subject to the back pay provisions of the act of 
June 10, 1948, 62 Stat. 355, 5 U.S.C. 652. 

In both cases the Court recognized that the employees concerned 
were not entitled to compensation under the provisions of the act of 
June 10, 1948. Compensation for the periods of separation was 
granted on the basis that the separations were not in consonance with 
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the regulations of the Department. The question is presented as to 
what effect the above-mentioned court decisions may have regarding 
future cases of this nature and whether the Department of the Army 
may hereafter award back pay in like circumstances. 

The benefits of the so-called “back pay” provisions of the act of 
June 10, 1948, 62 Stat. 355, are confined—so far as they relate to non- 
veterans—to persons in the “classified civil service” as that term is 
used in the said act and defined in 5 U.S.C. 658. In our decision 
B-83635, dated July 19, 1949, 29 Comp. Gen. 29, we held, quoting from 
the syllabus: 

The term “classified civil service” as used in section 6(a) of the act of 
August 24, 1912, as amended by the act of June 10, 1948, respecting the re- 
moval or suspension without pay of persons in the classified service, has 
reference to employees who have a competitive status and who also are oc- 
cupying positions in the competitive service, and, therefore, non-veteran em- 
ployees who are restored to duty after a period of unjustified removal or 
suspension are entitled, under section 6(b) (1) of the act, to compensation for 


such period, provided the employees were occupying positions in the competitive 
service at the time of removal. 


There has been no amendment to section 6(a) of the act of June 10, 
1948, 5 U.S.C. 652(a), that would cause us to change the opinion 
rendered in 29 Comp. Gen. 29. 

The authority of the Department of the Army to pay from its 
appropriated funds claims for back compensation arising from erro- 
neous suspensions and removals in cases other than those covered by 
the Veterans Preference Act of 1944, as amended, 58 Stat. 387, 5 
U.S.C. 851 note, and the Security Act of August 26, 1950, 64 Stat. 
476, 5 U.S.C. 22-1, stems from the act of June 10, 1948. In the 
Thomas and Daub cases the court found as a matter of law that the 
facts there present did not bring those cases within the purview of 
the 1948 act. Neither were they covered by the other two statutes 
referred to. 

Therefore, there is no statutory authority under which the Depart- 
ment of the Army may obligate and expend its appropriations other- 
wise available for the payment of salaries in cases similar to the 
Thomas and Daud cases. Judgments of the Court of Claims are paid 
under 31 U.S.C. 724a. 

It follows that the question in the last paragraph of the Under 
Secretary’s letter must be answered in the negative. 


[B-147403] 


Pay—Retired—Annuity Elections for Dependents—Contribution 
Indebtedness 


Under the survivorship annuity plan for members of the uniformed services 
when a member dies who was receiving disability compensation rather than re- 
tired pay and who has failed to deposit the monthly payments required under 
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10 U.S.C. 1438 to cover the annuity, the actuarial soundness of the plan pre- 
cludes the payment of any annuity to the widow until all the monthly contri- 
butions, plus interest, are paid, and, even though liquidation of the debt will 
take a long time, the annuity payment account should be established and the 
amounts withheld from the beneficiary should be deposited into the Treasury 
as provided in 10 U.S.C. 1438. 


eae _— Webster Mills, Department of the Army, February 1, 

Your letter of October 12, 1961, requested advance decision concern- 
ing the propriety of payment of a voucher totaling $556.36 in favor 
of Susan R. Brumit, widow of Captain Phillip R. Brumit, C 218018, 
retired, deceased, representing annuity payments to her for the pe- 
riod August 1, 1960, through September 30, 1961. Your request for 
decision was forwarded to this Office by the Office of the Chief of 
Finance, Department of the Army, by first endorsement of Decem- 
ber 19, 1961, under D.O. Number 260 allocated by the Department of 
Defense Military Pay and Allowance Committee. 

It is reported that Captain Brumit was placed on the Emergency 
Officers’ Retired List and was granted disability compensation by the 
Veterans Administration on the basis of a 40 percent disability rating. 
He continued to receive such compensation from the Veterans Ad- 
ministration, Central Office, Washington 25, D.C., through the date 
of his death, August 17, 1960. 

By Form DA 1041 WS, dated April 29, 1954, the member, who was 
retired prior to November 1, 1953, effective date of the Uniformed 
Services Contingency Option Act of 1953, 67 Stat. 501, 10 U.S.C. 
1431, elected options one and four at one-half reduced retirement pay 
in order to provide an annuity for his wife under that act. The elec- 
tion was effective April 1, 1954, and the cost of annuity was computed 
as $135.80 and the annuity payable as $39.74 monthly. Captain 
Brumit. was requested to make remittances for the monthly cost of 
annuity to Headquarters, Finance and Accounting Officer, United 
States Army, in accordance with section 5 of that act, which, as codi- 
fied in 10 U.S.C. 1438, provides as follows: 

If, for any period, a person who has been retired or has become entitled to 
retired or retainer pay, and who has elected an annuity under this chapter, is 
not entitled to retired or retainer pay, he must deposit in the Treasury the 


amount that would otherwise have been deducted from his pay for that period 
to provide the annuity. 


Due to the fact that he was receiving veterans benefits in lieu of 
retired pay, Captain Brumit was subject to the deposit provision of 
the law. In reply to letter dated July 21, 1954, addressed to him by 
the Army Finance Center requesting payment of $407.40 representing 
premiums for the months of April, May and June 1954, Mrs. Brumit 
stated that her husband was mentally incompetent and requested that 
his election under the Contingency Option Act be canceled until his 








502 DECISIONS OF THE COMPTROLLER GENERAL [41 


condition improved. Although she was requested to furnish proof 
of her husband’s incompetency, she failed to do so. By letters dated 
December 3, 1956, and January 30, 1957, after the indebtedness was 
referred here as uncollectible, our Office requested Captain Brumit 
to pay the amount of $2,639.09 then reported to be due or submit a 
definite plan for payment within a reasonable time, but he did not 
reply. It was later determined from information our Office received 
that Captain Brumit was without funds, other than compensation 
from the Veterans Administration which, without his consent, could 
not be used to liquidate the debt and collection action was discon- 
tinued. 

The indebtedness for the period April 1, 1954, through August 17, 
1960, is now stated to be $10,397.75 plus $1,030.07 interest at the 
rate of .0025 percent a month, compounded monthly, or a total of ~ 
$11,427.82. The monthly annuity payments of $39.74 withheld since 
August 1960 and computed through September 1961 have reduced the 
indebtedness from $11,427.82 to $10,871.46 as of October 1, 1961. The 
widow has requested payment of the annuity with a reasonable deduc- 
tion therefrom to pay the debt. You state that if payment were 
withheld in full it would take approxémately 24 years to liquidate 
the debt and that in view of these circumstances doubt exists as to 
whether or not payment should be established and withheld in whole 
or in part from the annuitant or whether further action should be 
discontinued in this and similar cases, 

The Contingency Option Act provides a plan which was intended 
to be actuarially sound with no public funds being appropriated to 
pay any of the benefits provided in the act. The plan for payment of 
annuities under the act is based, of course, on both good and bad risks, 
the averages of the one balancing the averages of the other. For the 
plan to be actuarially sound both groups must make the monthly pay- 
ments required by the act. If the operation of the plan is not con- 
tinued on this basis the deficit will have to be made up from appro- 
priated funds or the premiums will have to be raised dispropor- 
tionately to the average risk. 

We have held that in the event a retired member fails to pay the 
required amounts under section 5 and collection of arrears has not 
been effected at the time of his death, the annuity due may be with- 
held to accomplish payment of the total amount of arrears due, with 
interest. 35 Comp. Gen. 12. No authority has been found for pay- 
ment of an annuity under the act before payment to the Government 
of the cost of that annuity and, accordingly, it must be held that no 
annuity may be paid to Mrs. Brumit until all the monthly contribu- 
tions plus interest are paid. The voucher presented, not being proper 
for payment, will be retained here. 
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In answer to your question as to “whether payments should be 
established and withheld,” you are advised that since the amount of 
the indebtedness in this case represents the sum of the payments which 
should have been deposited in the Treasury currently pursuant to the 
provisions of 10 U.S.C. 1438, annuity payments should be established, 
the amount thereof to be withheld from Mrs. Brumit and deposited 
in the Treasury as provided in that section in liquidation of the in- 
debtedness. 


[B-147774] 


Gratuities—Mustering-Out Pay—Temporary Regular Officers 
Accepting Reserve Appointments Without Service Break 


Marine Corps members who have permanent enlisted status while serving as 
temporary officers in the Regular Marine Corps under 10 U.S.C. 5596 and who 
are appointed as officers in the Marine Corps Reserve and continue on active 
duty without a break in service, either as permanent Marine Corps Reserve of- 
ficers, or as subsequently appointed permanent Regular Marine Corps officers, 
are not considered as having been discharged or released from active duty for 
the purpose of “appointment in a regular component of the Armed Forces” to be 
entitled to mustering-out pay under the only exception provided in 38 U.S.C. 
2104 for payment of mustering-out pay while continuing in active service without 
actual return to civilian status, and neither the expiration of the member’s en- 
listment while serving as temporary officer in the Regular Marine Corps nor the 
fact that the member may be discharged the day following the appointment in 
the Reserve Corps to accept a Regular officer appointment under 10 U.S.C. 5573a 
serves to entitle the members to mustering-out pay. 


To the Secretary of Defense, February 1, 1962: 


By letter dated December 8, 1961, the Assistant Secretary of De- 
fense (Comptroller) requested decision as to whether certain members 
of the Marine Corps are entitled to mustering-out pay under the cir- 
cumstances set forth in Committee Action No. 296 of the Department 
of Defense Military Pay and Allowance Committee. 

Under a program developed within the Marine Corps, members serv- 
ing as temporary officers in the Regular Marine Corps under the pro- 
visions of 10 U.S.C. 5596 with underlying permanent status as enlisted 
members are being selected for permanent appointments in the Marine 
Corps Reserve with a view to later giving them permanent appoint- 
ments in the Regular Marine Corps. Upon selection for officer ap- 
pointment in the Marine Corps Reserve, such a member’s temporary 
officer appointment is terminated and he is discharged from his en- 
listed status the same date “for the convenience of the Government 
to accept appointment as a permanent officer in the Marine Corps Re- 
serve.” He accepts such appointment the next day and continues to 
serve in an active status indefinitely. On this set of facts the following 
questions have been raised : 

(1) May his discharge be considered a discharge for the purpose of appoint- 


ment in a regular component of the Armed Forces within the meaning of 38 
U.S.C. 2104, so as to entitle him to mustering out payment? 
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(2) If the answer to question 1 is in the negative, would the answer be the 
same if his enlistment would have expired while serving as a temporary officer 
in the Regular Marine Corps but for the provisions of 10 U.S.C. 5596(f) which 
requires his permanent status to continue without change? 

(3) Would the answer to questions 1 and 2 be the same if, following acceptance 
of appointment in the Marine Corps Reserve, the officer is discharged the next 
day to accept appointment as an officer of the Reguiar Marine Corps pursuant 
to 10 U.S.C. 5573a, which appointment he accepts the next day? 


Since 38 U.S.C. 2101(b) (1) provides that no mustering-out pay 
shall be made to any member whose pay grade is higher than 0-3 at 
the time of release or discharge, or if he is a commissioned officer, un- 
less he is discharged or released before January 31, 1958, the members 
involved, if entitled at all, may only be considered under the terms of 
38 U.S.C. 2104, which provides in part, as follows: 

* * * No member of the Armed Forces shall receive mustering-out payment 
under this chapter more than once, and such payment shall accrue and the 
amount thereof shall be computed as of the time of discharge for the purpose of 
effecting a permanent separation from the service or of ultimate relief from 


active service or, at the option of such member, for the purpose of enlistment, 
reenlistment, or appointment in a regular component of the Armed Forces. 


In 40 Comp. Gen. 622, where we considered the question whether 
enlisted men who are appointed temporary warrant officers and retain 
their permanent enlisted status are entitled to receive mustering-out 
pay, we held that under 10 U.S.C. 5596(f) the acceptance of a tempor- 
ary warrant officer commission by a Navy enlisted member cannot 
abridge the right he had to mustering-out pay at the simultaneous 
termination of such commission and permanent enlisted status upon 
acceptance of a permanent commission. 

The primary purpose of the Mustering-Out Payment Act of 1944, 
58 Stat. 8, 38 U.S.C. 2101, was to aid members of the Armed Forces in 
their readjustment to civilian life upon their discharge or release from 
active military service. The Armed Forces Voluntary Recruitment 
Act of 1945, 59 Stat. 538, section 7(b) of which is the source of the 
phrase “or, at the option of such member, for the purpose of enlistment, 
reenlistment, or appointment in a regular component of the Armed 
Forces,” in 38 U.S.C. 2104, had as its general purpose the stimulation 
of voluntary enlistments in the Regular Military and Naval Estab- 
lishments of the United States. The legislative history of the Vet- 
erans Readjustment Assistance Act of 1952, 66 Stat. 663, 88 U.S.C. 
1601, discloses that the Congress considered the mustering-out payment 
provisions of the act (Title V, 66 Stat. 688) to be comparable in intent 
and purpose to the provisions of the Mustering-Out Payment Act of 
1944, as amended. 

Prior to the 1945 amendment, mustering-out payments could be re- 
ceived by eligible personnel only upon permanent separation from 
the service or upon ultimate relief from active duty in the Armed 
Forces, that is, upon their return to civilian life. The 1945 
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amendment permitted payment to be received by eligible persons if 
they so elected when they enlisted, reenlisted, or were appointed in 
the regular components of the Armed Forces and so payment of 
mustering-out pay was accelerated and permitted to be made where 
there was an actual separation from the service and a continuation of 
service under a new enlistment, reenlistment, or appointment. The 
aspect of readjustment to civilian life was to that extent removed 
and, as an inducement-for reservists and regulars to make the mili- 
tary service a career, mustering-out payments were allowed even 
though the members continued without break in their active military 
service so long as there was an actual separation or mustering out of 
the service in which they had been serving. 

Thus, it was held that members of reserve components who, while 
actually serving on active duty under their reserve appointments, en- 
listed, reenlisted or accepted appointments as officers in the regular 
services were entitled to receive mustering-out payments, since the 
vacation of a reserve appointment was tantamount to a discharge or re- 
lease from active duty as a reservist. See 36 Comp. Gen. 283. Com- 
pare 36 Comp. Gen. 645 and 37 Comp. Gen. 94. The opposite situation 
of a regular member upon being appointed in the Reserve and con- 
tinuing on active duty has never been considered as satisfying the 
conditions of the statute so as to entitle the member to mustering-out 
pay for the reason that there is no permanent separation or discharge 
from the service for the purpose of enlisting, reenlisting, or accepting 
appointment in a regular component of the Armed Forces. The Navy 
Comptroller Manual, 044165-5-12—-which pursuant to ALNAV 39, 
effective August 20, 1956, is applicable to the Marine Corps—provides 
that members discharged from the Regular Marine Corps or Marine 
Corps Reserve who are immediately enlisted or appointed as officers 
in the Marine Corps Reserve and immediately assigned to active duty 
are not entitled to mustering-out pay (entitlement accrues only on 
release from active duty or on discharge and enlistment or appointment 
in a regular branch of the Armed Forces). 

Since, in every instance, the members involved in the questions here 
presented are being discharged for the purpose of accepting appoint- 
ment as officers in the Marine Corps Reserve and are then being con- 
tinued on active duty without break in service, either as a permanent 
Marine Corps Reserve officer or as a subsequently appointed permanent 
Regular Marine Corps officer, they may not be considered as having 
been discharged or released from active duty “for the purpose of en- 
listment, reenlistment, or appointment in a regular component of the 
Armed Forces”—the only exception provided by the statute for the 
payment of mustering-out pay while continuing in the active service 
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without actual return to civilian life. The status of a member’s last 
contract of enlistment at the time the described discharge and appoint- 
ment actions are taken would appear to have no such bearing in the 
matter as would permit payment of mustering-out pay. Accordingly, 
question 1 is answered in the negative and questions 2 and 3 in the 
affirmative. In none of the stated situations is there entitlement to 
mustering-out pay. 


[B-147963] 


Travel Expenses—Fares—Taxicabs—Between Residence and Ter- 
minal—Limitation 

The maximum taxicab fare limitation in section 8.1b of the Standardized Gov- 
ernment Travel Regulations of $6 (plus tip) paid by an employee for the use of a 
taxicab from his home in McLean, Virginia, to a Washington, D.C., airport bus 
terminal where he boarded a bus for Friendship International Airport—25 miles 
from Washington, D.C.—is not for application to the bus service which unlike 
the taxicab service operates on regular schedules over established routes, and, 
therefore, even though the employee has been reimbursed the maximum amount 
allowed for taxicab service, he may also be reimbursed for the bus fare from the 
terminal to the airport incident to travel on official business. 


To E. G. Love, General Services Administration, February 1, 1962: 


On January 15, 1962, your file CAO, you requested our decision 
whether you may certify for payment the reclaim of James A. Garvey 
for $2.50, administratively disallowed from his reimbursement voucher 
for travel performed as an employee of the General Services Adminis- 
tration. 

Travel order dated November 24, 1961, authorized Mr. Garvey to 
travel by common carrier from Washington, D.C., to New Orleans, 
Louisiana, and return, for the purpose of attending a conference. 

Mr. Garvey left his home in McLean, Virginia, on Sunday, Decem- 
ber 3, 1961, and traveled by taxicab to the airline bus terminal in 
Washington. From there he went by bus to Friendship where he 
boarded a plane for New Orleans. On his travel voucher he claimed 
$6.60 as taxicab fare from his home to the bus terminal and $2.50 as 
bus fare from there to the airport. He was allowed $6.60 for taxi fare 
but nothing for the bus fare. 

You say you recognize that the $2.50 expense was necessarily in- 
curred in the performance of the travel and that it seems inconsistent 
not to allow the reclaim since the employee was in a travel status for 
per diem purposes while en route from the bus terminal to the airport. 
However, you question the propriety of certification without our 
opinion whether reimbursement for the bus fare would be contrary to 
section 3.1b of the Standardized Government Travel Regulations. 
> The cited section of the regulations reads, in pertinent part, as 

ollows: 
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Reimbursement for the usual taxicab fares from common carrier or other 
terminal to either place of abode or place of business, or from either place of 
abode or place of business to common carrier or other terminal, will be allowed in 
an amount not to exceed $6 (plus tip) * * * 

The Friendship Airport is located some 25 miles from Washington. 
For the convenience of passengers regularly scheduled bus service is 
maintained between the airport and a Washington terminal located at 
1508 L Street, NW. That service is distinguished from taxicab service 
in that taxicabs do not operate on schedules or over established routes. 
It follows that the $6 limitation in section 3.1b on taxicab fares is not 
for application to the transportation cost here involved. 

Therefore, and since $2.50 is reported to be the established rate be- 
tween the terminal and the airport, the claim may be certified for pay- 
ment if otherwise correct. 

The papers forwarded with your letter are returned. 


[B-147822] 
Pay—Aviation Duty—Flight Deficiencies—Grace Periods 


A Navy officer who failed to meet the minimum flight requirements for 3 months 
because he was in a proceed, leave, travel and temporary duty status after de- 
parture from an overseas station where officers were not exempted from meeting 
flight requirements does not come under section 514 of the Department of De- 
fense Appropriation Act, 1961, 75 Stat. 352, which permits flight pay to members 
whose assignment outside the United States makes it impractical to participate 
in regular aerial flights, nor under par. 044086-2a4 of the Navy Comptroller 
Manual applicable to areas where the commander determines that due to opera- 
tions or the unavailability of aircraft flight requirements cannot be met; there- 
fore, the member is not entitled to flight pay for the 3-month period when the 
minimum flight requirements were not met. 


To J. E. Kyzar, Department of the Navy, February 2, 1962: 


By second endorsement dated December 20, 1961, the Comptroller 
of the Navy forwarded here your letter of December 7, 1961, re- 
questing an advance decision as to the legality of crediting incentive 
pay for aviation duty for January, February and March 1961 to 
Captain J. J. Munson, 82741/1310, under the circumstances stated 
below. The request for decision was assigned control No. DO-N-620 
by the Department of Defense Military Pay and Allowance 
Committee. 

Captain Munson was detached from duty as ALUSNA and 
ALUSNA for Air, Moscow, USSR, on January 15, 1961. Prior to 
the month of January he met minimum requirements for flight pay. 
Upon arrival in continental United States on February 1, 1961, he 
continued in a travel status, leave status, and on temporary duty in 
Washington, D.C., until March 21, 1961, when he reported to Head- 
quarters, Eighth Naval District, for duty. Flight requirements were 
not met until April 1961 when 16.4 hours’ flight time was logged as 
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certified by the Commanding Officer, Naval Air Station, New Orleans, 
Louisiana. 

In your letter your refer to our decision of November 23, 1954, 34 
Comp. Gen. 248, in which it was held that under section 628 of the 
Department of Defense Appropriation Act, 1954, 67 Stat. 354, the 
minimum flight requirements set forth in Executive Order No. 10152, 
August 17, 1950, may be excused only during the period between the 
date of reporting for duty at the assigned station outside the United 
States and the date of detachment therefrom. By letter dated Novem- 
her 6, 1958, the Chief of Naval Operations permitted minimum flight 
requirements to be fulfilled over a 6-month period by ALUSNA, 
Moscow, which you say may have led Captain Munson to believe he 
had more time than until March 31, 1961, to fulfill flight requirements. 
In view of the circumstances of this case and of the restrictive avail- 
ability of aircraft in the Washington, D.C., area, you request our 
decision on the propriety of crediting incentive pay to Captain Munson 
for aviation duty during the months of January, February and March 
1961. 

Section 204 of the Career Compensation Act of 1949, 63 Stat. 809, 
37 U.S.C. 235, authorizes, subject to such regulations as may be pre- 
scribed by the President, the payment of incentive pay for the per- 
formance of certain specified hazardous duties, including duty 
involving frequent and regular participation in aerial flights. Regu- 
lations promulgated pursuant to that authority are contained in 
Executive Order No. 10152, dated August 17, 1950. 

Section 4 of the Executive order prescribes minimum flight require- 
ments which are necessary for entitlement to receive incentive pay and 
section 12 authorizes the Secretaries concerned to prescribe supple- 
mental regulations not inconsistent therewith. Administrative regu- 
lations on the subject are contained in paragraphs 044085 through 
044091 of the Navy Compiroller Manual. Paragraph 044086-2 of the 
regulations sets forth the flight requirements prescribed by section 4 
of the Executive order and provides as follows: 

a. Minimum Requirements. In the case of members of the regular Navy and 
Marine Corps and members of the Naval Reserve and Marine Corps Reserve on 
active or training duty, minimum requirements of actual flying for unit periods 
are as follows: 

1. during 1 calendar month—4 hours of aerial flight ; 

2. during 2 consecutive calendar months, when flight requirements have 
not been met for the first month—8 hours of aerial flight ; 

8. during 3 consecutive calendar months, when flight requirements have 
not been met for the first 2 months—12 hours of aerial flight ; 

4. during 6 consecutive calendar months, when, on account of military 
operations of the particular command or on account of unavailability of 


aircraft, the requirements have not been met for the first 8 months in ac- 
cordance with item 3-24 hours of aerial flight. 


Section 514 of the Department of Defense Appropriation Act, 1961, 
74 Stat. 352, provides: 


| 
| 
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Sec. 514. Notwithstanding any other provision of law, Executive order, or 
regulation, no part of the appropriations in this Act shall be available for any 
expenses of operating aircraft under the jurisdiction of the Armed Forces for 
the purpose of proficiency flying except in accordance with the regulations issued 
by the Secretaries of the Departments concerned and approved by the Secretary 
of Defense which shall establish proficiency standards and maximum and mini- 
mum flying hours for this purpose: Provided, That without regard to any pro- 
vision of law or Executive order prescribing minimum flight requirements, such 
regulations may provide for the payment of flight pay at the rates prescribed in 
section 204(b) of the Career Compensation Act of 1949 (63 Stat. 802) as 
amended, to certain members of the Armed Forces otherwise entitled to receive 
flight pay during the current fiscal year (1) who have held aeronautical ratings 
or designations for not less than twenty years, or (2) whose particular assign- 
ment outside the United States or in Alaska makes it impractical to participate 
in regular aerial flights. 


The second clause of the proviso of section 514, quoted above, pro- 
vides in part for permitting the payment of flight pay to those mem- 
bers whose assignment outside the United States makes it impractical 
to participate in regular aerial flights, and who are otherwise entitled 
to receive flight pay, without the requirement that they comply with 
the provisions of section 4 of Executive Order No. 10152. It does not 
apply to any circumstances other than those where members are as- 
signed outside the United States and where it is impractical for them 
to participate in regular flights. Compliance with the minimum flight 
requirements prescribed in section 4 is required except when depart- 
mental regulations provide for the payment of flight pay during 
periods of assignment outside the United States where participation in 
regular aerial flights is impractical. 

In our decision of November 23, 1954, 34 Comp. Gen. 243, re- 
ferred to in your submission, involving an almost identical provi- 
sion contained in section 628 of the Department of Defense Appro- 
priation Act, 1954, 67 Stat. 354, the examples presented for con- 
sideration involved Air Force pilots whose assignment outside the 
United States made it impractical to participate in regular aerial 
flights and who were not required to comply with the minimum 
requirements of Executive Order No. 10152. In the present case, 
however, the record shows that the Chief of Naval Operations 
required the pilots attached to ALUSNA Moscow to comply with 
the minimum requirements. Official instructions to such personnel 
specifically directed them to fly 4 hours each month or a minimum 
of 24 hours each 6 months to fulfill requirements for flight pay 
even to the extent that they were to be required to proceed on 
temporary additional duty to a place where aircraft were available 
for their use. In the event they were unable to meet these mini- 
mum requirements they were to advise the Chief of Naval Opera- 
tions. Therefore, it appears that the Chief of Naval Operations 
required pilots attached to the Moscow activity to meet flight 
requirements in Executive Order No. 10152 and did not exempt 
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them from meeting the flight requirements under the authority 
contained in section 514 of the act of July 7, 1960. Thus, the 
situation presented in Captain Munson’s case is not covered by 
section 514 and our decision of November 23, 1954, 34 Comp. Gen. 
243, is not for application. 

As stated above, the flight requirements prescribed in Executive 
Order No. 10152 and as set forth in paragraph 044086-2a of the 
Navy Comptroller Manual may be met during periods of not more 
than three consecutive calendar months except as provided in item 
4 of that subparagraph. Such 3-month period begins with the first 
complete calendar month in which flight requirements for a full 
month are not met, or with the fraction of a calendar month oc- 
curring at the beginning of a status in which flying duty is required 
in which proportional requirements are not met. Item 4 of sub- 
paragraph 044086-2a of the regulations, quoted above, permitting 
a 6-month period in which to meet flight requirements, is for 
application whenever it is determined by the commanding officer 
concerned that due to the operations of the particular command or 
on account of the unavailability of aircraft, the member concerned 
is unable to perform the aerial flights prescribed in items 1, 2 or 3. 
In such a case the commanding officer is to certify on the flight 
certificate that military operations or unavailability of aircraft pre- 
vented accumulation of sufficient flights for the 3-month period. 

Since Captain Munson met the flight requirements through the 
month of December 1960, his period for meeting flight requirements 
began on January 1, 1961. Since he departed from this overseas 
station on January 15 and reported to his new station on March 21, 
1961, after having been in a proceed, leave, travel and temporary 
duty status and did not meet the flight requirements for the months 
of January, February and March 1961, and since the conditions 
prescribed in subparagraph 044086-2a4 of the regulations appar- 
ently were not present, he is not entitled to flying pay for such 
3-month period. 

Your question is answered accordingly. 


[B-147875] 


Contracts—Proprietary, Etc., Items—Disclosure 


A restriction on the disclosure of descriptive data by a bidder who offers a stand- 
ard off-the-shelf item which is known to the industry and which requires only 
minor but obvious modifications to make it conform to the detailed description 
in the invitation did not prevent competing bidders from knowing the essential 
nature of the product offered so as to make the bid nonresponsive under the de- 
scriptive literature restriction provisions in section 1-2.404—4 of the Federal Pro- 
curement Regulations, 
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To Admiral A. C. Richmond, United States Coast Guard, February 
2, 1962: 

Reference is made to your letter dated January 9, 1962, and a letter 
from Captain W. W. Childress, Comptroller, dated January 15, 1962, 
submitting a report and other documents relating to your request for 
a ruling on the validity of the award of contract No. Teg-41889 to 
Motorola Communications and Electronics, Inc., for the furnishing of 
800 “Portable VHF FM Transmitter-Receiver Sets.” 

Invitation for bids No. CG-53,918-A was issued on November 24, 
1961, and called for bids on four items. Item 1 requested bids on the 
above-mentioned transmitter-receiver sets in accordance with U.S. 
Coast Guard Purchase Description No. EEE-6-62, dated November 1, 
1961, in optional quantities of 200, 400, 600 and 800 units. Item 2 
called for technical manuals in accordance with paragraph 1.3.1 of 
the Purchase Description. Item 3 called for description sheets in 
accordance with paragraph 1.3.2 of the Purchase Description and 
Item 4 requested bids on special test sets and tool sets in accordance 
with paragraph 1.3.3 of the Purchase Description in optional quanti- 
ties of 40, 80, 120 and 160. 

Paragraph 1.1 of the Purchase Description states that the descrip- 
tion covers the procurement of a “commercially available” transmit- 
ter-receiver for general communications use and that “Off-the-shelf 
equipment suitably modified to meet the requirements of this Purchase 
Description is desired.” Paragraph 2.1 of the Purchase Description 
states, among other things, that the “equipment offered shall be of 
standard manufacture, of a type and model having had satisfactory 
actual use, and shall be the latest model produced by the manu- 
facturer.” 

A clause appearing on page 4 of the invitation provides that: 

Bid Information, General Data and Manufacturing Experience as required 
under Paragraphs 4.1 to 4.3, inclusive, of the Purchase Description shall be fur- 


nished with bids. Bidders that do not submit such bid data will be considered to 
be non-responsive. 


Under the cited paragraphs of the Purchase Description the de- 
scriptive literature called for was required to contain a narrative de- 
scription of the proposed equipment with block diagrams or sche- 
matics as appropriate; additional technical data as to the quality of 
component parts, special construction features, etc.; approximate di- 
mensions, outline drawings and estimated weights of the assembled 
equipment; a technical manual for equipment proposed to be fur- 
nished; and a statement of specific experience in the manufacture of 
radio equipment of the general nature of that called for or, in lieu 
thereof, a detailed statement showing that the bidder employs super- 
vising production personnel and engineers in the requisite advanced 
technical levels who have had such experience. Bidders were warned 
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that bids containing any exceptions to the requirements of the Pur- 
chase Description would be considered nonresponsive and were also 
informed that “Data must be in sufficient detail to allow evaluation 
of the feasibility and/or probability of the proposed equipment meet- 
ing specifications, and suitability for use under typical Coast Guard 
operating conditions.” 

Bids were opened on December 14, 1961. It is reported that three 
bids were received. The two lowest bids, from Repco, Inc., and Gen- 
eral Electric Company, were determined to be nonresponsive in that 
the equipment offered failed to meet the specifications. The third bid, 
that of Motorola, was determined to be responsive and the contract 
was awarded to that company on December 19, 1961. 

In submitting its bid, however, Motorola enclosed a cover letter 
dated December 12, 1961, along with its bid and descriptive data which 
reads in pertinent part as follows: 

Thank ycu for this opportunity to bid. To meet your requirements, we offer 
a slightly modified version of our Model H23BAC-1001AR Handie-Talkie with 
a Model NLN-6130A Carrying Case. 


In making our offering, we take no exception to your Purchase Description 
on delivery requirements. 


* * * * * * * 


Details of the modifications of our standard “Handie-Talkie” are explained 
in our bound proposal “VHF Portable FM Transmitter-Receiver Sets.” This pro- 
posal is a part of our formal bid offering as is one modified unit of our “Handie- 
Talkie” equipment. We consider the information contained in this proposal and 
the modifications made of the unit to be of a proprietary nature and request 
that their contents not be made public without our specific permission. 


By letter of December 21, 1961, the General Electric Company 
questioned the responsiveness of Motorola’s bid in view of the provi- 
sions contained in section 1-2.404—4 of the Federal Procurement Reg- 
ulations. Section 1-2.404-4 provides, in pertinent part, that: 


(a) When a bid is accompanied by descriptive literature (as defined in sec- 
tion 1-2.202-5(a)), and the bidder imposes a restriction that such literature 
may not be publicly disclosed, such restriction renders the bid nonresponsive 
if it prohibits the disclosure of sufficient information to permit competing bid- 
ders to know the essential nature and type of the products offered or those 
elements of the bid which relate to quantity, price and delivery terms. * * * 


In a report dated January 12, 1962, the contracting officer states 
that section 1-2.404-4 of the Federal Procurement Regulations does 
not apply to Motorola’s bid for two reasons: (1) the competing bid- 
ders knew the elements of the bid relating to quantity, price and de- 
livery terms, because Motorola’s bid took no exception to the delivery 
requirements and the bid price for various quantities was, and is, a 
matter of public record; and (2) the competing bidders knew the es- 
sential nature and type of the product offered because Motorola’s 
letter which was a part of its bid and available for public informa- 
tion disclosed that Motorola was offering a slightly modified version 
of its Model H23BAC-1001AR Handie-Talkie with a Model NLN- 
6130A carrying case. This model is a standard catalog item, and the 
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slight modifications needed to meet the requirements of the Coast 
Guard Purchase Description were readily apparent by perusal of the 
Purchase Description which the competing bidders held. 

It has been further reported that only two minor modifications were 
needed on Motorola’s standard model “Handie-Talkie” to make it 
conform to the requirements of the Purchase Description. First, a 
new handset cradle was supplied which raised the handset a fraction 
of an inch higher than normal to permit operation of the radio when 
the handset is in the cradle. Secondly, the standard model was 
painted a dark grey color as required by the Purchase Description. 

By the terms of section 1-2.4044 of the Federal Procurement Reg- 
ulations not all restrictions imposed by a bidder on the public dis- 
closure of descriptive data submitted with a bid renders such bid 
nonresponsive. Only those restrictions which relate to quantity, price 
and delivery terms or which prohibit the disclosure of sufficient infor- 
mation to permit competing bidders to know the essential nature and 
type of the products offered will have that effect. With regard to 
Motorola’s bid it is clear that quantity, price and delivery terms were 
matters of public record since Motorola’s cover letter which was avail- 
able for public inspection clearly stated “we take no exception to 
your Purchase Description on delivery requirements.” Furthermore, 
Motorola’s bid price for various quantities was stated in the invitation 
for bids which, also, was available for public inspection. The only 
question remaining, therefore, is whether the restriction in Motorola’s 
cover letter prohibited the disclosure of sufficient information to per- 
mit the competing bidders to know the “essential nature” and “type” 
of product offered. 

In connection with this question it is noted that the instant invita- 
tion for bids called for a commercially available transmitter-receiver 
and that an off-the-shelf unit suitably modified to meet the require- 
ments of the Purchase Description was desired. Bidders were warned 
that bids containing any exceptions to the requirements of the Pur- 
chase Description would be considered nonresponsive. These require- 
ments were stated rather extensively in paragraph 2 of the Purchase 
Description and covered such things as dimensions, weight, sectional- 
ized construction and performance characteristics. 

While the Federal Procurement Regulations do not contain a defini- 
tion of what is meant by “essential nature” and “type” of product 
offered, it is not unreasonable to assume that the requirements stated 
in paragraph 2 of the Purchase Description adequately define the es- 
sential nature and type of equipment called for since by the terms of 
the invitation any exceptions taken to these requirements rendered 
the bid nonresponsive. The requirements of the Purchase Description 
were common to all bidders and obviously were considered essential 
to the Coast Guard in obtaining its needs. 
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We are in agreement with the contracting officer’s determination 
that Motorola’s restriction on public disclosure of its descriptive data 
did not prevent competing bidders from knowing the essential] nature 
and type of product offered. All bidders had copies of the Purchase 
Description and knew the requirements specified therein. The com- 
peting bidders knew that Motorola offered its Model H23BAC- 
1001AR Handie-Talkie, a standard off-the-shelf item which was ap- 
parently well known in the industry. Furthermore, the minor modifi- 
cations needed to make the Handie-Talkie conform to the Purchase 
Description requirements were not hidden but obvious and easily 
ascertained. 

Accordingly, it must be concluded that Motorola’s bid was respon- 
sive and the award to that firm proper. The material submitted is 
returned as requested. 


[B-145815] 


Contracts—Modification—Intention of Parties Not Expressed— 
Change Orders 


The issuance of a change order under a standard construction contract which 
modified the specification changes proposed by the contractor and which was 
found to have been based on material discrepancies and errors in the elements 
of work included by the contractor did not result in a valid contract modifica- 
tion in the nature of an accord and satisfaction to preclude the contracting 
officer on the basis of the actual facts from unilaterally correcting the mate- 
rial mistakes which were essential to a determination of the amount of the 
equitable price adjustment due the Government as a result of the specification 
changes. 


To the Administrator, Veterans Administration, February 5, 1962: 


Further reference is made to your letter of October 17, 1961, regard- 
ing the propriety of the action taken by the contracting officer to cancel 
and supersede a change order issued under contract V-1006C-188 
entered into October 24, 1956, with Malam Construction Corp. for 
construction of a recreation and theater building at the Veterans 
Administration Center, Dayton, Ohio. 

The specific question presented in your letter is whether the con- 
tractor’s acceptance of a change order directing certain changes in 
the specifications at a net credit of $240 to the Government gave rise 
to a final and binding modification of the contract in the nature of 
an accord and satisfaction. The question has arisen because upon re- 
view after completion of the work it was found that the information 
and data on which the contractor’s proposal was based contained 
material discrepancies and errors of fact, and that the change order 
did not include all the elements of the work involved, but the con- 
tractor refused to negotiate an adjustment. The contracting officer 
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thereupon unilaterally determined that a credit in a substantially 
greater amount was due the Government as an equitable adjustment 
under the changes clause of the contract. From this determination 
the contractor filed a timely appeal under the disputes clause of the 
contract which is now pending before the Veterans Administration 
Contract Appeals Board. 

It is stated in your letter that the matter has been submitted here 
since the pending appeal will require consideration of decisions of 
our Office relating to the right of the Government to recover funds 
erroneously paid under mistake of law or fact quoting in this con- 
nection the general rule set out in our decision of August 4, 1955, 35 
Comp. Gen. 63. Reference is also made in your letter to our decisions 
of March 14, 1956, 35 Comp. Gen. 512, and November 6, 1956, 
B-125483, which held that the scope of an appeal from a contracting 
officer’s determination of an equitable adjustment stipulated in a 
change order was not restricted to the items mentioned in the con- 
tractor’s appeal but embraced all items involved in the changes covered 
by the change order. 

The records submitted shows that the contract was executed on 
Standard Form 23 (Rev. March 1953) and provided for performance 
in strict accordance with the General Provisions contained in Stand- 
ard Form 23a (March 1953), and the specifications and drawings 
specified as supplemented by three addendums, all of which were 
made a part of the contract. The plans and specifications provided 
for concrete caissons. Top and bottom elevations, details indicating 
bell-bottom construction, and a schedule of shaft and bell diameters 
were included in the plans. Detailed construction requirements were 
set out in the specifications. Paragraph 3-5 provided that the sizes 
and dimensions indicated on the plans were the minimum which would 
be accepted and that caissons of shapes and sizes different from those 
indicated would be accepted under stated conditions, i.e., that the 
stated minimums were furnished and that the specified bearing pres- 
sure of 714 tons per square foot was not exceeded. 

Straight shaft, or cylindrical, caissons (such as the shapes actually 
installed on this job) were permissible under the contract provided 
the required minimum dimensions were met or provided their diame- 
ters were equal to the bell diameters shown on the plans; thus the 
footing size and the bearing pressure would remain unchanged. The 
specifications provided (paragraph 3-4 and addendum 2) that the 
estimated quantity of 30 cubic yards of rock excavation in caissons was 
required work under the contract and it was further provided that 
$45 per cubic yard would be paid for overrun and a credit of $25 per 
cubic yard would be taken for underrun. The specifications also pro- 
vided (paragraph 3-8) that should the bottom of caissons be higher 
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or lower than shown (in which case the caisson lengths and volume 
would change) adjustments therefore would be made per articles 3 
and 4 of the contract. 

By letter dated April 2, 1957, Malan submitted a proposal for sub- 
stituting straight shaft in lieu of bell-bottom caissons based on an 
attached “Foundation Caisson Summary” dated March 29, 1957, pre- 
pared by its consulting engineers, as follows: 

Based upon the load test conducted by the Bowser-Morner Testing Laboratories 
and completed on March 31, 1957, we feel that the bearing capacity of a rock 


strata upon which the caissons will rest will safely support 20 tons per square 
foot. 

We feel that the best interests of the Government will be served by permitting 
the contractor to eliminate the bell footings, and substitute therefore a straight 
shaft capable of sustaining the 20 tons per square foot load mentioned above. 
The following tabulation is offered for your consideration : 


Contract Requirements Requested Substitution 
868 cubic yards of caisson excava- 445 cubic yards of caisson excava- 
tion tion, 
32 cubic yards of caisson bell ex- None 
cavation 
400 cubic yards of concrete in the 445 cubic yards of concrete in the 
caisson caisson 


While the contractor in estimating the job did not make a distinction between 
caisson column excavation and caisson bell excavation, we realize that based 
on the soil conditions discovered when the test holes were drilled, the contractor 
would have had to go to additional expense, in order to excavate the caisson 
bells. 

The contractor therefore requests permission to proceed on the basis of the 
requested substitution and further agrees that the increase in the amount of 
concrete for the requested substitution will be at no cost to the Government. 

We further offer to the Government for their consideration a credit of $7.50 
per cubic yard for the 32 cubic yards of caisson bell excavation, which will be 
eliminated __. $240. 

No extension of time is requested in connection with this change. 


The contracting officer issued Proceed Order No. 1, April 8, 1957, 
directing Malan to proceed with the proposed changes subject to 
equitable adjustment as provided by clause 3 of the General Con- 
ditions. This order was superseded by Change Order “B” issued by 
a authorized representative June 14, 1957, which provided as 

ollows: 


With reference to your contract dated October 24, 1956, for Recreation and 
Theater Building No. 305 at Veterans Administration Center, Dayton, Ohio, 
you are hereby ordered to proceed with the following mentioned change in the 
work thereunder : 

Construction of foundation caissons as shown on sheet dated March 29, 
1957 by Moren, Proctor, Mueser and Rutledge, as modified by contractor 
to make caissons 35, 38, 44 to 47, 51, 53, 55, 56 and 57, 39 inches in diameter 
rather than 36 inches as shown, in accordance with your proposal dated 
April 2, 1957, 
at a decrease in the contract price, in accordance with the provisions thereof, 
by the sum of Two Hundred Forty Dollars ($240.00). This change in contract 
work warrants no change in time for completion, 

THIS CHANGE ORDER CANCELS AND SUPERSEDES PROCEED ORDER 
NO. 1 DATED APRIL 8, 1957, ISSUED UNDER THIS CONTRACT. 

This Change Order is issued by me pursuant to Construction Service Authort- 
zation Order No. 52, dated August 9, 1954. 
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After the caissons had been constructed Malan submitted a “Pro- 
posal for Adjustment of Caisson Work” dated March 11, 1958, which 
included a claim for the expense of clearing obstructions encountered 
in boring the caissons of $2,301.60, and offered a credit to the Govern- 
ment for 30 cubic yards of unexcavated rock at $25 a yard amounting 
to $750, and a credit for 29.5 cubic yards of cement not poured at 
$10.50 per yard amounting to $309.75, making a total credit of 
$1,059.75, and a net clairned increase of $1,241.85. 

By his letter of March 28, 1958, the contracting officer rejected 
Malan’s proposal on the basis of data submitted therein showing that 
credits for rock unexcavated, earth unexcavated and concrete not 
poured were due the Government in the amount of $1,737.40, and 
requested Malan to review the matter and revise the proposal 
accordingly. 

After extended correspondence concerning the matter, the contract- 
ing officer finally advised Malan by letter dated September 21, 1959, 
that because of errors of omission and discrepancies in the informa- 
tion and data upon which Change Order “B” was based, it was being 
canceled and superseded by a new change order to provide a credit of 
$1,594.20 to the Government, and Change Order “T” was issued 
accordingly. 

Receipt of Change Order “T” was acknowledged by Malan’s letter 
dated October 9, 1959, in which the view was expressed that it is im- 
proper to reopen a change order once it has been consummated and 
entered into the record as a formal modification of the contract unless 
both parties agree that an error has been made. The contractor re- 
quested that if the change order represented a decision of the con- 
tracting officer “before the fact” this letter also be considered as a 
formal appeal, and he was informed by the contracting officer’s letter 
of October 26, 1959, that the letter had been referred to the Contract 
Appeals Board, as requested. 

It is stated in your letter that the contracting officer takes the posi- 
tion that Change Order “B” was not final and binding on the Gov- 
ernment because of gross and material errors in the data sheet 
prepared by Malan’s consulting engineers upon which the change 
order negotiations were based, and that the nature of these errors 
is set forth in his supplemental findings of fact dated April 4, 1961. 
The most important are summarized in your letter, as follows: 

1. Appellant’s proposal stated that an increase in total volume of concrete 
would result from the substitution of caissons, whereas the increase in bearing 
pressure from 7.5 to 20 tons per square foot in the substitution actually resulted 
in the use of much less concrete than the original plans would have required. 

2. The consulting engineer's data sheet used an average top elevation for each 
of the caissons rather than the actual elevations shown on the plans. 


8. The data sheet assumed the same elevation for the bottom of all caissons 
whereas the base elevations varied on contract plans. 
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4. Shaft lengths and diameters shown on the data sheet were inaccurate. 
As a result the volumes shown therein for excavation and concrete were 


incorrect. 
5. The data sheet referred to only 169 caissons, whereas 176 were required 


by the contract. 

The contracting officer urges, it is stated, “that it was his right and 
his duty to rectify the errors which led to the issuance of Change 
Order ‘B,’ and that he exercised that right by canceling Change Order 
‘B’ and issuing Change Order “T’ to correct for such errors as well 
as to make certain further adjustments not covered in Change 
Order ‘B’.” 

As the result of his further consideration of the matter the con- 
tracting officer determined under his supplemental findings of fact 
of April 4, 1961, as pointed out in your letter, that the adjustments 
in contract price made in both Change Order “B” and Change Order 
“T” were inadequate because the unit volumes and unit prices on 
which they were based were not representative for the work actually 
performed. He found that “to be equitable the adjustment should 
be computed on the same volume basis and on the same work unit 
pricing scales adopted and used by the caisson tradesmen,” and con- 
cluded that the proper credit due the Government for the changed 
work is $6,263.45. 

On the other hand, it is stated in your letter, Malan takes the posi- 
tion “that Change Order ‘B’ was a final change order, negotiated by 
and mutually agreed to by the parties, and issued by the Contracting 
Officer within the scope of his authority under the contract” and 
“that Change Order ‘B’ was therefore binding and conclusive on the 
parties as a valid bilateral modification of the original contract in the 
nature of an accord and satisfaction which could not be reopened 
or disregarded by either party in the absence of proof of fraud in 
the negotiation.” In other words, it is urged by Malan that the 
alleged acceptance of Change Order “B” precludes consideration and 
settlement of the dispute pursuant to the procedure provided by the 
contract. 

Under the terms of clause 3 of the General Provisions of the con- 
tract relating to “Changes” the contracting officer may “by a writ- 
ten order, and without notice to the sureties, make changes in the 
drawings and/or specifications of this contract and within the general 
scope thereof” subject to the express stipulation that “If such changes 
cause an increase or decrease in the amount due under this con- 
tract * * * an equitable adjustment shall be made and the contract 
shall be modified in writing accordingly.” [Italics supplied.] This 
clause includes the further stipulations that “If the parties fail to 
agree upon the adjustment to be made the dispute shall be determined 
as provided in Clause 6 hereof. But nothing provided in this clause 
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shall excuse the Contractor from proceeding with the prosecution 
of the work as changed.” Clause 6 provides a procedure for the set- 
tlement of “Disputes” which stipulates that “any dispute concerning 
a question of fact arising under this contract which is not disposed 
of by agreement shall be decided by the Contracting Officer, who shall 
reduce his decision to writing,” and that if the contractor upon re- 
ceipt of a copy of the decision fails to file an appeal to the head of the 
department as provided thereunder “the decision of the Contracting 
Officer shall be final and conclusive.” [Italics supplied. ] 

In considering similar contract provisions the Supreme Court of 
the United States pointed out in United States v. Blair (1944), 321 
U.S. 730, 735, that rulings and actions by subordinate officers are 
often adjusted most easily and satisfactorily by their superiors and 
that the stipulated procedure provided the Government with an op- 
portunity to mitigate or avoid damages by correcting errors or ex- 
cesses of its subordinate officers. See also Happel v. United States, 
8th C.C.A. (1960), 279 F. 2d 88, 91, cited in American Pipe & Steel 
Corp. v. Firestone Tire & Rubber Co., 9th C.C.A. (1961), 292 F. 2d 
640, 644, in support of the statement “What constitutes an ‘equitable 
adjustment’ is a question of fact.” 

Change Order “B” here in question evidences an acceptance with 
certain modifications of Malan’s proposal of April 2, 1957, which 
obviously was based on information and data submitted with the pro- 
posal and extended negotiations between the parties. Malan appar- 
ently recognizes that the change order was a counterproposal but 
maintains it was “duly signed and accepted” by Malan thereby con- 
summating a binding contract modification. This is quite different, 
however, from the situation considered in Seeds & Derham v. United 
States (1940), 92 Ct. Cl. 97, cited by Malan. In the Seeds case the 
change order was expressly designated a “modification of said con- 
tract,” was accepted as such by the contractor, and its validity was not 
in issue. See also B-W Construction Co. v. United States (1942), 
97 Ct. Cl. 92. 

The crux of the present matter is whether Malan’s alleged accept- 
ance of the counterproposal consummated a binding modification of 
the contract. The short answer is that the copy of Change Order 
“B” submitted with your letter and quoted above does not show that 
it was “signed and accepted” by Malan nor is the alleged acceptance 
otherwise established. Under certain circumstances, however, where 
an original offerer receives an alleged acceptance containing addi- 
tional or altered terms and he performs his part of the agreement, 
his acceptance of the counteroffer may be inferred. See the cases col- 
lected in the annotation 135 A.L.R. 821, 826. 

Fundamentally, to be effective and binding as a modification, the 
new agreement generally must possess all the requisites of a valid and 
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enforceable contract. See 9 Am. Jur., Building and Construction 
Contracts, sec. 72; 17 C.J.S., Contracts, sec. 374. In determining 
whether a contract has been agreed upon, it is the mutual] intent that 
governs, and for this reason substantial agreement in all material 
particulars must be shown.. Where such mutuality is lacking there is 
no binding contract. See the opinion of Justice Washington in the 
leading case of Eliason v. Henshaw (1819), 17 U.S. 225; Iselin v. 
United States (1926), 271 U.S. 136, 139, and the authorities con- 
sidered in Northeastern Const. Co. v. Winston-Salem, 4th C.C.A. 
(1936), 83 F. 2d 57. Cf. Triple “A” Machine Shop v. United States, 
9th C.C.A. (1956), 235 F. 2d 626, involving a claim under a Govern- 
ment contract and whether a job order and its written acceptance be- 
came a contract, where the court stated “Proper pleadings and proper 
evidence might have presented a case of mutual mistake.” 

It is well established as a general rule that a contract made upon 
an assumed state of material facts as to which there was a mutual 
mistake is invalid and may be rescinded, and that this general rule 
applies to every form of contract including accord and satisfaction. 
See the authorities collected in 12 Am. Jur., Contracts, sec. 126 and 
17 C.J.S., Contracts, sec. 144. In Long v. Athol, Mass. Sup. Jud. Ct. 
(1907), 82 N.E. 665, it was held that a mutual material mistake as to 
the amount of work to be done arising from an erroneous estimate 
upon the basis of which the agreement was made rendered the agree- 
ment invalid. See also Road Improvement Dist. No. 4 v. Wilkerson, 
8th C.C.A. (1925), 5 F. 2d 416, 417, where it was alleged that payment 
of a final estimate was made and accepted as a final settlement of a 
road construction contract so as to constitute an accord and satisfac- 
tion. There the court held that since the final estimate was based on 
mutual mistake and errors sufficient to destroy its integrity no effec- 
tive final settlement had been made and therefore the alleged accord 
and satisfaction based on the final estimate fell with it. Cf. Harrison 
Engineering and Construction Corp. v. United States (1946), 107 Ct. 
Cl. 205, and Nippon Hodo Company, Ltd. v. United States (1958), 
142 Ct. Cl. 1; also, Anderson v. United States, 9th C.C.A, (1941), 1238 
F. 2d 13, holding that the Government was entitled to recover an over- 
payment made in final settlement under a Federal building construc- 
tion contract which was due to an error in computation, following the 
general rule stated in our aforementioned decision, 35 Comp. Gen. 63. 

In its proposal of April 2, 1957, Malan stated that based on tests by 
its consulting engineers the bearing capacity of the rock strata upon 
which the caissons would rest would safely support 20 tons per square 
foot. In substance, Malan proposed elimination of the bell footings 
specified by the contract and the substitution of straight shaft caissons 
capable of sustaining a load of 20 tons per square foot in lieu of 714 
tons per square foot specified by the contract. A tabulation was 
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offered supported by computations of its consulting engineers which 
the contracting officer has found was replete with material errors. 
Moreover, the contracting officer has found that all elements of the 
work were not included and that the representation in Malan’s pro- 
posal that the requested change would increase the amount of concrete 
required was grossly erroneous. By substitution of straight shaft 
caissons as proposed by Malan, it seems manifest there would be a 
proportionate reduction in the base area of the caissons with a corre- 
sponding reduction in the volume of the caissons, which necessarily 
would result in a substantial reduction in the concrete requirements, 
instead of an increase as represented by Malan. See in this connection 
United States v. Barlow (1889), 182 U.S. 271, where many years ago 
the Supreme Court of the United States in considering a claim involv- 
ing a modification of a Government contract pointed out it would 
indeed be a mischievous doctrine if actions by public officials based 
upon guesses only and without regard to the true facts could preclude 
the Government from recovery. The court enunciated the principle 
which is now uniformly accepted that contracts may be rescinded and 
restitution obtained for representations of material facts found to be 
false on the premise that it would be unjust to allow one who has made 
false representations, even innocently, to retain the fruits of a bargain 
induced by such representations, and concluded that reasons for the 
application of this rule are much more potent in the case of Govern- 
ment contracts than of contracts with individuals. Cf. Yorke v. 
Taylor, Sup. Jud. Ct. Mass., (1955), 124 N.E. 2d 912; Van Meter v. 
Bent Construction Co., S. C. Cal., (1956), 297 P. 2d 644, and the 
authorities cited by these courts. 

Change Order “B” does not expressly reject, and the ambiguous 
language used reasonably may not be construed as evidencing an 
intention to preclude adjustments of items omitted therefrom and 
which might otherwise be considered under the provisions of the 
specifications and the prescribed contract procedure. That considera- 
tion of the actual facts and all the material elements involved in the 
changes was mutually intended under the provisions of the contract 
seems abundantly clear from the detailed specifications and the express 
stipulations of the General Provisions, and applying the governing 
principles of fair and just dealing referred to above we believe correc- 
tion of the material mistakes and errors appearing in the determination 
of the equitable adjustment due was justified and required under the 
circumstances. This construction serves to effectuate the terms of the 
contract as a whole and, in fact, Malan’s “Proposal for Adjustment of 
Caisson Work” dated March 11, 1958, indicates an understanding at 
that time that the prior determination was not conclusive. The speci- 
fic question presented in your letter is therefore answered in the 
negative. 
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Appropriations—Availability—Maintenance and Operation—Au- 
thorization Requirements 


The use of operation and maintenance funds appropriated to the Department 
of Army for the conversion of a heating plant from coal to gas at a cost greatly 
in excess of the $25,000 limitation on the use of operation and maintenance funds 
in 10 U.S.C. 2674 and in section 637 of the Department of Defense Appropriation 
Act, 1962, 75 Stat. 381, is not proper in view of the legislative history of the 
limitations which evidence a Congressional intent that such work costing more 
than $25,000 should be specifically authorized in a military construction authori- 
zation act and funded from appropriations made pursuant to the authorization. 


Contracts—Negotiation—Propriety 


A contractual arrangement for conversion of a heating plant at a military in- 
stallation from coal to gas at a cost in excess of $25,000 to be financed from an- 
nual Army operation and maintenance funds under which the public utility 
supplier would convert the equipment without cost to the Government, except 
indirectly as may be reflected in service rates, subject to payment in event of 
termination by the Government within 10 years of a net termination charge 
based on cost of the facilities as depreciated annually would be not only an 
evasion of section 637, Department of Defense Appropriation Act, 1962, which 
prohibits the use of operation and maintenance funds for projects in excess of 
$25,000, but also of the competitive bidding requirements of law. 


To the Secretary of the Army, February 5, 1962: 


By letter of December 21, 1961, the Deputy Assistant Secretary of 
the Army (I & L), Installations, asked whether, in our opinion, funds 
appropriated for operation and maintenance properly might be used in 
connection with a proposed conversion of four of the eight boilers of 
the heating plant at Fort Richardson, Alaska, from coal burning to 
natural gas equipment. The conversion will include installation of 
oil burning equipment in the four boilers which would be used in the 
event of gas supply failure until the four stand-by coal-fired boilers 
can be placed in operation. 

It is understood that the Alaska Pipeline Company has secured a 
franchise from the City of Anchorage to serve that area and facili- 
tate to supply gas service are complete with ample capacity available 
for service to Government installations. The furnishing of gas to 
Fort Richardson would require the installation of a pipeline 41,000 
feet long and a metering station at a cost of $595,000. The cost of 
converting the steam plant from coal to gas is estimated at $318,397. 

The scope of the conversion work involved is described as including 
the following items: 

Removal of stokers and coal chutes; installation of six combination gas-oil 
burners in the front wall of each boiler; installation of firebrick-cover over 
grates; alteration of rear forced-air duct and installation of new ducts along 
each side of boiler; erection of platforms and ladders for burner access; in- 
stallation of dual flame protection devices and modification of combination con- 


trol equipment; and installation of two 15,000 gallon above-ground arctic diesel 
oil storage tanks: all at an estimated cost of $318,397. 


— 
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One of the proposals under consideration is that the Company will 
install the pipeline and metering station and furnish the gas at rea- 
sonable rates with a minimum metering charge designed to assure a 
recoupment of its investment. It is stated that the minimum is far 
below Government consumption requirements. The rates are sub- 
ject to re-negotiation and adjustment so as not to exceed rates to any 
customer of the Company having similar conditions of service. Also, 
the Company will retain title to the pipeline and metering facilities 
and be responsible for the operation and maintenance thereof. 

The Government, in consideration of furnishing the connecting 
pipeline and metering facilities by the Company, will agree to pay the 
Company a termination charge if service is terminated by the Gov- 
ernment prior to expiration of a period of 10 years from commence- 
ment of service. It is explained that this termination charge is based 
on initial cost of the facilities, $595,000, subject to annual deductions 
of (1) depreciation at rate of 3 percent and (2) fair salvage value, 
so that at the end of the ninth year the termination charge will be 
about 65 percent of cost. However, at the end of the tenth year the 
Company agrees to write off the entire cost. Also, under this pro- 
posal, the Government would perform the necessary work of con- 
verting the steam plant from coal to gas, the cost thereof estimated 
at $318,397, to be paid from funds appropriated for operation and 
maintenance. 

The second proposal is substantially similar with respect to condi- 
tions of furnishing service, determination of rates and installation of 
the connecting pipeline on a termination charge basis. However, un- 
der this proposal, the Company will also install the conversion facili- 
ties with incidental requirements as are within the scope of the con- 
version work described above. Since the conversion facilities are part 
of Government structures and equipment, the facilities will become 
the property of the Government and will be maintained and operated 
at Government expense. 

In consideration of installation of the conversion facilities by the 
Company, the cost thereof, estimated at $318,397, will be added to 
and become a part of the termination charge and will be reduced at the 
rate of 5 percent per annum. It is stated, also, that this cost would 
presumedly be reflected in the rate charged for gas consumed under the 
same precept as is used for connection costs. 

It is explained that fuel selection studies have been made and it is 
estimated that savings to the Army of $443,118 per year during the 
first 5 years and $345,923 per year during the next 5 years would 
result from the conversion to natural gas using as a basis for com- 
parison the present annual cost of coal operation in the sum of 
$1,963,000. The loss of freight revenue to the Alaska Railroad, a 
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Government-owned corporation, for the transportation of coal would 
reduce the overall estimated savings to $217,749 per year for the first 
5 years and $120,554 per year for the next 5 years. 

The two specific questions presented for decision are as follows: 

A. Whether or not Operation and Maintenance, Army, (O&MA) funds under 
the DOD Appropriation Act, 1962, may be legally used for expenditure of ap- 
proximately $318,397, the estimated cost of converting four of the eight boilers 
in the Fort Richardson, Alaska, power plant, from coal burning equipment to 
natural gas usage including the installation of oil burning equipment which 
would be used in the event of gas supply failure until the standby coal fired 
boilers can be placed in operation. 

B. Whether there is any legal objection to a contract founded on annual 
O&MA appropriation, invoking long term contractual authority cited in para- 
graph 1 hereof wherein the public utility supplier performs the conversion work 
without cost to the government (except indirectly as may be reflected in the 
rate for service) subject to payment, in event of termination by the government 
at any time within 10 years of a net termination charge based on cost of the 
facilities as depreciated annually. 


Concerning question A as to whether operation and maintenance 
funds may be used to pay the cost of the conversion work, it is sug- 
gested that those funds may be used for this purpose unless such use 
is prohibited by section 637 of the Department of Defense Appropri- 
ation Act, 1962, 75 Stat. 381, which reads as follows: 


Sec. 637. Funds appropriated in this Act for maintenance and repair of facili- 
ties and installations shall not be available for acquisition of new facilities, or 
alteration, expansion, extension or addition of existing facilities, as defined in 
Department of Defense Directive 7040.2, dated January 18, 1961, in excess of 
$25,000: Provided, That the Secretary of Defense may amend or change the 
said directive during the current fiscal year, consistent with the purpose of this 
section. 


The directive referred to in section 637 defines alterations as being: 
The work required to adjust interior arrangements, on-base location, or other 
physical characteristics of an existing facility so that it may be more effectively 


adapted to or utilized for its designated purpose. Additions, expansions and ex- 
tensions are not included in alterations. 


In considering the above provision of law and the definitions con- 
tained in the Department of Defense Directive referred to therein, it 
appears desirable in order to more clearly understand the purpose of 
such provision to first discuss some of the background leading up to 
its enactment. 

For a number of years up to and including fiscal year 1957, the 
annual appropriation acts for the Department of Defense included 
under the appropriation for operations and maintenance, Army, @ 
provision making such appropriations available for “alteration, ex- 
tension and repair of structures and property.” At the same time 
there appeared in the general provisions of such acts, as for example 
section 605 of the Department of Defense Appropriation Act, 1957, 
70 Stat. 467, a section reading as follows: 


Sec. 605. Appropriations available to the Department of Defense for the cur- 
rent fiscal year for construction or maintenance shall be available for minor con- 
struction (except family quarters), conversion of and extensions to existing 
structures, and improvements, at facilities of the Department concerned, but the 
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cost of any project authorized under this section which is not otherwise author- 
ized shall not exceed the following cost limitations, but only one allotment shall 
be made for any one project or unit: (a) any such project determined by the 
Secretary of Defense to be urgently required in the interests of national defense, 
$200,000; (b) any such project determined by the Secretary of the Department 
concerned to be urgently required in the interests of national defense, $50,000; 
and (c) any other such project, $25,000: Provided, That the cost limitations of 
this section shall not apply to amounts authorized to be expended for emergency 
expenses on the approval of the Secretary concerned: Provided further, That the 
cost of converting existing structures to family quarters pursuant to the author- 
ity contained in this section shall not exceed $50,000 during the current fiscal 
year at any single facility of the Department concerned. 


Thus, funds available for operation and maintenance as well as those 
for construction were available for the conversion of and extensions 
to existing structures and improvements if among other things the cost 
of each project did not exceed $200,000. It will be noted that the gen- 
eral provisions of these acts made no specific mention of the term 
“alterations.” 

Subsequently, language similar to that contained in the general pro- 
visions, such as that quoted above, was enacted into permanent law 
by section 408 of the act of August 3, 1956, Public Law 968, 70 Stat. 
1016, and is now codified in 10 U.S.C. 2674. 

This permanent language, however, differs from that previously 
appearing in the general provisions of the annual acts in that it limits 
the use of operation and maintenance funds for the purposes specified 
therein to projects costing not more than $25,000. 

The purpose of this language change was explained by officials of 
the Department of Defense, in part, as follows: 

Mr. FLoeTe. * * * 

Section 408 is a new provision in public works authorization bills. The sub- 
stance of it has been repeated in annual appropriation acts. This provision will 
be permanent legislation and will obviate the need for such repetition. 

Moreover, it will check the use of appropriations for maintenance and opera- 
tions which should appropriately be treated as construction. The result is that 


such construction work will thereafter be evaluated on a priority basis with line 
items in the public works bill. 


* * * * * * * 


Mr. PIKE. This is correct. The principal thing that this does is to insure that 
this type of construction will be funded out of construction funds. This section 
also provides that those under $5,000 [$25,000] will be funded out of maintenance 
and operation funds. 

Senator Case. Has that last feature been a part of the limitation in the appro- 
priation bill? 

Mr. Pike. The appropriation bill has put an alternative provision in there 
providing that either one of them could be funded out of either appropriation. 
In practice it has normally been funded out of maintenance and operation. We 
are trying to insure that the larger projects be funded out of construction funds. 


See page 56 of the Senate Hearings on Military Public Works Con- 
struction, 1956. See also page 6110 of the related House Hearings 
[ No. 61] on Military Public Works. 

Following the enactment of this permanent provision of law, the 
words “alteration, extension and repair of structures and property” 
have been omitted from the language of subsequent appropriations for 
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operation and maintenance and in lieu thereof there appears merely 
the phrase “repair of facilities.” An explanation of this change in 
language appears at page 904 of the Senate Hearings on Department 
of Defense Appropriations for 1958 as follows: 


(a) The phrase “repair of facilities” has been inserted in lieu of the phrase 
“alteration, extension, and repair of structures and property ; acquisition of lands 
(not exceeding $5,000 for any one parcel), easements, rights-of-way, and similar 
interests in land”. This change is based upon the fact that section 408 of Public 
Law 968, 84th Congress, provides permanent authority to use military construc- 
tion funds for minor construction in amounts not exceeding $200,000 for each 
project and to use operation and maintenance funds for such minor construction 
where projects do not exceed $25,000. The effect of the changed wording will 
be that alteration of buildings costing between $25,000 and $200,000 will here- 
after be funded from military construction funds rather than operation and 
maintenance funds. Alterations or extensions of buildings costing in excess of 
$200,000 will hereafter be required to be authorized by a construction authoriza- 
tion act and specifically funded from the “Military construction” appropriation. 
[Italics supplied.] 


See also page 1463 of the related House Hearings on Department 
of the Army Appropriations for 1958. 

Thus, while 10 U.S.C. 2674 makes no specific reference to the term 
“alterations” it is apparent that the Congress considered that such 
term was encompassed by the other terms used therein. 

In the meantime the General Accounting Office made a review of 
the programing and financing of selected construction activities at 
a number of military installations and the report thereon was trans- 
mitted to the Congress on January 24, 1961. In that report we advised 
the Congress that : 


Notwithstanding the language in these statutes, operation and maintenance 
funds in excess of $25,000 are used to finance various types of construction and 
construction-type work outside the military construction program. In using 
operation and maintenance funds to finance such work, the military departments 
apparently rely on the fact that, in the course of presenting their justifications 
for such funds at the appropriation hearings, general disclosures are made by 
the services to the Congress that the funds are needed for construction and con- - 
struction-type improvement projects categorized by them as projects for the 
major repair, emergency repair, rehabilitation, alteration, or modification of 
existing facilities. 


& * * * * * & 


We found that, under existing practice, projects financed by the military de- 
partments from operation and maintenance funds included conversions of exist- 
ing facilities from one end use to another, additions or extensions to existing 
facilities, and even new construction; that, in some instances, certain construc- 
tion projects essentially similar to those included in the military construction 
program, were being accomplished outside the program as repair, rehabilitation, 
or modification projects; that, in other instances, operation and maintenance 
appropriations were used to complete projects when amounts available under 
construction authorities or approval were not sufficient to complete the work; 
and that the cost of procuring and installing certain types of equipment, without 
which the facility would not be usable, was not being furnished to the Congress 
for its consideration at the time authorization for construction was being sought. 

We are recommending that the Congress, in order to strengthen review and 
control processes for military construction authorizations, and to bring about a 
more complete disclosure and consistent handling of all construction by each of 
the military departments, consider the desirability of establishing, by the enact- 
ment of appropriate legislation or by such action as the Congress may otherwise 
determine, uniform definitions and basic policies which will govern military 
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construction program presentations by the military departments. It would seem 
appropriate that any policies thus established require that presentations include 
complete information as to scope and foreseeable cost of all construction work of 
the type to be specified by the Congress. In the establishment of definitions and 
policies, the Congress may wish to have the military departments include in their 
presentation not only all new major construction and the equipment necessary 
to make the facility usable for the purpose intended but also projects which con- 
vert an existing facility from one end use to another, modifications or rehabilita- 
tions which substantially alter or increase the value of an existing facility, 
extensions or additions to existing facilities, and construction work of a perma- 
nent nature accomplished in whole or in part by military personnel. 


Numerous references were made to this report during the hearings 
on the Department of Defense appropriations for 1962 and it has been 
inserted in the House Hearings beginning on page 107. As a result 
of this report the House Committee on Appropriations inserted in the 
appropriation bill section 538 (subsequently renumbered as section 
637) reading as follows: 


Sec. 588. Funds appropriated in this Act for maintenance and repair of 
facilities and installations shall not be available for repair and alteration proj- 
ects, as defined in Department of Defense Directive 7040.2, dated January 18, 
1961, in excess of $25,000: Provided, That the Secretary of Defense may amend 
or change the said directive during the current fiscal year, consistent with the 
purpose of this section. 


In commenting on this section, the Committee stated, beginning at 
page 29 of House Report No. 574, 87th Congress, that: 


The. Commitee has, in the hearings, attempted to cope with a multitude of 
terms used variously by the military services such as major repair, alteration, 
modification, modernization, improvement, rehabilitation, and so forth. In one 
way or another these various terms represent the work done to make old proper- 
ties suitable for new uses, and in some cases to restore suitability for the most 
recent uses. * * * 

The Department of Defense in January of this year issued a directive which 
established for the first time some uniform definitions. This directive, of course, 
came too late to have an effect on the format of the budget presentations, how- 
ever, it provides a new management tool and more importantly a guide to com- 
pliance with the letter and intent of Congressional and departmental instruction. 
Not only has there been heretofore a wide disparity in terminology, there has 
been considerable laxity in adherence to the administrative limitations which 
supposedly provided a safeguard for the taxpayers. The record of the hearings 
this year is replete with examples of abuse of authority, ranging from the un- 
authorized construction of an airfield to the alteration of one house at a cost 
three times that authorized for new construction. 


* * * * * * + 


* * * In addition, to enforce compliance with the Secretary’s directive, defini- 
tions in that directive have been incorporated in law, in part, by the proposed 
Sec. 538 which limits funds for repair and alteration projects to a maximum of 
$25,000. It is the intent of the Committee that the Secretary apply strictly the 
cited definitions, and further that he assure close attention to the continuation 


of maintenance of physical facilities as that term is presently defined. [Italics 
supplied. ] 


This provision of the bill remained unchanged when the bill was 
passed by the House. However, during the Senate Hearings on the 
bill, Department of Defense officials urged that such limitation on 
repair and alteration projects would prohibit accomplishment of many 
needed repairs and alterations. See pages 1102 and 1635. The Senate 
Committee on Appropriations apparently agreed with that view and 
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recommended the deletion of the words “repair and alteration proj- 
ects” and in lieu thereof the insertion of the words “acquisition of new 
facilities or expansion, extension or addition of existing facilities.” 

In explaining this change of language the Committee stated at page 
6 of Senate Report No. 653, 87th Congress, that : 

* * * The House further enacted, in section 538, a limitation on the amount 
that may be spent from operation and maintenance funds of $25,000 per project 
on all repair and alteration. The Senate committee is sympathetic to the pur- 
poses of the action taken, but, in the light of the projected increases in the 
strength and readiness of our military forces reflected in the July 26 amend- 
ments, believes it would be impractical at this time to adopt the limitation pro- 


posed by the House, but has proposed a substitute amendment under “General 
provisions, section 637.” 


and at page 45 thereof it also stated : 


The committee is disturbed with the lack of control over the expenditure of 
maintenance and operation funds used for the repair, alteration, modification, 
ete., of facilities. Testimony revealed that this laxity permitted expenditures 
for various projects which the committee feels were abuses of the flexibility 
which the Congress has provided to enable the Department to efficiently manage 
its operations. 

It appears that the new directives issued by the Department of Defense on 
January 18, 1961, and June 30, 1961, covering the construction and maintenance 
and repair of facilities should, if strictly enforced, correct the conditions noted 
in the past. The committee will look to the Department for such strict enforce- 
ment. 


Conference action on the bill resulted in having the word “alter- 
ations” restored in section 637 and at page 8 of the Conference Re- 
port, House Report No. 873, it is stated that: 

The Committee of Conference is in agreement that the word “alteration” as 
proposed in this section is not synonymous with repair. 

In view of this legislative history of section 637 including the intent 
expressed by both Committees that the departmental directive be 
strictly enforced, we believe there can be no question but that the Con- 
gress intended that work of this nature and costing in excess of $25,000 
should be specifically authorized in a military construction authoriza- 
tion act and funded from appropriations made pursuant to such 
authorization. 

Furthermore, in view of the scope of the conversion work, we believe 
there can be no question but that it would constitute an “alteration of 
structures and property” as that term was used in earlier annual ap- 
propriation acts for the Department of Defense and which properly 
might have been paid from appropriations for operation and mainte- 
nance if the cost of such work did not exceed $200,000. As pointed out 
above, the use of operation and maintenance funds for such purposes 
presently is limited by 10 U.S.C. 2674 to projects costing less than 
$25,000. 

Consequently, even though the conversion work was to be consid- 
ered as not being covered by the term “alterations” as defined in DOD 
directive or even if section 637 had not been enacted, it is our view that 
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operation and maintenance funds properly could not be used to finance 
the cost of such work. 

Regarding question B, it is stated by your Department that such 
work is susceptible to competitive bidding and that it goes beyond the 
requirements of the usual utility procurement and connection line 
procedures. If this proposal were to be considered proper there would 
appear almost no limit to which this concept could be carried. Thus, 
if the entire coal-burning facilities were worn out and needed re- 
placement, it could be argued that the entire replacement could be 
made by the coal contractor and the cost thereof reflected in the 
price of the coal. Such procedure would be an evasion of section 
637, quoted above, as well as the competitive bidding requirements, 
and clearly would not be proper. 

Accordingly, both questions A and B are answered in the negative. 
If statutory authorization and appropriations for the conversion of 
the heating facilities are requested from the Congress, we suggest that 
the full cost of the pipeline and metering station and method of financ- 
ing be disclosed to the Congress. 






















[B-131611] 









Printing and Binding—Calling Cards 


Business-type calling cards for the use of officers and employees in the perform- 
ance of their official duties are considered items of a personal nature and, 
in view of the provisions of section 94 of the act of January 12, 1895, 44 U.S.C. 
219, which limit printing to that necessary to the public business, the cost of 
ealling cards may not be charged to appropriated moneys in the absence of 
specific statutory authorization. 








To the Secretary of Agriculture, February 7, 1962: 





We have a letter dated January 11, 1962, from Mr. John P. 
Duncan, Jr., Assistant Secretary of Agriculture, enclosing a letter 
dated September 26, 1961, from Russell J. Hudson, Agricultural 
Officer, Foreign Agricultural Service, Hamburg, Germany. Mr. 
Hudson’s letter again raises the question of reimbursement for busi- 
ness cards used by agricultural attaches in the performance of official 
duties at overseas posts. A sample card is enclosed and the letter of 
January 11, 1962, points out that this card is distinctly different from 
cards he has printed for his personal use and paid for from personal 
funds. 

The letter of January 11, 1962, states that the Department is aware 
of our decision B-131611, dated May 24, 1957, and the several other 
decisions referred to therein, which states that accounting officers of 
the Government have long held that the cost of official calling cards 
constitutes a personal rather than an official expense of the employee 
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or officer for whose use they are procured and that such costs are not 
chargeable to public funds in the absence of specific authority there- 
for. 

Further this letter points out that the Foreign Agricultural Serv- 
ice is engaged in an intensified program of market development to 
maintain and expand foreign markets for American farm products. 
This promotion activity requires agricultural officers to have daily 
contact with numerous key officials of foreign governments, business 
organizations, agricultural trade groups, and private institutions. It 
is pointed out that it is a well-established practice to exchange busi- 
ness cards in many of the foreign countries and that the card ex- 
pressed in the foreign language assists the foreigner in identification 
of the agricultural representative with whom he may be doing busi- 
ness. It further is’ asserted that initial contacts are unnecessarily 
marred if the foreign customers are required to solicit information 
that the business card should provide. ; 

’ Request is made that our Office consider the question of official “bus- 
iness” cards constituting official expense rather than a personal ex- 
pense on the basis that it is essential to the conduct of business abroad 
and is not an expense normally required to be paid from personal 
funds. 

As pointed out in the letter of January 11, 1962, the same matter 
concerning the cost of calling cards was presented to this Office by 
Mr. Thomas E. Morrow, Authorized Certifying Officer, Foreign Ag- 
ricultural Service, Department of Agriculture. The arguments and 
reasons presented at that time for the consideration of such expenses 
as official rather than personal were similar to those currently pre- 
sented. By decision B-131611, dated May 24, 1957, Mr. Morrow was 
advised of the longstanding rule of the accounting officers that such 
costs are personal rather than official and are not chargeable to public 
funds in the absence of specific authority by statute. A number of 
cases were cited as authority for this rule. The discussions and rea- 
sons set forth in the letter of January 11, 1962, in support of, and 
as a basis for, a determination that the costs of business calling cards 
should be considered an official expense are not novel or unique. We 
call to your attention the strong arguments in opposition to the early 
rulings which were considered by the Comptroller of the Treasury in 
20 Comp. Dec. 248. 

The preparation of calling cards involves a printing operation and 
as such falls within the laws and regulations governing printing by 
the executive departments and agencies. The provisions in 44 U.S. C. 
219 permit only printing which is authorized by law and necessary 
to the public business. Government Printing and Binding 
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Regulations promulgated by the Joint Committee on Printing, July 1, 
1961, provides under paragraph 18 as follows: 

Printing or engraving of calling or greeting cards is considered to be personal 
rather than official and shall not be done at Government expense. 

While under 5 U.S.C. 170g, the Department of State, when funds 
are appropriated therefor, may provide for printing outside the con- 
tinental United States without regard to 44 U.S.C. 111 (requiring 
printing to be done at the Government Printing Office) its regulations 
provide that the cost of calling cards is not chargeable to the Gov- 
ernment. See2 FAM 353.1 h. 

The argument for the consideration of expenses for the business- 
type calling cards as official expenses was fully discussed in the earlier 
cases including the decision to your department, B-131611, dated 
May 24,1957. In that case we advised that neither the appropriation 
“Foreign Agricultural Service” nor any other provisions of law eould 
be found authorizing the printing of calling cards. Nothing has been 
presented in the arguments contained in the letter of January 11, 
1962, which had not been considered in the prior decisions by the 
accounting officers, nor has there been added since 1957 any statutory 
authorization for the printing of calling cards. 

Our decision of May 24, 1957, and prior decisions of the account- 
ing officers of the Government set forth the well-established rule with 
respect to the nonavailability of appropriated funds for the payment 
of calling cards. The rule is one required because of the limitations 
expressed in law concerning printing operations of the Federal Gov- 
ernment and the personal nature of the card itself. The payment for 
items for the personal use of employees of the United States has never 
been considered proper as a charge against appropriated moneys un- 
less expressly authorized by law. 

In view of the above we must advise that the expense of the busi- 
ness-type calling cards legally may not be paid from appropriated 
funds. If this matter is of sufficient importance to your department 
it is suggested that steps be taken to obtain authorization for expenses 
of this nature by appropriate legislation. 


[B-147883] 


Officers and Empleyees—Health Services—Examinations 


Annual physical examinations for employees of the Saint Lawrence Seaway 
Corporation, who are engaged in operating heavy equipment, to determine their 
fitness for their occupations, to lessen the consequences of accidents due to 
undisclosed physical weaknesses which could be expensive to the Corporation 
in costs of compensation and property loss or damage, and might result in 
injury or loss of life to employees, are examinations primarily for the benefit 
of the Government rather than the employee and, therefore, funds of the Cor- 
poration may be used for the payment of such physical examinations provided 
that an administrative determination of necessity is made. 


645-668 O - 63 - 36 
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To the Administrator, Saint Lawrence Seaway Development 
Corporation, February 7, 1962: 


On January 3, 1962, the Comptroller-Treasurer, Saint Lawrence 
Seaway Development Corporation, requested our opinion as to 
whether the cost of physical examinations for certain employees is a 
proper charge against the funds of the Corporation. 

He says that some of the employees referred to are engaged in 
operating heavy equipment, such as mobile cranes; that the cranes are 
used on barges when installing and removing heavy buoys and other 
navigation aids from the waters under control of the Corporation, or 
to raise and lower men, materials, and equipment in narrow shafts 
leading to valve-operating machinery; and that for such operations a 
high degree of physical alertness, coordination, and dexterity are re- 
quired for safe and efficient operations. He also says that other em- 
ployees work on ladders and scaffolding up to 120 feet above water 
or ground levels; and that here also alertnesss, coordination, and 
dexterity are essential to safe and effective performance of the as- 
signed tasks. 

He further says that the number of employees to be examined is 
small and the cost would be minor, probably not to exceed $200 per 
year, and that no public health facilities are available in this area, 
so that the examinations would have to be made by local physicians at 
regular rates. 

The Saint Lawrence Seaway Development Corporation is a wholly 
owned United States Government corporation created by the act of 
May 13, 1954, 68 Stat. 92, 33 U.S.C. 981, e¢ seg. The corporate powers 
are specified in section 4(a) of the act, 33 U.S.C. 984, which provides 
in part as follows: 


(a) For the purpose of carrying out its functions under this chapter the 
Corporation— 





e ~ * * * * 




















(9) shall determine the character of and the necessity for its obligations and 
expenditures, and the manner in which they shall be incurred, allowed and 


paid, subject to provisions of law specifically applicable to Government 
corporations * * *, 


Prior decisions of our Office have held that when the physical 
examinations of employees may be considered as primarily for the 
benefit of the Government rather than the employees, the expense of 
such examinations properly may be paid from public funds. The 
general rule regarding the use of public funds for payment of ex- 
penses of the medical treatment or physical examination of civilian 
employees of the Government was stated in 22 Comp. Gen. 32 as 
follows: 






It has been long recognized that the expense of medical treatment for civilian 
employees of the Government is personal to the employee and that there is no 
authority for the payment thereof from public funds unless provided for in the 
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contract of employment or by statutory enactment or valid regulation. 6 Comp. 
Dec. 955; 8 id. 296; 11 id. 177; 16 id. 99; 3 Comp. Gen. 111; 18 id. 533. 


* * * « a * * 


However, this office has held that where the circumstances are such that medi- 
cal attention to an employee—including inoculation or vaccination to which 
these examinations seem more or less akin in view of their precautionary 
nature—may be considered as primarily for the benefit of the Government 
rather than the employee, the expense thereof may properly be paid from appro- 
priated funds. 2 Comp. Dec. 347; 6 id. 447; 60 MS Comp. Dec. 1425; A-29752, 
December 17, 1929; A-32786, August 8, 1930: A-97344, August 26, 1938. Cf. 15 
Comp. Gen. 20. 


Here, the Ctsintealina Tiesiaied! s letter states that in the opinion 
of your Chief of Engineering and Maintenance, and of your Safety 
Officer, a program of annual physical examinations for such employees 
is essential to determine their fitness for their occupations; that the 
consequences of accidents due to undisclosed physical weaknesses could 
be expensive to the Corporation in costs of compensation and prop- 
erty loss or damage, and might result in injury or loss of life to em- 
ployees; and that the risks are further complicated by the necessity 
of accomplishing a heavy maintenance schedule during the winter 
off-navigation season under severe weather conditions of very low 
temperatures, snow, and ice. 

In view of the representations stated, there appears a reasonable 
basis for holding that the physical examinations of the employees in 
question would be primarily for the benefit of the Government rather 
than for the benefit of the employees in order to prevent so far as 
possible damage or injury to Government property and personnel. 
30 Comp. Gen, 387; B-145456, July 3, 1961; 41 Comp. Gen. 387. 

Therefore, we would not be required to object to the proposed ex- 
penditure of corporate funds for the purposes above discussed on the 
basis of an administrative determination of necessity under 33 U.S.C. 
984 (a) (9). 


[B-144919] 


Compensation—Double—Holding Two Offices—Retired Military 
Officer v. Enlisted Status 


The correction of the military records of a Regular Army warrant officer retired 
for length of service to show that he was retired as an enlisted member and not 
as a warrant officer so that his civilian employment at the time he was receiving 
retired pay is no longer in contravention of the dual office act of July 31, 1894, 
as amended, 5 U.S.C. 62, which exempts retired enlisted personnel, makes the 
removal of a debt charge established against the member for the total amount of 
compensation received under the civilian appointment proper. 


Leaves of Absence—Lump-Sum Payments—Appropriation Avail- 
ability 

A lump-sum annual leave payment which is due a former civilian employee whose 
military records were corrected to show retirement in a Regular Army enlisted 
rather than an officer status so that his civilian employment was no longer con- 


trary to the dual office prohibition in the act of July 31, 1894, 5 U.S.C. 62, as 
amended, relates to the leave accrued in connection with the civilian employment 
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and not to the Army service and, therefore, payment for the lump-sum leave 
should be made from funds normally used for such payments upon termination of 
civilian employment, rather than from funds available for amounts due as a 
result of correction of records under 10 U.S.C, 1552(c). 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Retired Pay Received as Commissioned Officer 
Although the correction of-the military records of a Regular Army warrant offi- 
cer retired for length of service to show that the member was retired in an en- 
listed rather than an officer status removed the member’s civilian employment 
from the operation of the dual office prohibition in the act of July 31, 18%, 
5 U.S.C. 62, as amended, the member’s retired status—by reason of receipt of 
retired pay “for or on account of services as a commissioned officer,” and retire- 
ment and receipt of retired pay under the laws relating to enlisted men—brings 
into question the application of the double compensation restriction in section 212 
of the Economy Act of 1932, 5 U.S.C. 59a, and since a case involving a similar 
retired status is now pending in the Court of Claims, no determination as to the 
applicability of section 212 will be made. 


To the Administrator, Housing and Home Finance Agency, Febru- 
ary 8, 1962: 

Your letter of January 11, 1962, requests our decision whether, upon 
the basis of corrected records, the indebtedness asserted against Mr. 
Jose Fuentes under our decision of February 23, 1961, B-144919, may 
be removed, and, also, whether a lump-sum payment may be made to 
him for accrued annual leave incident to his separation from a civilian 
position with the Housing and Home Finance Agency on March 4, 
1961. Your request is based on corrections made in Mr, Fuentes’ mili- 
tary records under authority of 10 U.S.C. 1552. 

The questions presented are stated as follows: 


1. May the indebtedness of Mr. Fuentes, established in B-144919, February 23, 
1961, now be removed, in view of corrected military records. 


2. Should this Office now make a lump-sum payment to Mr. Fuentes for 240 
hours’ annual leave, the maximum allowable under 5 U.S.C, 61b in the circum- 
stances, in view of HHFA corrected records showing separation and reinstate- 


ment ; and, if so, should payment be made out of funds appropriated for the fiscal 
year ending June 30, 1961. 


10 U.S.C. 1552 provides that the Secretary of a military department, 
acting through boards of civilians of the executive part of that mili- 
tary department, may correct any military record of that department 
when he considers it necessary to correct an error or remove an in- 
justice. Except when procured by fraud, a correction under that sec- 
tion is final and conclusive on all officers of the United States. 

By Special Orders issued on September 25, 1961, the Secretary of 


the Army announced the correction of Mr. Fuentes’ military records 
as follows: 


Para. 145. Announcement is made under the provisions of title 10, USC 1552 
of the correction of military records of JOSE FUENTES, 02654438, to show that 
his appointment to the grade of WOJG, W902424, in the Regular Army and his 
temporary promotion to the grade of CWO, AUS, on 24 October 1950, were, and 
are, void and of no force or effect; and that on 24 October 1950 he reenlisted in 
the RA in the grade of MSgt (E-7), RA6028895, placed on the retired list effec- 
tive 31 October 1950 under the provisions of the Act of 2 March 1907:in the grade 
of MSgt (E-7) and concurrently advanced on the retired list to the grade of 


Major (O-4) on 1 November 1950 under the provisions of section 203(e) PL 810, 
80th Congress. 
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The act of July 31, 1894, as amended, 5 U.S.C. 62, provides that no 
person who holds an “office” the salary or annual compensation at- 
tached to which amounts to the sum of $2,500, shall be appointed to 
or hold any other office to which compensation is attached unless spe- 
cifically authorized thereto by law, but that this section shall not 
apply to retired enlisted men of the Army, Navy, Air Force, Marine 
Corps, or Coast Guard retired for any cause. 

In our decision of February 23, 1961, we held that since Mr. Fuentes 
was retired as a Regular Army warrant officer for length of service 
only, he held an “office” within the meaning of the 1894 law and that, 
therefore, there must be recovered from him the total amount of 
civilian salary paid from the date of his original appointment to the 
position involved, namely, on November 3, 1955. Since his records 
now show that he was retired as an enlisted man and not a warrant 
officer, there is no legal basis to question the legality of his civilian 
employment. 26 Comp. Gen. 271, 275. 

Regarding the matter of whether a lump-sum payment for Mr. 
Fuentes’ accrued leave as of March 4, 1961, may be made from funds 
appropriated for the fiscal year ending June 30, 1961, 10 U.S.C. 
1552(c) provides that a claim for amounts due the claimant “on ac- 
count of his or another’s service in the Army,” as a result of correcting 
a record under that section, may be paid from applicable current ap- 
propriations. Since the lump-sum payment relates to leave which 
accrued in connection with Mr. Fuentes’ civilian employment, and 
since, also, it is clear that it is not payable on account of his Army 
service, the payment should be made from appropriated funds nor- 
mally used for lump-sum leave payments upon termination of civilian 
employment. But no lump-sum leave payment should be made until 
the point raised in the concluding paragraph of this decision shall 
have been disposed of because should an indebtedness result from that 
disposition an appropriate set-off against the lump-sum leave payment 
would be in order. 

The correction of Mr. Fuentes’ military record raises questions con- 
cerning the applicability of section 212 of the Economy Act of June 30, 
1932, as amended, 5 U.S.C. 59a, in his case. It is clear that the retired 
pay he has received was paid “for or on account of services as a com- 
missioned officer,” and that he was retired and is receiving retired pay 
under laws relating to enlisted men of the Regular Army. From the 
information furnished with your letter, it appears that his retired 
status with respect to the Economy Act is similar to the status of the 
person involved in a case now pending before the United States Court 
of Claims (@radall v. United States, Ct. Cl. No. 4-60). Pending a 
decision in that case, no determination as to the applicability of sec- 
tion 212 will be made in this case. 
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Bids—Patents, Etc., Item—Indemnification Clause Propriety 


Where a military procurement invitation for an item manufactured to specifica- 
tions included the predetermined patent indemnity clause prescribed in paragraph 
9-103.1 of the Armed Services Procurement Regulation for supplies without re- 
gard to whether they are normally sold or offered for sale to the public rather 
than the not predetermined patent indemnity clause in paragraph 9-103.2 of 
Armed Services Procurement Regulation which limits indemnification for in- 
fringement to supplies or components sold commercially, but the use of the 
erroneous clause did’ not result in restricting competition, or in unreasonable 
prices, or in prejudice to any of the bidders, cancellation of the invitation and 
readvertisement after the bids have been opened would not be warranted. 


General Accounting Office—Jurisdiction—Contracts—Invitation 
Clauses 


Although the matter of requiring indemnification for possible patent infringe- 
ment in an invitation is for determination by the procurement agencies pursuant 
to administratively prescribed criteria, the determination is subject to review 
by the Comptroller General on the basis of the facts and circumstances in each 
case. 


To the Farmers Tool and Supply Corporation, February 12, 1962: 


Reference is made to your letter dated November 30, 1961, enclosing 
a copy of your letter of the same date to Headquarters, Ordnance 
Weapons Command, Rock Island, Illinois, protesting against the in- 
clusion in invitation for bids No. ORD-11-199-62-41 of the Patent 
Indemnity (Predetermined) clause which is set forth in paragraph 


9-103.1 of the Armed Services Procurement Regulation (ASPR). 

The cited invitation for bids was issued on October 16, 1961, by 
Headquarters, Ordnance Weapons Command, Rock Island, Illinois, 
and called for the furnishing of 4,150 M2 Rifle Bipods and various 
quantities of repair parts. The invitation stated that the bipods were 
“to be in accordance with all drawings and specifications listed on 
Master File, Drawing D7790688, Sheets 1 thru 16, showing revisions in 
effect on 21 August 1961.” 

Bids were opened on November 15, 1961. An abstract of the bids 
received shows that 21 bidders responded to the invitation. The low 
bid was submitted by the J & D Tool Co. of Glenbrook, Connecticut. 
Your company submitted the fourth low bid. 

In your letter to Headquarters, Ordnance Weapons Command, you 
state that both the bipod and the spare parts are manufactured com- 
pletely in accordance with Government specifications and that neither 
the bipod nor the spare parts are items which have been or are offered 
for sale to the public in the commercial open market. You contend 
that the inclusion of the patent indemnity (predetermined) clause 
(in Special Provision 12 on page 9 of the invitation) violates the 
Armed Services Procurement Regulation since paragraph 9-103 
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thereof states that a patent indemnity clause shall not be used in con- 
tracts where the contract is for supplies which clearly are not or have 
not been sold or offered for sale to the public in the commercial open 
market. You state further that: 

* * * It is unfair to the government because it undoubtedly results in higher 
costs to the government than are absolutely necessary. This company, for exam- 
ple, in making bids, always takes into account the possibility that it might be 
liable for patent violation. Undoubtedly, other defense contractors also take this 
into account and include amounts in their bids for such contingencies. It is also 
possible that some contractors may not bid at all, due to the fact that in the 
limited time allowed for bidding, no one has time to really check into the possi- 
bility that the government in drafting its own specifications has violated someone 
else’s patent rights. We feel strongly that it is to the government’s interest to 


insure that the patent indemnity clause should only be used where it is permitted 
by the regulations. 


And, finally, you recommended that all bids under the invitation 
should be rejected, the invitation canceled, and the procurement, after 
being appropriately modified, should then be resubmitted under adver- 
tising or negotiation in the discretion of the procuring agency. 
Paragraph 9-103, ASPR, provides, in pertinent part, as follows: 
In order that the Government may be reimbursed for liability for patent in- 
fringement arising out of or resulting from the performance of construction 
contracts or contracts for supplies which normally are or have been sold or offered 
for sale to the public in the commercial open market, or which are the same as 
such supplies with a relatively minor modification thereof, clauses providing for 
indemnification of the Government are to be included in such contracts in ac- 
cordance with the instructions preceding the clauses set forth below. A patent 


indemnity clause shall not be used in contracts under the following circum- 
stances: 


(i) where the contract is for supplies which clearly are not or have not been 
sold or offered for sale to the public in the commercial open market. 
However, even in the foregoing instance, a patent indemnity clause may 
be included where (A) in the case of contracts to be awarded by formal 
advertising it is desired to obtain an indemnity as to components and 
spare parts so sold or offered for sale, in which case the clause in 9-103.2 
may be used * * *, 


Paragraph 9-103.1(a), ASPR, provides essentially that, except as 
prohibited by paragraph 9-103, the patent indemnity (predetermined) 
clause shall be included in formally advertised contracts for supplies 
when it has been determined in advance of issuing the invitation for 
bids that the supplies normally are or have been sold or offered for sale 
by any supplier to the public in the commercial open market. Para- 
graph 9-103.2 provides essentially that except as prohibited by 9-103 
the patent indemnity (not predetermined) clause is appropriate in for- 
mally advertised contracts for supplies or component parts thereof 
when it is not determined in advance of issuing the invitation for bids 
that such supplies or component parts normally are or have been sold 
or offered for sale by any supplier to the public in the commercial open 
market. 

A report from the contracting officer submitted as an enclosure to 
an administrative report dated January 19, 1962, from the Department 
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of the Army, sets forth the following facts with respect to the inclusion 


of the patent indemnity (predetermined) clause in the invitation for 
bids: 


At the time the invitation in question was to be issued, the various provisions 
of the ASPR referred to above were considered and applied in the light of the 
procurement package as a whole. It was determined that certain components of 
the bipod fell into the classification of being sold and offered,for sale to the 
public in the commercial open market. These components were as follows: 



















































Ordnance 
Part No. Description Commercial Source 
7791103 Screw, self locking hexagon head The Nylok Corporation 
with nylon pellet insert. This 611 Industrial Ave. 
is a patented item. Paramus, New Jersey 
7790824 Spring, helical, compression Continental Spring Co. 
Hartford, Connecticut 
MS 16562 Pin, spring, tubular, slotted Elastic Stop Nut Corp. 
Union, New Jersey 
MS 24665 Pin, cotter Hubbard Spring Company 
Pontiac, Michigan 
MS 39086 Pin, spring, tubular, coiled, heavy C. E. M. Company 
duty. Danielson, Connecticut 


Accordingly, indemnity being desired in relation to the above components, the 
clause in ASPR 9-103.2 was appropriate for use under the authority of excep- 
tion (A) of ASPR 9-103 (i). 

However, in interpreting the word “supplies” as contained in the ASPR it was 
considered that the word appropriately extended to the end item and spare 
parts in their delivered condition to the Government which included special 
preparation, packaging, and packing for overseas shipment or extended storage. 
It is required that the end items have a preservative applied prior to wrapping 
using a preservative Type P-9 (MIL—L644) such as supplied by Standard Oil 
Company and that the item be wrapped in a waterproof, greaseproof, moldable, 
self-adhering covering such as that supplied by Orchard Paper Company, St. 
Louis, Missouri. These supplies were determined to be normally sold to the 
public in the commercial open market and, accordingly, the use of the prede- 
termined patent indemnity clause (ASPR 9-103.1) was appropriate. 

Inasmuch as a situation presented itself in which either of the two patent in- 
demnity clauses could be used, and since no significant difference in the legal 
effect of the two clauses could be discerned, it was decided that the predeter- 
mined patent indemnity clause would be included in the invitation for bids. 

Even if the inclusion of the clause were to be considered inappropriate, the 
validity of the bidder’s arguments in support of the protest are seriously ques- 
tioned. This item has been procured by formal advertising twice previously and 
in both instances the invitation contained the clause now being questioned. 
In the first procurement 25 bids were received and Farmers Tool and Supply 
was the low, responsive, responsible bidder and was awarded the contract. In 
the second instance Farmers Tool was second low bidder out of 10 and did not 
receive the contract. In the present instance Farmers Tool is fourth low out of 
21. During this period extending from mid-1960 to the opening of bids in this 
instance on 15 November 1961, Farmers Tool and Supply Corporation took no 
objection to the inclusion of the clause in question. 

To allow Farmers Tool and Supply Corporation to prevail in its rather be- 
lated protest on the basis of something which cannot be considered to be an error, 
if an error it be, of a technical nature and of minor (if any) significance in 
relation to the competition obtained and the reasonable prices offered, would 
be manifestly unfair to the bidders offering prices lower than those of Farmers 
Tool and Supply Corporation. It has been repeatedly held that invitations for 
bids should not be cancelled and readvertised after prices have been revealed 
except for the most cogent of reasons. It is the opinion of the undersigned con- 
tracting officer that such cogent reasons do not exist and it is his recommenda- 
tion that the protest in this case should be denied. 


Where patented inventions may be involved in a procurement there 
are several factors for consideration in determining the advisability 
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of requiring indemnification for possible patent infringements. The 
use of indemnification clauses is not covered by statute. We have 
held that this matter is one for determination by the administrative 
agencies. Such determinations are made pursuant to administra- 
tively prescribed criteria and are subject to review by our Office on 
the basis of the facts and circumstances of each case presented. 

As reported by the contracting officer certain components of the 
M2 rifle bipod have been sold or offered for sale to the public in the 
commercial open market. Under paragraph 9-103(i) ASPR the 
clause set forth in 9-103.2 “may be used” in such circumstances. The 
question before. our Office, therefore, is not whether the procuring 
agency is prohibited from using any patent indemnity clause but 
whether the use of the predetermined clause set forth in 9-103.1 
ASPR, instead of the not predetermined clause set forth in 9-103.2 
ASPR, is fatal to the invitation for bids. 

An examination of the two clauses indicates,that the clause in 
9-103.2 has a more limited scope than the one appearing in 9-103.1. 
The clause in 9-103.2 is limited by its terms to indemnification for in- 
fringement arising out of the manufacture or delivery of supplies 
or component parts which normally are or have been sold or offered 
for sale to the public in the commercial open market whereas the 
clause in 9-103.1 requires indemnification for infringement without 
regard to whether the supplies are normally sold or have been offered 
for sale to the public in the commercial open market. 

It has long been recognized in connection with the award of Gov- 
ernment contracts that no bidder has an absolute right to public 
business but, rather, that the public interest is for primary consid- 
eration in making an award. Further, it has consistently been held 
that an invitation for bids does not import any obligation to accept 
any of the bids received and, consequently, a public officer acting for 
the general welfare is not bound to accept a bid where he determines 
that the public interest would best be served by a rejection of all bids 
and a readvertisement of the needs of the Government. See O’Brien 
v. Carney, 6 F. Supp. 761; Scott v. United States, 44 Ct. Cl. 524; 
Colorado Paving Co. v. Murphy, 78 F. 28. Thus, we have determined 
_ that all bids may be rejected where the specifications are restrictive 
(33 Comp. Gen. 524) or where some substantial benefit would thereby 
inure to the United States (33 Comp. Gen. 441). However, it must 
be recognized that, contrary to the purposes for which the public pro- 
curement statutes were enacted, the rejection of all bids—without 
abandonment of the proposed procurement—is a serious matter and 
tends to discourage competition because it results in making all bids 
public without award, which is contrary to the interests of the low 
bidder and because rejection of all bids means that bidders have 
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expended manpower and money on the preparation of their bids with- 
out any possibility of acceptance. Therefore, the authority to reject 
all bids must be exercised with care and only upon a bona fide de- 
termination that the public interest would thereby be served. 37 
Comp. Gen. 12; id. 760 ; 39 zd. 563. 

In the present case the contracting officer has indicated that fair 
competition was obtained and reasonable prices were received in 
response to the invitation for bids containing the patent indemnity 
(predetermined) clause. Your protest is based on the proposition 
that no patent indemnity clause of any kind was permissible in the 
invitation and because such a clause was included bid prices were 
higher than necessary on the assumption that bidders include 
amounts in their bids for the contingency that a patent infringement 
might result in furnishing the supplies called for by the invitation. 
While we do not deny that your assumption is a reasonable one, we 
do not feel that the error made by the contracting officer by inserting 
the predetermined clause, instead of the not predetermined clause, 
in the invitation is of such a serious nature, or that bidders have been 
so prejudiced by reason of the error, as to warrant cancellation of the 
invitation. Clearly, ASPR permits use of the not predetermined 
clause in the case before us. Obviously, such inclusion might reason- 
ably be expected to cause bidders to submit higher prices, but how 
much more prices were increased, if at all, by the use of the prede- 
termined clause instead of the not predetermined is a matter of specu- 
lation and conjecture. 

We do not believe under the circumstances outlined that the best 
interests of the Government require cancellation of the invitation and 
a readvertisement. 


[B-148035] 


Fees—Parking—Privately Owned Airplanes 


An employee who pays a tie-down fee for the overnight parking of his pri- 
vately owned airplane used on official travel is not entitled to reimbursement 
for the fee in view of section 4 ot the Travel Expense Act of 1949, 5 U.S.C. 837, 
which provides that payment of parking fees in addition to mileage is discre- 
tionary, and of section 3.5b(1) of the Standardized Government Travel Regula- 
tions, which limits parking fee reimbursement to those paid for parking pri- 
vately owned automobiles. 


To R. P. Hogan, Department of Commerce, February 12, 1962: 


Your letter of January 19, 1962, reference A-3.32, requests our deci- 
sion whether you may certify for payment the reclaim voucher, there- 
with transmitted, for $8.50, in favor of Mr. S. V. Wyatt, an employee 
of the Weather Bureau, covering reimbursement for tie-downs of his 
personally owned airplane when used on official business. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 541 


The record shows that Mr. Wyatt while traveling by privately 
owned airplane on official business stopped overnight at Atlanta, Geor- 
gia; Memphis, Tennessee, and Cincinnati, Ohio. He incurred costs 
of $1.50, $6, and $1, respectively, for “tie-down (overnight parking)” 
of the airplane. Mr. Wyatt indicates that, so far as an airplane is 
concerned, tie-down fees are comparable to parking fees which are 
reimbursable items for users of privately owned automobiles. 

Section 4 of the Travel Expense Act of 1949, 63 Stat. 166, as 
amended, 5 U.S.C. 837, provides in part as follows: 


Sec. 4. * * * In addition to the mileage allowances provided for in this section, 
there may be allowed reimbursement for the actual cost of parking fees, ferry 
fares, and bridge, and tunnel tolls. 


Section 7 of the Travel Expense Act, 5 U.S.C. 840, provides as 
follows: 


Seo. 7. The fixing and payment under this Act of travel allowances and 
advances and recovery thereof, and reimbursement of travel expenses under 
this Act, shall be in accordance with regulations whiclf shall be promulgated 
by the Director of the Bureau of the Budget. 


Section 3.5b(1) of the Standardized Government Travel Regula- 
tions, as amended, issued by the Bureau of the Budget, relating to the 
use of privately owned motorcycles, automobiles and airplanes on a 
mileage basis, provides in part as follows: 


3.5b(1) * * * Reimbursement for the cost of automobile parking fees, ferry 
fares, and bridge, road and tunnel tolls also will be allowed unless the travel 
or other administrative determination restricts their allowance. * * * [Italics 
supplied. ] 


Under section 4 of the Travel Expense Act of 1949 the payment 
of parking fees in addition to mileage is discretionary. Section 7 
of the act provides that the reimbursement of travel expenses shall 
be in accordance with regulations promulgated by the Bureau of the 
Budget. The Bureau of the Budget in issuing regulations limited 
the reimbursement of parking fees to automobiles. Since the re- 
imbursement of parking fees is discretionary and the Bureau of the 
Budget—which is charged with the duty of promulgating regulations 
for reimbursement of travel expenses—issued regulations limiting 
parking fees to automobiles, there is no authority to reimburse an 
employee, for tie-down fees incurred when traveling on official busi- 
ness in a privately owned airplane. 

Therefore, the voucher, which together with enclosure is returned, 
may not be certified for payment. 


[B-148069] 


Courts—Costs—Government Liability—Depositions 


An order by a United States District Court requiring the Government to pay 
travel expenses and a fee of a plaintiff’s attorney in connection with the taking of 
depositions by the Government incident to a civil suit brought against the United 
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States by a serviceman who is not able to afford the expense, although he did not 
bring the suit as an indigent plaintiff (forma pauperis), is, under rule 30(b) of 
the Federal Rules of Civil Procedure, 28 U.S.C. App. Rule 30(b) (Civil Proc.), 
within the discretion of the Court to require the party at whose instance a 
deposition is taken to pay reasonable expenses, including attorney’s fees, and the 
United States as the party moving to take the deposition is subject to the Court’s 
discretion ; therefore, payment of the travel expenses and the fee of the plaintiff's 
attorney is approved. 


Appropriations—-Justice Department—Litigation Expenses—Jus- 
tice v. Judiciary Appropriations 


Costs for travel of a plaintiff’s attorney and the attorney’s fee in connection with 
the taking of a deposition by the Government in a suit brought against the Gov- 
ernment by a serviceman who is not able to afford the expense are regarded as 
costs incurred by the Government in preparing its defense rather than as 
attorney’s expenses and fees chargeable to judiciary appropriations; therefore, 
such costs are chargeable to appropriations of the Department of Justice for 
legal activities. 


To the Attorney General, February 12, 1962: 


By letter of January 29, 1962, the Administrative Assistant At- 
torney General transmitted a request (your Department’s Form 25 B) 
from the United States Attorney at Wilmington for authority to pay 
certain expenses for travel of the plaintiff’s attorney to be present at 
the taking of depositions by the Government in connection with 
Leonard G. Glasspool and Carole A. Glasspool v. United States, Civil 
Action No. 2173, United States District Court for the District of 
Delaware. The expenses involved total $1,155.43 and cover per diem 
allowances, traveling expenses and an attorney’s fee. Also included 
with the Administrative Assistant Attorney General’s letter was a 
copy of the court’s order stipulating that payment of these items by 
the Government shall be a condition precedent to the taking of the 
depositions and reserving jurisdiction with respect to taxing them at 
a later date as costs of the proceedings. 

The Administrative Assistant Attorney General states that the 
plaintiff in the case is a serviceman suing for approximately $800,000 
and that the taking of the depositions is deemed the only satisfactory 
means for obtaining necessary information. He states further that 
Government counsel argued in opposition to the plaintiff’s request for 
payment of his attorney’s expenses, adding that, while the plaintiff 
did not enter suit in forma pauperis, it appears the Government is 
being ordered to pay because the plaintiff cannot afford the expense. 

Our opinion is requested as to whether the expenses shown on the 
Department Form 25 B referred to us may properly be approved for 
payment and, if so, whether the payment may be made from funds of 
your Department or those of the Judiciary. 

The court order in this case was issued under rule 30(b) of the 
Federal Rules of Civil Procedure, 28 U.S.C. App., which provides in 
pertinent part as follows: 
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After notice is served for taking a deposition by oral examination, upon motion 
seasonably made by any party or by the person to be examined and upon notice 
and for good cause shown, the court in which the action is pending may make 
* * * any * * * order which justice requires to protect the party or witness 
from annoyance, embarrassment, or oppression. 


There would not appear to be any question but that under rule 
30(b) it lies within the discretion of the courts to require a party at 
whose instance a deposition is taken to pay the reasonable expenses, 
including attorney’s fee, incurred by the adverse party for his repre- 
sentation by counsel at the taking of the deposition. See Gibson v. 
International Freighting Corporation, 173 F. 2d 591, 596 (1949) ; 
Vareltzis v. Luckenbach Steamship Company, 20 F.R.D. 383 (1956) ; 
Morrison Export Co. v. Goldstone, 12 F.R.D. 258 (1952) ; Z’rans World 
Films, 11 F.R.D. 197 (1951); and the annotation at 70 A.L.R. 2d 
758, Costs and fees. Nor does there appear to be any question but that 
the United States, as a party moving to take depositions, is subject 
to the court’s discretion in this regard. North Atlantic & Gulf SS. 
Co. v. United States, 209 F. 2d 487, 490 (1954). And we do not find 
anything in the Civil Rules of the United States District Court for 
the District of Delaware which would operate to abrogate the general 
discretion granted by rule 30(b). Therefore, in the absence of any 
indication that the order here involved was an abuse of the court’s 
discretion, we are of the opinion that the expenses and attorney’s fee 
questioned may properly be approved for payment. 

As to whose appropriations are chargeable with these items, the 
Administrative Assistant Attorney General suggests, because it ap- 
pears the Government is being ordered to pay due to the plaintiff’s 
inability to afford the expense, that our decision of August 27, 1959, 
to you, 39 Comp. Gen. 133, concerning suits brought in forma pauperis, 
might have a bearing in the matter. The Administrative Assistant 
Attorney General apparently has reference to our statement at page 
135 of the decision that: “The appointment of counsel would appear 
to be the responsibility of the court system related to assuring the 
defendant an adequate forum for his case; and, therefore, payment 
by the Administrative Office of the United States Courts of the ex- 
penses of travel and subsistence of the indigent’s attorney for attend- 
ance at a deposition examination is deemed proper under Rule 15(c) 
[Federal Rules of Criminal Procedure, 18 U.S.C. App.].” But this 
statement was made with regard to depositions to be taken at the 
instance of indigent defendants in criminal cases for prosecution of 
their defense, and is not applicable to the question being considered. 
Here the depositions are to be taken for the convenience of the Gov- 
ernment; and the court, in effect, has ruled that, under the circum- 
stances involved, the Government’s convenience will not be furthered 
at the expense of depriving the plaintiff of his right to cross-examine 
the Government’s witnesses merely because he cannot afford to pay 
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the costs of attending the deposition taking. As the court said in the 
North Atlantic case, above, there is a distinction to be drawn between 
attorneys’ fees in general which are paid attorneys by parties in liti- 
gation with the Government, and attorneys’ fees and expenses which 
were the basis for computing what was here allowed as costs in con- 
nection with the taking of a deposition. While the amount of the 
payment ordered to be made was measured by the amount of the ex- 
penses and fees of an attorney, nevertheless the total amount was a 
lawfully imposed condition upon the taking of the deposition and 
was not in the nature of costs in the ordinary sense. 

Applying the court’s reasoning in the North Atlantic case which 
led to the conclusion that payment by the Government of a fee for 
plaintiff’s attorney under circumstances similar to those here involved 
did not constitute an assessment of costs against the Gover.iment 
within the meaning of section 2412(c) of title 28, United States Code, 
prohibiting the assessment of attorney fees as costs in actions brought 
under the Federal Tort Claims Act, 28 U.S.C. 2671, et seg., we conclude, 
with respect to the appropriation question under consideration, that 
the items of expense in question are to be considered as part of the 
expense necessarily incurred by the Government in preparing its de- 
fense and, as such, properly chargeable to appropriations made to the 
Department of Justice for carrying out its legal activities. 

The questions presented are answered accordingly. 


[B-145471] 


Transportation—Dependents—Military Personnel—Death of Mem- 
ber—Short Duty Periods 





Although a regulation which would permit payment of expenses for transporta- 
tion of dependents and household effects of reservists who die as a result of short 
tours of active duty when the movement was not authorized incident to the mem- 
ber’s call to active duty may not be authorized under section 303(c) of the 
Career Compensation Act of 1949, 37 U.S.C. 253(c), which has not been applied 
as authority for transportation unless the dependents or household effects were 
located away from the home by reason of the member’s service at the time of 
death, such a regulation issued under the Missing Persons Act, 50 U.S.C. App. 
1001-1017, which provides benefits for members called to active duty even 
though the tours are of short duration, would be proper; however, there is no 
authority for the issuance of regulations authorizing transportation of depend- 
ents and effects of members who die while in a training duty status. 


To the Secretary of the Air Force, February 16, 1962: 

Reference is made to letter of December 8, 1961, from the Under 
Secretary of the Air Force, PDTATAC Control No, 61-18, requesting 
decision as to whether the Secretaries of the uniformed services may 
issue regulations authorizing movement of dependents and household 


goods of reservists who die as a result of active duty when movement 
was not authorized incident to call to active duty. 
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It is stated that cases arise where reservists are called to short tours 
of active duty of one or more days for any purpose and death occurs 
as a result thereof and that there is a real need for authority for 
the movement of dependents and household goods in such cases regard- 
less of whether the dependents have moved away from their homes 
because of the active duty. The case of a surviving spouse who is 
unable to maintain her family at the home site because of the death of 
her husband is cited as an example of such need. It is contended that 
authority for the proposed regulation is provided in section 303(c) of 
the Career Compensation Act of 1949, as amended, 37 U.S.C. 253(c), 
and in the Missing Persons Act, as amended, 50 U.S.C. App. 1001- 
1017. It is said that under the latter act no distinction is found be- 
tween members called to active duty for training and those called to 
active duty for other purposes, 

The basic statutory provisions governing the transportation of de- 
pendents and household effects are contained in section 303(c) of the 
Career Compensation Act of 1949, as amended, 37 U.S.C. -253(c). 
Under the express language of such provisions, the transportation con- 
cerned is an allowance which accrues to a member upon entrance on 
or release from active duty only from home to first station and from 
last station to home. Consequently, such provisions have not been 
viewed as authorizing any movement of dependents or household ef- 
fects in such cases when the dependents and household effects were at 
the member’s home at the time of release from active duty. On that 
basis the provisions of section 303(c) authorizing such transportation 
upon the death of a member while entitled to receive basic pay—obvi- 
ously a termination of active duty—have not been applied as author- 
izing any transportation unless the dependents or household effects 
were located away from the home by reason of his service at the time 
of death. It is recognized that the provisions in question, standing 
alone, do not clearly preclude the issuance of regulations providing 
for the transportation of dependents and household effects of a mem- 
ber who dies while on a short period of training duty even though the 
member himself had no right to move his dependents and household 
effects incident to such duty. However, nothing has been found in 
the legislative history of the 1949 act to indicate that it was the legis- 
lative intent to authorize the issuance of such regulations and, as men- 
tioned above, the provisions of section 303(c) have not heretofore been 
regarded as granting such broad authority. In the absence of a clear 
legislative expression evidencing such an intent, the matter admits of 
too much doubt for us to conclude at this late date that such provi- 
sions constitute authority for the proposed regulation. 

Prior to the amendment of the Missing Persons Act by Public Law 
85 -217, approved August 29, 1957, section 2 of the act, 50 U.S.C. App. 
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1002, provided that any person who is in active service and who is 
officially determined to be absent in a status there enumerated shall, 
for the period he is officially determined to be in such status, be en- 
titled to receive or have credited to his account the same pay and 
allowances to which he was entitled at the beginning of such absence 
or to which he became entitled thereafter. Section 1, 50 U.S.C. App. 
1001, defines the term “active service” to mean active service in the 
Army, Navy, Marine Corps, and Coast Guard, including active Fed- 
era] service performed by personnel of the retired and reserve com- 
ponents of those forces, the Coast and Geodetic Survey, the Public 
Health Service, and active Federal service by those civilians specified. 

It long has been recognized that training duty performed under 
authority of statutory provisions such as section 7 of the Naval Re- 
serve Act of 1938, 52 Stat. 1176, 34 U.S.C. 853e (1946 Ed.), and under 
prior laws providing for training duty for naval] reservists, was not 
the equivalent of active duty and could not, be considered as such in 
the absence of specific authority therefor. See 27 Comp. Dec. 228; 
19 Comp. Gen. 101; 20 id. 375. Such distinction was recognized by 
the Secretary of the Navy in his letter of November 7, 1946, quoted 
in decision of December 5, 1946, 26 Comp. Gen. 390, in which he 
stated in part that: 

(3) A reservist on training duty is not considered as “in the active military or 
naval service of the United States,” within the meaning of the words as used in 
section 101 of the Servicemen’s Dependents Allowance Act of 1942, as amended. 
The act clearly contemplates a period of indefinite service from which the man 
could not be released, notwithstanding hardship arising from dependency or 


other equally appealing causes, whereas training duty is primarily on a volun- 
tary basis. 


In that decision it was held, among other things, that the Servicemen’s 
Dependents Allowance Act of 1942, 56 Stat. 381, 37 U.S.C. 201 (1946 
Ed.), as amended, providing for the payment of a monthly family 
allowance to certain classes of dependents of enlisted men of the 
Armed Forces while in the active military or naval service of the 
United States, did not apply to enlisted men of the Naval Reserve 
who were ordered to active duty for training as distinguished from 
extended active duty. 

Since the Missing Persons Act was enacted as a wartime measure 
primarily for the purpose of continuing the pay and allowances of 
officers and enlisted men on extended active duty who were in a status 
of missing, missing in action, etc., there appears to have been no in- 
tention that the act, as originally enacted or as amended prior to 1957, 
should apply to a reservist who might be ordered to active duty for 
training for a short period. 

Public Law 85-217 amended section 2 of the Missing Persons Act, 
50 U.S.C. App. 1002, to provide, in addition to the continuance of the 
pay and allowances of any person in the active service as previously 
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authorized, for the payment of pay and allowances in the case of any 
person performing full-time training duty, other full-time duty, or 
inactive duty training during the period that he is officially deter- 
mined to be in a status within the purview of that section. It did not, 
however, effect any change in the meaning of the term “active serv- 
ice” insofar as the Armed Forces are concerned and, while it amended 
section 12 of the Missing Persons Act, 1s amended, 50 U.S.C. App. 
1012, it made no change in the class of persons entitled to such bene- 
fits. Hence, irrespective of the pay and allowance benefits provided 
by section 2 of the Missing Persons Act, section 12 provides only for 
the movement of dependents and household goods of persons in “ac- 
tive service,” and, as indicated above, it is our opinion that the term 
“active service” as used in section 12 refers to the service of members 
called to active duty, even though it may be for short periods of time, 
but does not include reservists performing training duty. We there- 
fore conclude that under the Missing Persons Act provisions, regula- 
tions may be issued authorizing the movement of dependents and 
household goods of reservists who die while in active service even 
though the movement of such dependents and household goods was 
not authorized incident to the call to active duty, but that such pro- 
visions afford no authority for the issuance of regulations authorizing 
the movement of dependents and household goods of members who 
die while in a training duty status. 
The question presented is answered accordingly. 


[B-147982] 


Uniforms—Military Personnel—Officers—Reservists—Qualifica- 
tion 

The purchase of uniforms by an Air Force Reserve Officers Training Corps 
graduate incident to service on active duty in a Reserve status in excess of 
14 days pending the processing of his commission as an officer in the Regular 
Air Force under the distinguished military graduate training program may not 
be regarded as the purchase of uniforms as a Reserve member upon completion 
of not less than 14 days active duty as provided in section 305(a) (2) of the 
Career Compensation Act of 1949, 37 U.S.C. 255, but must be regarded as the 
purchase of uniforms incident to active duty as a Regular officer of the Air 
Force, and, therefore, the payment of a uniform allowance on the basis of the 
Reserve service under 37 U.S.C. 255 is not proper. 


To Lieutenant Colonel J. W. Ballentine, Department of the Air 
Force, February 19, 1962: 

By letter of January 16, 1962, the Chief, Pay and Travel Division, 
Directorate of Accounting and Finance, United States Air Force, for- 
warded your letter of November 24, 1961, requesting advance decision 
as to the propriety of payment of an initial uniform allowance to 


645-668 O - 63 - 37 
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Second Lieutenant Ellis F. Hitt, 59778A. Your request was assigned 
Air Force Request No. 622 by the Military Pay and Allowance Com- 
mittee, Department of Defense. 

In your letter you state that the circumstances surrounding Lieu- 
tenant Hitt’s claim for an initial uniform allowance are the same as 
those of Lieutenant Richard F. Felton, covered in our decision of 
March 22, 1961, B—144820, 40 Comp. Gen. 539, except for the length of 
the time interval between the date Lieutenant Hitt started complying 
with his orders for active duty and the date he executed the oath for 
his Regular Commission. 

It appears that Lieutenant Hitt, while an Air Force ROTC student, 
applied for a Regular Air Force Commission under the program of the 
Air Force Institute of Technology whereby a limited number of dis- 
tinguished military graduates of Air Force ROTC are offered commis- 
sions in the Regular Air Force and upon acceptance become eligible 
for graduate education at the Institute universities. On May 27, 1960, 
Lieutenant Hitt was selected to attend an 18-month course in Graduate 
Electronic Engineering (Guidance and Control Option) at the Insti- 
tute of Technology, Wright-Patterson Air Force Base, Ohio, com- 
mencing September 6, 1960. 

In accordance with the procedural directives established in connec- 
tion with the program, the Headquarters, Air Reserve Records Center 
(CONAC), Denver, Colorado, issued Special Orders No. A-4545 of 
July 11, 1960, directing him to serve on extended active duty in the 
grade of second lieutenant for a period of 36 months unless sooner 
relieved, relieving him from Reserve assignment with Headquarters 
CONAC (IRS) effective August 18, 1960, and assigning him to the 
above university on August 19, 1960, for the 18-month course com- 
mencing September 6, 1960. The orders stated that the effective date 
of duty would be August 19, 1960, but directed Lieutenant Hitt to 
report in class “A” uniform at a specified destination at Wright- 
Patterson Air Force Base on August 22, 1960. Thereafter, by Special 
Orders No. A-1668 of August 31, 1960, of the Department of the Air 
Force, Washington, D.C., Lieutenant Hitt was appointed a second 
lieutenant, Regular Air Force, with date of rank August 19, 1960. 
You state that he executed the oath for his Regular Commission on 
September 9, 1960. The military pay order signed by Lieutenant Hitt 
on September 29, 1961, indicates that he reported for active duty on 
August 19, 1960. 

In your letter of November 24, 1961, you state: 

8. Since Lt Hitt was on active duty in a Reserve status in excess of 14 days, it 
appears that the claim is properly payable. However, in view of the statement 
in Comptroller General Decision B-144820 that both the orders to active duty 
and appointment in the Regular Air Force “must be considered together so as 


to give effect to the manifest intention of the United States Air Force under 
the program”, doubt exists as to the propriety of payment. 
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4. It is understood that several similar claims are being held by individuals 
pending resolution as to whether the number of days on active duty in a Reserve 
status is to be considered the determining factor in regards to Uniform Allow- 
ances. Due to the differences in allowable travel time from homes of record 
and delays in meeting physical qualifications, the elapsed time from the effective 
dates of active duty to the dates of executing the oath for a Regular Commission 
will vary from a few days to in excess of 90 days. 


Section 305 of the Career Compensation Act of 1949, as added by 
section 20(d) of the act of August 10, 1956, 70A Stat. 628, 37 U.S.C. 
255, provides, in pertinent part, as follows: 


(a) An officer of a reserve component is entitled to an initial.sum not to exceed 

-_ as reimbursement for the purchase of required uniforms and equipment, 
er— 

(1) upon first reporting for active duty (other than for training) for a period 
in excess of 90 days; or 

(2) upon completion, as a member of a reserve component, but not as a member 
of the Army without specification of component or the Air Force without speci- 
fication of component, of not less than 14 days active duty; or 


. s * + « « 7 


(c) An officer of a reserve component entering on active duty is entitled, for 
each time of such entry or reentry on active duty of more than ninety days’ 
duration to a further sum not to exceed $100 as reimbursement for additional 
uniforms and equipment required on such duty: * * *. 

In our decision of March 22, 1961, B—144820 (40 Comp. Gen. 539), 
concerning Lieutenant Felton, an AFROTC distinguished military 
graduate, it was held, quoting the syllabus: 

Orders issued by the Air Force Reserve which directed an Air Force Reserve 
officer to active duty for 36 months under the Air Force Institute of Technology 
program, whereby AFROTC distinguished graduates are offered Regular com- 
missions for graduate education and orders, dated 3 days after the member 
entered on active duty at the school, which appointed the member to a Regular 
Air Force commission must be considered together to give effect to the intent 
of the Air Force education program so that the orders to extended active duty in 
the Reserve when the member anticipated receipt of the Regular commission 
may not be regarded as coming within the uniform allowance provisions of 
section 305 of the Career Compensation Act of 1949, as amended, 37 U.S.C. 255, 
to entitle the member to a uniform allowance for active duty as Reserve officer 
in excess of 90 days. 


The principles of such decision were also applied in the case of an 
Army ROTC distinguished military graduate. See B-147685, Janu- 
ary 15, 1962 (copy enclosed). 

As was the case with Lieutenant Felton, Lieutenant Hitt was selected 
for the special training and processed for appointment as a second 
lieutenant in the Regular Air Force. The distinguishing factor in 
Lieutenant Hitt’s case was that he served on active duty in a Reserve 
status in excess of 14 days after his entry on active duty. Notwith- 
standing this period of service in excess of 14 days, it is understood 
from the enclosures you have submitted and from the circumstances 
surrounding the distinguished military graduate program of the 
Air Force that both the member involved and the United States Air 
Force intended that his entrance on active duty in a Reserve status 
was for a short processing period culminating in a Regular Air Force 
commission. However, you refer to a letter dated September 27, 1961, 
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from Headquarters, Air University, Maxwell Air Force Base, Ala- 
bama, to the Institute of Technology, dealing with securing a uniform 
allowance for distinguished military graduates. It is there stated 
in part that: 

2. The question of uniform allowance for DMG’s was discussed with Personnel 


of Hq USAF (AFPTR) in April 1961 subsequent to the Comptroller General’s 
decision B-144820. 

3. On 1 May 1961 this headquarters was verbally advised by Personnel 
of Hq USAF (AFPTR-PR) that the decision had been made to delay tender 
of regular appointments to DMG’s for at least 91 days after entering on EAD. 
This decision was reached after conferences between AFPTR and JAG, Hq 
USAF. We were advised that AFPTR would handle the tender of regular 
appointments to DMG’s and that ground rules were being established at that 
time for DMG’s to enter IT training as reserve officers until they were tendered 
regular appointments. Hq USAF stated that DMG’s would be asked to sign 
CRS prior to entry into IT training. 


The legality of the payment of uniform allowances under that pro- 
cedure is not a matter properly before us for decision at this time, but 
will be considered in the audit of such payments. In Lieutenant Hitt’s 
case, however, it may not be considered, because of the delay in effect- 
ing his appointment in the Regular service after his entrance on active 
duty in a Reserve status, that he acquired a right to an initial uniform 
allowance on the basis of 14 days of Reserve service before the regular 
appointment was completed. In this connection it may be stated that 
the file in the Felton case contains a copy of a letter dated January 11, 
1960, from the Air University, Maxwell Air Force Base, setting forth 
procedure for processing ROTC graduates entering the Institute of 
Technology program and which provides for forwarding a Tender 
of Appointment in the Regular Air Force by the Officer Appointment 
Branch within 72 hours of receipt of notification of the graduate’s 
entry on active duty. In view of the foregoing and the purpose of the 
distinguished military graduate program to secure highly trained 
Regular Air Force officers, it must be considered that the uniforms 
purchased by Lieutenant Hitt were purchased by him incident to active 
duty as a Regular officer of the Air Force, and he is not entitled to the 
uniform allowance claimed. 

Accordingly, there being no legal basis for payment of a uniform 
allowance to Lieutenant Hitt, the submitted military pay order and 
accompanying papers are being retained here. 


[B-148162] 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Addenda Acknowledgment 


The failure of a low bidder, incident to a total procurement of several thousand 
dollars, to acknowledge an addendum which had the effect of reducing the cost of 
the work by a trivial amount ($15) may not be regarded as prejudicial to the 
next low bidder whose bid price was more than a thousand dollars higher, or to 
any of the other bidders and, therefore, the failure to acknowledge the addendum 
may be regarded as an informality which may be waived. 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 551 


— W. Reilly, Atomic Energy Commission, February 20, 
3 


Reference is made to your letter dated February 9, 1962, requesting 
a decision as to the propriety of making an award of a contract to the 
low bidder for the performance of work required for modifications to 
lighting, Building No. 4 at the Knolls Atomic Power Laboratory, 
West Milton, New York. 

You state that the invitation for bids was issued on Standard Form 
19 (January 1959 Edition), and called for bids to be opened on Feb- 
ruary 6, 1962. On January 25, 1962, an amendment to the specifica- 
tions, designated as Addendum No. 1 and dated January 23, 1962, was 
issued containing the following notice: 

Your attention is called to the fact that, in order for your bid to be acceptable, 


it is necessary that you acknowledge receipt of all addenda to the plans and 
specifications in the space provided below and return this notice with your bid. 


On January 30, 1962, an additional amendment to the specifications, 
designated as Addendum No. 2 and dated January 29, 1962, was issued 
and distributed to prospective bidders. However, no notice such as 
that quoted above was included in Addendum No. 2 because, as you 
state, the wording of that notice was considered as sufficiently broad 
to cover all addenda which might be issued. 

Four bids were received in response to the invitation. The lowest 
bid, in the amount of $5,535 accompanied by a bid bond in proper 
form, was submitted by L. S. Blackwood, Sr., Saratoga Springs, New 
York. The next lowest bid, in the amount of $6,650 was submitted by 
the firm of M. Gold & Son, Inc. The amounts of the two highest bids 
were $7,440 and $12,684. 

The circumstances giving rise to your request for our decision are 
outlined by you as follows: 

It will be noted that Standard Form 19, which was used in this procurement 
action,-does not contain any provision for acknowledgment of receipt of changes 
in the specifications. With his bid, L. 8, Blackwood, Sr., returned the notice 
referred to above, on which he acknowledged receipt of Addendum No, 1 and the 
revised drawing which accompanied it, but he did not acknowledge receipt of 
Addendum No. 2. 

Addendum No. 2 modified only one paragraph of the specifications, which was 


paragraph E of Section TP-06. In the original specifications, that paragraph 


reads as follows: 
a. a fixtures are to be as indicated on the drawing or approved 


As modified by Addendum No. 2 that paragraph reads as follows: 
“FH. Lighting Fixtures: 

‘1. Type “A” fixtures are to be Crouse-Hines #VHD-2289 or equal with 
150 W incandescent lamp. 

‘2. Type “B” fixtures are to be Crouse-Hines #VHA-289 or equal with 150 W 
incandescent lamp and Crouse-Hines half-shade #SH2 where shown on 
the drawings. 

‘3. Type ne are to be Benjamin #7642 or equal with 150 W incan- 


descent 
‘4, oe “D” fixture shall be Curtis #6007-R or equal 2-40 W fluorescent 
ps. 
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‘5. New floodlights shall be Wheeler-Fullerton #DP16E or equal with 750 W 
incandescent lamp. 

‘6. Lamp for aiesanee floodlights shall be supplied to the contractor by 
the Contracting Officer.’ ” 

Explanation of the foregoing change in paragraph E appears to be desirable. 
Sub-paragraphs 1, 2, 3 and 4 contain information which was already in the 
possession of prospective bidders, because it is shown on the revised drawing 
which accompanied Addendum No. 1. Sub-paragraph No. 5 clarified the re- 
quirements of the specifications by permitting the installation of a 750 W 
incandescent lamp in fixtures which could accommodate either 750 W lamps or 
1000 W lamps. If and to the extent that sub-paragraph 5 affected the cost of 
the work, the effect thereof was a cost reduction. Sub-paragraph 6 reduced 
the cost of the work by providing that the Government would supply the lamps 
required for relocated floodlights. 

It is estimated by this office that the effect of Addendum No. 2 on the cost 
of the work was a reduction thereof in the amount of $15.00. 

It is the view of this office that award of the contract in this case should be 
made to the low bidder, L. S. Blackwood, Sr., and that the rights of other 
bidders would not be prejudiced thereby, in view of the nature and effect of 
the specification addendum which the low bidder failed to acknowledge in writ- 
ing. However, this office is mindful of the provisions of Section 1-2.405(d) (2) 
of the Federal Procurement Regulations; your Decision No. B-135641 dated 
May 22, 1958 (37 Comp. Gen. 785); and your Decision No. B-146537 dated 
August 17, 1961. The cited regulations and decisions contain language which 
would appear to make it necessary for this office to reject and disregard the 
bid of L. S. Blackwood,Sr., because he did not acknowledge in writing the 
receipt of Addendum No. 2, regardless of the fact that although that addendum 
affected the nature of the work to be performed and the cost thereof, it caused 
a decrease in such cost. It seems clear, in this case, that the position of 
L. 8. Blackwood, Sr., as low bidder was not affected, and could not have been 
affected, by the receipt or nonreceipt of Addendum No. 2. It is certainly clear 
that rejection of his bid would result in an increased cost to the Government 
in the amount of $1,115.00. 

The broad language of the regulations and decisions cited above appears to 
make them applicable to this case; but the special circumstances which appear 
in this instance seem to make this case sufficiently different from those involved 
in your earlier decisions to justify your consideration of this proposed award. 


The question with regard to the effect of a bidder’s failure to ac- 
knowledge an addendum has been before our Office on a number of 
occasions. As was stated in 37 Comp. Gen. 785 the general rule on 
the effect of failure to acknowledge an addendum is that if an amend- 
ment to an invitation affects the price, quantity or quality of the 
procurement, failure of the bidder to acknowledge that amendment 
in the manner required by the invitation or amendment cannot be 
waived. This general rule is predicated upon the principle that the 
acceptance of a bid which disregards a material aspect of an invita- 
tion, as amended, would be prejudicial to the other bidders. 
B-138392, February 25, 1959. It is also said that the failure to ac- 
knowledge gives the failing bidder an option to decide after bid 
opening to become eligible for the award by coming forth with evi- 
dence outside the bid itself that material addenda had been considered, 
or to avoid award by remaining silent. B-141299, December 14, 
1959. 

While the general rule set forth in 37 Comp. Gen. 785 is based on 
sound policy and furthers the spirit and purpose of law governing 
public contract procurements pursuant to formal advertising, we do 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 553 


not believe that it has application to the circumstances present in the 
case before us. The general rule has not been applied indiscriminately 
by this Office to prevent waiver in all cases involving failure to ac- 
knowledge addenda. Thus, waiver has been permitted where the 
modification could have affected the cost of the work only to a negli- 
gible degree, 34 Comp. Gen. 581; or where the additional cost was 
too trivial as a practical matter when compared with the total cost 
of the work, B-141383, January 14, 1960. In B-144185, January 25, 
1961, the additional cost involved was said to be negligible and waiver 
was proper; and in B-144784, June 21, 1961, the facts did not justify 
a conclusion “that the addenda provisions were of a substantial nature 
with regard to the overall cost of the work or that the failure of the 
low bidder to execute the addendum prejudiced other bidders.” 

You have indicated that subparagraphs 1, 2, 3 and 4 of Addendum 
No. 2 merely reiterate the requirements set up in paragraph E of 
section TP-06 of the original specifications and that subparagraphs 
5 and 6 of the addendum affected the cost of the work to the extent 
of a $15 reduction. Also, as you point out, the second low bidder’s 
price was $1,115 higher than the low bid. Furthermore, with respect 
to the total cost of the procurement ($5,535), it cannot be concluded 
that a $15 cost reduction is more than negligible or trivial. Under 
these circumstances it is clear that no prejudice could result to the 
other bidders by the low bidder’s failure to acknowledge the adden- 
dum. Indeed, if we assume that the low bidder’s failure to acknowl- 
edge the addendum was due to ignorance of its existence, then his bid 
price would not reflect the lessened requirements of the specifications 
and, therefore, his failure to acknowledge would only be prejudicial 
to his competitive position and even possibly beneficial to the position 
of the other bidders. 

For the reasons stated, we find no basis for objecting to waiving, 
as an informality, the low bidder’s failure to acknowledge Addendum 
No. 2. 


[B-148087] 


Travel Expenses—Overseas Employees—Home Leave—To Other 
Than Residence 


Au overseas employee who, while on home leave in the United States, was unable 
to reach his residence on the West Coast because of the illness of a parent living 
in the East and who as a result did not stay for any extended period in one loca- 
tion may have the most western point at which he abandoned his trip to his 
residence administratively determined as an alternate location for computation 
of constructive travel costs rather than have the travel regarded as travel to 
various locations for personal convenience within the meaning of regulations 
prescribed by the Bureau of the Budget in Circular A-4, May 2, 1955 (now 
section 42, Circular A-56, April 30, 1962), which would preclude payment for 
the cost of such travel. 
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To Major L. L. Persons, Department of the Army, February 21, 
1962: 


Your letter of December 15, 1961, reference AENCO-FE, trans- 
mitted here by the Director, Field Division Operations, Finance 
Center, U.S. Army, on January 30, 1962, requests our decision con- 
cerning the propriety of payment of the transmitted voucher for an 
undetermined amount in favor of Mr. George E. Tybursky, a civilian 
employee of the Department of the Army, covering traveling ex- 
penses relating to his travel under reemployment leave orders. 

Mr. Tybursky’s travel orders, Letter 09-1019, dated September 9, 
1960, authorized travel to Glendale, California, for the purpose of 
taking leave between tours of duty overseas. This order was amended 
November 15, 1961, to authorize such leave to be taken at Kansas 
City instead of his place of residence at Glendale. 

Mr. Tybursky arrived at McGuire Air Force Base from his over- 
seas headquarters at Frankfurt, Germany, on September 19, 1960. 
He departed from New York City, on September 21 arriving at 
Thorndike, Massachusetts, the same day. He remained at that loca- 
tion until September 25 in an annual leave status. He then traveled 
by privately owned automobile to New York City, Secaucus, New 
York, Washington, D.C., and by various indirect points to West Palm 
Beach, Florida, then to Kansas City, Missouri, the farthest western 
point of travel. On the return trip he traveled to London, Canada, 
thence to New York City returning to Thorndike on October 16, 
where he remained in an annual leave status until October 28. He 
returned to McGuire Air Force Base, October 30 for his return flight 
to Frankfurt, Germany, his overseas duty station. 

Section 7 of the Administrative Expenses Act of 1946, as amended, 
5 U.S.C. 73b-3, authorizes travel for leave purposes to “place of resi- 
dence.” However, that phrase is not viewed as requiring travel to the 
actual residence as a condition to the allowance of travel expenses. 
See 35 Comp. Gen. 246. Executive Order No. 9805, as added by 
Bureau of the Budget Circular A-4, May 3, 1955, in effect at the 
time of the commencement of Mr. Tybursky’s travel, authorizes travel 
to “another location within the country, territory, or possession in 
which such place of actual residence is located” not to exceed the 
constructive cost of travel to his place of actual residence. Those 
regulations authorize travel to an alternate location not to exceed 
constructive cost of travel to actual place of residence but do not 
provide for travel to various locations for persona] convenience. See 
37 Comp. Gen. 113, 

The employee says that when he applied for reemployment leave his 
intention was to visit his legal residence, Glendale, California. He 
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points out that he and his wife, on their way to Glendale, made several 
stops to visit relatives. When they reached Kansas City they were 
told that his mother was seriously ill; therefore, he and his wife re- 
turned east to be with his mother rather than continue the trip to 
California. 

Thus, the case presented is one in which the employee, except for the 
illness of his mother would have proceeded to Glendale, his place of 
residence in California. -His travel orders covering the return trip to 
Frankfurt required that he be available for travel from McGuire Air 
Force Base, on or about October 31, 1960. Therefore, had he con- 
tinued by automobile to California from Kansas City—round-trip 
distance of approximately 3,200 miles—on October 7 and returned by 
that mode to McGuire Air Force Base it is evident he could have taken 
only a brief period of leave at Glendale. In such case otherwise proper 
travel expenses for direct travel between Frankfurt and Glendale 
would have been allowable, notwithstanding a brief stay in Glendale. 
The case is to be distinguished from 41 Comp. Gen. 146 wherein the 
employee incident to a global tour had spent only a brief period of 
leave in the country of his residence. Here, the entire period of leave 
was taken by the employee in the country of his residence but he did 
not stay for an extended period in any one location. As indicated 
above, the applicable regulation, Bureau of the Budget Circular A-4, 
May 2, 1955, does not provide for travel to various locations for per- 
sonal convenience. Our opinion is, however, that those regulations 
do not preclude a determination—as administratively made in this 
case—that Kansas City, Missouri, may be considered as an alternate 
location. Moreover, while Department of the Army, Civilian Person- 
nel Regulations, T3.2-11, provides that the employee “may take leave 
at another location,” we are of the opinion that it need ndt be con- 
strued to prevent payment of expenses of direct travel to Kansas City 
and return in the circumstances of this case. 

Action on the voucher, which voucher together with related papers 
is returned, should be taken accordingly. 


[B-147902] 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Information 


A requirement that bidders for a military construction project furnish with 
their bids information on the amount of work to be performed with their own 
organizations otherwise their bids will be considered nonresponsive is a require- 
ment for the purpose of determining the responsibility of the bidders rather than 
the responsiveness of their bids so that paragraph 2-301(a) of the Armed Serv- 
ices Procurement Regulation requiring rejection of bids where the information 
which the bidders have not furnished is to be used to determine the responsive- 
ness of the bid is not for application; therefore, the failure of two low bidders 
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to submit the performance of work information with their bids does not require 
oe nee and permission to furnish the information after bid opening is not 
proper. 


To Richard G. Danner, February 23, 1962: 

Further reference is made to your letter of January 8, 1962, protest- 
ing, on behalf of the Alcan Pacific. Co., against the award of a con- 
tract to either Acme Construction Co. or Utah Construction & Mining 
Co. in that they failed to furnish with their bids performance infor- 
mation requested in article 10 of invitation ENG—04-167-62-14. 

On schedules “A” and “B” of the invitation, the three lowest bids 


received were as follows: 


Schedules 
“A” oe oe 
Utah Construction & Mining Co. $1, 890, 913 $1, 846, 913 
Acme Construction Co. 1, 849, 000 1, 853, 500 
Alcan Pacific Co. 1, 849, 900 no bid 


Invitation article 10 provides: 


Performance of Work: Each bidder shall submit with his bid a statement of 
the work which he will perform with his own organization (e.g., earthwork, 
paving, brickwork, or roofing, etc.), the percentage of the total work (including 
additive items) this represents, and the estimated cost thereof. That percent- 
age shall be equal to or greater than the percentage figure established in SC-16, 
“Performance of Work by Contractor” of the SPECIAL CONDITIONS; other- 
wise the bid will be considered non-responsive. 


Special condition SC-15, inadvertently referred to as SC-16 in 
article 10 above, provides: 


PERFORMANCE OF WORK BY CONTRACTOR: The Contractor shall per- 
form on the site, and with his own organization, work equivalent to at least 
twenty percent (20%) of the total amount of the work to be performed under 
the contract. If during the progress of the work hereunder, the Contractor 
requests a reduction in such percentage, and the Contracting Officer determines 
that it would be to the Government’s advantage, the percentage of the work 
required to be performed by the Contractor may be reduced; provided, written 
approval of such reduction is obtained by the Contractor from the Contracting 
Officer. 


Alcan furnished with its bid the statement required in invitation 
article 10. However, the two low bidders, as well as eight others, 
did not furnish the statement prior to the opening of bids. After 
the opening of bids, the two low bidders did furnish the required 
statements. Utah Construction & Mining Co. indicated it did not 
intend to meet the requirement that at least 20 percent of the work 
be performed with its own forces and Acme Construction Co. indi- 
cated that it would meet the requirement by performing 25.35 percent 
of the work with its own forces. 

You point out that Par. 3-301(a), Armed Services Procurement 
Regulation, provides that “To be considered for award, a bid must 
comply in all material respects with the invitation for bids so that, 
both as to the method and timeliness of submission and as to the 
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substance of any resulting contract, all bidders may stand on an equal 
footing and the integrity of the formal advertising system may be 
maintained.” In view of this provision and invitation article 10, 
which you interpret by itself as requiring the bid to be considered 
nonresponsive for failure to submit the performance of work state- 
ment, you state that the failure of the two low bidders to furnish 
with their bids the statements of the amount of work to be performed 
with their own forces was a material deviation requiring the disre- 
gard of those bids. You state, further, that the precise question has 
never been considered by our Office before, but that statements in 
decision B-146539, August 10, 1961, 41 Comp. Gen. 106, that failure 
to furnish information with bids as requested by contracting agencies, 
will result in rejection, and the suggestion in decision B—139923, Sep- 
tember 30, 1959, 39 Comp. Gen. 247, that the Secretary of the Army 
clarify an invitation requirement for subcontracting data, lend sup- 
port to your position that the low bids should be disregarded. It is 
suggested also that the decision in B-137319, February 5, 1959, 38 
Comp. Gen. 532, holding that noncompliance with a requirement in 
an invitation that a bid bond be submitted with a bid requires rejec- 
tion of the bid as nonresponsive, should be made applicable to the 
immediate situation. Finally, you suggest that the failure to strictly 
enforce the requirement involved will leave the way open for brokers 
to obtain lucrative contracts and thereafter subcontract all the work 
to other companies. 

In our view ASPR 2-301(a) is not applicable to the immediate 
case. That regulation is listed under the heading “Responsiveness of 
Bids” and would therefore be for application only in situations where 
the information is to be used to determine the responsiveness of bids. 
Moreover, in 41 Comp. Gen. 106, we considered the reason for the 
performance of work information requirement and concluded that it 
was for the purpose of determining the responsibility of bidders. 
We do not think that the purpose in requiring the information is 
changed even if the additional language that now has been added to 
the clause can be considered as making the submission mandatory. 
The rule as it was expressed in the cited decision is that “Where the 
information is intended for use in determining the bidder’s respon- 
sibility, it may be changed or provided subsequent to bid opening 
without prejudice to consideration of the bid even where the invita- 
tion warns that failure to conform may resylt in bid rejection.” 
[Italics supplied.] While it was stated in 41 Comp. Gen. 106 that the 
failure to furnish certain information with a bid will result in the 
rejection of the bid, that rule has been applied generally to the re- 
quirements in invitations for descriptive literature and samples 
needed for the evaluation of bids, and the requirement for information, 
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concerning the degree to which the bidder will perform the work 
himself, was distinguished from those requirements. 

As to the decision in 39 Comp. Gen. 247, although we suggested in 
that case that the Secretary of the Army clarify the situation in con- 
nection with the ambiguity created by the clauses used in that pro- 
curement, the view expressed by our Office in the decision was that 
since the list of subcontractors that the bidders were to furnish with 
their bids was information related to responsibility, it could not be 
considered a material part of the bid, and our suggestion that invita- 
tions advise bidders of the nature of invitation requirements and the 
effect of failure to comply therewith was intended to apply only to 
situations where the requirement is as to a material part of the bid, 
for any attempt to make an immaterial requirement mandatory would 
be without any force or effect. 39 Comp. Gen. 655; id. 881. 

You indicated that you think the bid bond decision in 38 Comp. 
Gen. 532 should be made applicable to the instant situation, since 
otherwise bidders are free to get better prices from their subcon- 
tractors after the bids are opened and thereby bring themselves within 
the 20-percent limitation, which procedure you consider prejudicial 
to bidders that furnished the statement with their bids. While it 
may be that prospective subcontractors will offer better prices to the 
low bidder after the opening of bids and the low bidder may thereby 
be able to conform to the 20 percent of the work requirement which 
he may not have been able to do before, this is a risk that the bidder 
undertakes in any event since, should he fail in this regard, he would 
find himself in a state of default which would permit the award to 
be made to another with the excess costs charged to his account. Fur- 
ther, nothing precludes a bidder who furnishes all the information 
with his bid from obtaining better prices from his subcontractors 
after the opening of bids or changing his subcontracting arrangements 
as long as he too stays within the 20-percent limitation. As a result, 
it does not seem that the completely compliant bidder at bid open- 
ing is in a more prejudiced position than the partially compliant 
bidder. 

Further, the opportunity for “two bites at the apple” given to bid- 
ders failing to furnish bid bonds is not present in the immediate sit- 
uation, inasmuch as the standard bid form provides that the bidder 
proposes to perform all work “in strict accordance” with the “specifi- 
cations” and “conditions,” as well as other provisions not in issue here, 
and special condition SC-15 in the specifications provides that “The 
Contractor shall perform on the site, and with his own organization, 
work equivalent to at least twenty percent (20%) of the total amount 
of the work to be performed under the contract.” In this connection, 
it was stated in 41 Comp. Gen. 106 that “whether or not he furnished 
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the information with his bid, he could be required to perform the 
contract in accordance with the specifications including the minimum 
of 20 percent with his own organization.” 

For the foregoing reasons, we are of the opinion that to permit 
the bidders involved to furnish the performance of work information 
after the opening of bids is not improper. 


[B-148061] 


Storage—Household Effects—Constructive Costs 


An employee who was required to store his household effects en route to his new 
duty station because of the critical housing shortage and who claims reimburse- 
ment for storage on the basis of the constructive costs that would have been 
billed by the carrier had storage been available at either the origin or destina- 
tion point, including warehouse handling and drayage, rather than on the basis of 
the bill the carrier was required under its tariff regulation to present, which bill 
resulted in an increase in transportation costs and a decrease in storage costs 
because no drayage item was included may be reimbursed for the additional cost 
of the storage. 


To L. H. Hagen, Department of Agriculture, February 26, 1962: 


Your letter of January 19, 1962, reference 6540, requests our de- 
cision whether Mr. William A. Worf, an employee of the Forest Serv- 
ice, may be paid an additional amount claimed by him incident to the 
storage of his household effects at a place en route to his new official 
station. 

Travel orders dated May 22, 1961, directed the employee to proceed 
with his dependents from his old station at Richfield, Utah, to 
Kemmerer, Wyoming, his new permanent post of duty. Because of a 
critical shortage of housing facilities at his new station, the employee 
stored his household effects en route at Salt Lake City, Utah. 

The bill of lading covering the shipment of the effects shows storage 
costs of $105 ($70 storage plus $35 warehouse handling) and trans- 
portation costs of $454 ($238 to storage at Salt Lake City and $216 
from there to Kemmerer). The traveler is claiming reimbursement of 
$210 for storage and $441 (7,000 pounds at $6.30 per cwt. for 280 
miles) for transportation of his household effects. The claim is based 
upon the constructive costs of direct transportation ($311.50) and 
storage of the effects ($210) presuming storage had been available at 
either the point of origin or the destination of the shipment. 

The shipment, as effected, resulted in an increase of $142.50 ($311.50 
plus $142.50 equals $454) in necessary transportation costs. No 
drayage cost, as such, was incurred incident to the storage since the 
movement of the effects to and from storage at Salt Lake City is in- 
cluded in the carrier’s transportation charges. The administrative 
office states that the carrier’s method of billing was required by tariff 
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regulations. The itemization of constructive costs shows expenses 
directly relating to storage as $210. That cost is furnished by the 
carrier and consists of $70 for storage, $35 for warehouse handling, 
and $105 for drayage to storage at Richfield or from storage at 
Kemmerer presuming that storage facilities had been available at 
either of these points. Such storage costs do not exceed those allow- 
able by Schedule A, Bureau of the Budget Circular A-37. 

We held in B-145519, May 1, 1961, cited by you, that under sub- 
section 12(b) of Executive Order No. 9805, as amended by Executive 
Order No. 10507, reimbursement for storage may not exceed the 
amount actually expended by the employee for the storage, including 
charges incurred in connection therewith. However, payment in that 
case was requested on the basis of treating a “transportation” charge 
as “drayage” from storage and did not involve a request for payment 
based upon and limited by constructive storage costs furnished by 
the carrier. 

In the circumstances here presented, $210 may be allowed for stor- 
age. Therefore, the voucher, returned herewith, may be certified for 
payment if otherwise proper. 


[B-147867] 


Taxes—State—Exemption Certificates—Blanket Type 


A blanket type tax exemption certificate to be used to obtain the Federal Govern- 
ment’s exemption from State or local taxes in the case of continuing or numerous 
purchases from vendors is permissible and the adaptation of either Standard 
Form 1094 or a State required or provided form, otherwise satisfactory, for pur- 
poses of a blanket type exemption is not subject to legal objection. 


Taxes—State—Exemption Certificates—Individual Certificate Is- 
suance Requirement 


The requirement in Title 7 of the General Accounting Office Policy and Pro- 
cedures Manual, section 4820.50, for the issuance of a separate certificate for each 
kind of tax (State or local) for which exemption is claimed pertains only to 
different taxing jurisdictions, i.e., State or local and does not require separate 
certificates for different kinds of State taxes; therefore, in the case of exemp- 
tions claimed from Texas taxes where gasoline is covered by one tax law and 
other items are subject to a different tax law only one exemption certificate for 
gasoline and other items purchased from a service station vendor is required. 


Taxes—State—Exemption Certificates—Stamp, Etc., in Lieu 


Although the use by the Department of Agriculture of a tax exemption state- 
ment imprinted on the various order forms instead of the issuance of individual 
tax exemption certificates to obtain exemption from Texas sales taxes in the 
case of a large number of miscellaneous purchases where a blanket type exemp- 
tion would not be warranted is not legally objectionable, for purposes of uni- 
formity and applicability to other Government agencies in the State, the matter 
should be taken up with the General Services Administration. 
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Taxes—State—Exemption Certificates—Evidence 


A simplified method to provide evidence of exemption from State sales taxes by 
the use of a citation on the procurement document to the single blanket tax ex- 
emption certificate would not be objectionable from an audit viewpoint; how- 
ever, the matter should be taken up with the General Services Administration. 


To the Secretary of Agriculture, February 27, 1962: 


Reference is made to letter dated December 29, 1961, from the Ad- 
ministrative Assistant Secretary concerning several questions which 
have arisen in connection with the procedure to establish the exemp- 
tion of the United States from the recently enacted Texas Limited 
Sales, Excise and Use Tax Act, V.A.T.S. Tax.—Gen. art. 20.01, e¢ seq., 
effective September 1, 1961. 

The first question is whether a blanket type of exemption certificate 
could be used by the Government in lieu of S.F. 1094, U:S. Tax 
Exemption Certificate, to assert the Federal Government’s exemption 
from the Texas sales tax. It is stated that such certificate would be 
furnished to vendors from whom continuing or numerous purchases 
are made, such as utility companies or vendors of service station items. 
The GAO Policy and Procedures Manual, 7 GAO 4800, prescribes the 
use of S.F. 1094 by all agencies of the Federal Government to secure 
exemption from State or local taxes either at the time of each sale, or, 
where contracts provide for multiple deliveries, with each invoice cov- 
ering partial delivery or upon completion of the entire contract. The 
Manual does not specifically provide for the use of S.F. 1094 as a 
blanket type exemption certificate. 

In support of the request for authority to use blanket type exemp- 
tion certificates, the Administrative Assistant Secretary says that a 
sizable economy would result from your Department; that where the 
billed tax is over one dollar and is repetitive in character, such as is 
the case with utilities, the volume of individual exemption certificates 
otherwise required would be materially reduced; that in addition, 
where the billed tax is a dollar or less under 7 GAO 4820.10 an exemp- 
tion certificate cannot be used and the tax is paid; and that in those 
cases, while the individual tax items may be a dollar or less, over a 
period of a year the total tax which would have to be paid could run 
into thousands of dollars, and the use‘of a blanket exemption certificate 
would result in the saving of such amounts since the tax would not be 
included in the billings. 

The second question raised has to do with the interpretation of 7 
GAO 4820.50 which provides, in part, that “A: separate certificate 
will be issued for each kind of tax (State or local) for which exemp- 
tion is claimed.” The question is stated to have arisen particularly 
with respect to the purchase of gasoline, which is covered by a different 
tax law in Texas, the billing for which also covers the purchase of 
other items subject to the sales tax. 
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The third question involves the large number of miscellaneous pur- 
chases made throughout the State by employees of the Department 
from vendors to whom issuance of a blanket exemption certificate 
would not be warranted because of the small volume of orders to any 
one vendor. It appears to have been requested within your Depart- 
ment that authority be obtained for the inclusion of a tax exemption 
statement on the order forms, particularly where it was anticipated 
that the billed tax would be a dollar or less, and that such authoriza- 
tion permit the use of a rubber stamp containing the exemption. 
statement. In this case, too, it is stated that the inclusion of a tax 
exemption statement on the order forms would eliminate the issuance 
of a large volume of otherwise required individual certificates, as 
well as result in the savings represented by the many dollar or less 
tax items which would thus be eliminated. 

The fourth question involves a proposed further simplified method 
of providing evidence of exemption from the tax with respect to all 
transactions subject to the Texas Limited Sales, Excise and Use Tax 
Act. This method would provide for the issuance of a single blanket 
certificate which would be applicable to all United States Government 
procurement transactions, Citations in each instance would be made 
on the procurement document to such certificate. It is pointed out 
that this method has been in use in the State of Maryland since 1947 
on a Government-wide basis. 

Your Department believes that other Government agencies with 
field personnel in Texas could also adopt the procedures suggested 
above and it is further stated in the letter that the use of either a 
blanket exemption certificate or a tax exemption statement on the 
orders might be legally unobjectionable in other States and that in 
either event, the Government would stand to benefit considerably if 
the suggested procedures were adopted. 

The Texas Limited Sales, Excise and Use Tax Act imposes a two 
percent sales tax upon each separate sale at retail of tangible personal 
property within the State of Texas and a two percent excise tax on 
the storage, use of, or other consumption within the State of Texas 
of tangible personal property purchased, leased or rented from any 
retailer. Such tax is to be collected by the retailer from the consumer. 
V.A.T.S. Tax.—Gen. art. 20.04(A) exempts from such taxes, sales or 
uses which the State is prohibited from taxing under the Constitu- 
tion or laws of the United States or under the State constitution, and 
V.A.T.S. Tax.—Gen. art. 20.04(F)(1) and (2) specifically exempt 
from such taxes sales to or use by the United States and its unincor- 
porated and incorporated agencies and instrumentalities, 

Further, V.A.T.S. Tax.—Gen. art. 20.04 provides, in part, as 
follows: 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 563 


* * © Tf a purchaser certifies in writing to a seller that the tangible personal 
property purchased will be used in a manner or for a purpose entitling the seller 
to regard the receipts from the sale as exempted by this Chapter from the com- 
putation of the amount of the limited sales tax, and if the purchaser then uses 
the tangible personal property in some other manner or for some other purpose, 
the purchaser shall be liable for payment of the limited sales tax as if he were 
a retailer making a retail sale of the tangible personal property at the time of 
such use, and the cost of the tangible personal property to him shall be deemed 
the receipts from such retail sale for the purpose of determining the amount of 
tax for which he is liable. 


Ruling No. 7 by the Comptroller of Public Accounts of the State of 
Texas implements such provision by setting forth the basic form of 
exemption certificates to be executed in conformity therewith. 

The Administrative Assistant Secretary has transmitted with his 
letter such an exemption certificate form adapted for blanket use 
which has been prepared by a private oil company. 

Where acceptable to the State, we have no objection to S.F. 1094 
being adapted for purposes of blanket type exemption. From an audit 
viewpoint we foresee no objection to the use of a specific tax exemption 
form when either required or provided by a State if otherwise legally 
proper and its contents are satisfactory to the Government. C7. section 
1-11.302, Federal Procurement Regulations. 

Accordingly, with respect to the first question, we see no legal objec- 
tion to the basic tax exemption certificate form required by the State 
of Texas and see no legal objection to such form being adapted for 
blanket use as exemplified by the transmitted sample form. 

With respect to the second question, 7 GAO 4820.50 was not intended 
to require separate certificates for different kinds of State taxes but 
only pertains to different taxing jurisdictions, i.e., State or local. 

With respect to the third question, from an audit viewpoint we have 
no objection to the suggested procedure. However, we believe that the 
Department should take this matter up with the General Services 
Administration since it involves procurement and the use of procure- 
ment forms. Also, it will give the General Services Administration 
an opportunity to consider the matter for application to other Govern- 
ment agencies in Texas as well as in other States. 

With respect to the fourth question, from an audit viewpoint there 
appears to be no objection to the use in Texas or any other State of a 
single blanket exemption certificate provided it would otherwise be 
legally appropriate. Also, we believe that this matter should be taken 
up with the General Services Administration. 


[B-147975] 


Leaves of Absence—Civilians on Military Duty—Excess Leave 


Employees whose effective date of separation for active military duty as a 
reservist or National Guardsman was extended to permit the granting of annual 
leave which otherwise would have been subject to forfeiture prior to 41 Comp. 


645-668 O - 63 - 38 
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Gen. 320, in which it was held that only employees who were members of a 
reserve component or the National Guard could be carried on annual leave 
during military service, subject to the leave ceiling restriction on accumulation 
of leave at the end of the leave year, may have their leave accounts adjusted 
on the basis that they would have requested a lump-sum payment for the balance 
of their annual leave and that the excess leave for forfeiture remains to their 
credit until their return from military service provided that refunds are made 
for any payments in excess thereof. 


Leaves of Absence—Civilians on Military Duty—Excess Leave 


Employees whose effective date of separation for active military duty other 
than as a reservist or National Guardsman was extended to permit the granting 
of annual leave which otherwise would have been forfeited prior to 41 Comp. 
Gen. 320, in which it was held that such employees were prohibited from receiv- 
ing payment for annual leave in kind while receiving military pay, may have 
their leave accounts adjusted on the basis that they would have elected to 
receive a lump-sum payment for such leave at the time of entry on active mili- 
tary duty to the extent permitted by law provided that refunds are made for 
payments in excess of those which could have properly been made. 


To the Secretary of the Army, February 27, 1962: 


On January 16, 1962, the Deputy Under Secretary (Manpower) 
requested our decision regarding the granting of annual leave to em- 
ployees entering military service. His letter says: 


In effecting separations from employment it is the policy of the Department 
of the Army to extend the effective date wherever possible to the extent neces- 
sary to avoid forfeiture of accrued annual leave. Consistent with this policy, 
instructions were issued on 10 October 1961 to all civilian personnel offices as 
follows: “In separating employees for military service, effective date of separa- 
tion will be extended to permit grant of * * * any annual leave which would 
otherwise be subject to forfeiture.” 

Following receipt of your decision B-—144198, dated 21 November 1961 [41 
Comp. Gen. 320], action was taken to rescind the above quoted provision and 
to furnish instructions consistent with the findings in your decision. In the 
meanwhile instances have occurred where the effective dates of separation for 
employees entering on military duty have been extended to avoid forfeiture of 
annual leave. It is believed that in most instances the employees concerned are 
members of Reserve components or of the National Guard, but it is possible that 
some few cases may have occurred where the employees are not Reservists or 
National Guardsmen. 

Your decision is requested as to whether actions which involved extension 
of effective dates of separation for military service in order to avoid leave 
forfeiture and which occurred prior to issuance of instructions reflecting the 
provisions of decision B-144198 may be permitted to stand. If not, would cor- 
rective action be required only in those cases where the employees concerned 
are not members of Reserve components or the National Guard? 


Our decision of November 21, 1961, B-144198, 41 Comp. Gen. 320, 
held, among other things, that a civilian employee who is a member 
of a reserve component or the National Guard may be carried in an 
annual leave status during active military service, but if so carried he 
is subject to the ceiling restriction on accumulation of leave at the 
end of the leave year. Also, that decision held that an employee who 
is not a National Guardsman or reservist could not be carried on 
annual leave after entry into the military service. 

We assume that if instructions had been available as to the applica- 
tion of our decision of November 21, 1961, those employees who were 
members of reserve components or the National Guard—being carried 
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on annual leave and to whom the maximum accumulation restrictions 
of the Annual and Sick Leave Act of 1951, 5 U.S.C. 2061, e¢ segq., 
as amended, were applicable—would have requested that payment be 
made in a lump sum for the balance of their annual leave and that 
any annual leave otherwise for forfeiture remain to their credit until 
return from the military service. Therefore, the leave accounts of 
such employees (reservists or National Guardsmen) should be adjusted 
on that basis and refunds required for any payments in excess thereof. 

Concerning those employees who are not members of reserve com- 
ponents or the National Guard who are prohibited from their being 
paid for annual leave in kind while receiving military pay, as indi- 
cated in the decision of November 21, 1961, we further assume that 
such employees would have elected to receive a lump-sum payment 
for such leave at the time of their entry into the military service to 
the extent permitted by applicable statutes and to have any balance 
of annual leave remain to their credit. Therefore, the leave accounts 
of this group of employees should likewise be adjusted and refunds 
required for any payments in excess of those which could have prop- 
erly been made at the time of entry into the military service. 

Your questions are answered accordingly. 


[B-148010] 


Bids—Discarding All Bids—Readvertisement Justification 


An invitation which does not require the bidders to specify the items of 
Government-owned tooling to be used so that the transportation expense to be 
borne by the Government cannot be ascertained for purposes of determining 
which bid is the lowest is a deficient invitation, and to permit the bidders to sup- 
ply the information on the Government-owned tooling would in effect give the 
bidders another chance at bidding which would be prejudicial to the competitive 
bidding system ; therefore, all bids should be rejected and under the readvertise- 
ment the invitation should state the factors upon which evaluation and award 
will be made. 


Bids—Competitive System—Generally 


An invitation which does not require bidders to specify the quantity, type or 
condition of the special tooling to be used by the bidder to supplement 
Government-owned tooling available at no cost, and to become the property of the 
Government does not permit bidders to compete on a common basis and, therefore, 
is a deficient invitation under which no valid award can be made. 


To the Secretary of the Navy, February 27, 1962: 


Reference is made to letter dated January 30, 1962 (file reference 
R11.1), from the Assistant Chief for Purchasing, Bureau of Supplies 
and Accounts, furnishing a report relative to the protest of Kollsman 
Instrument Corporation to the award to any other bidder under In- 
vitation for Bids No. 600-642-62, issued by the United States Navy 
Purchasing Office, Washington, D.C. Also, reference is made to letter 
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dated February 5, 1962 (file reference P1.1: RMS: pat), from the Offi- 
cer in Charge, Navy Purchasing Office, Washington, D.C., forwarding 
copy of letter of January 15, 1962, from Amelco, Inc., likewise pro- 
testing the award of a contract under this invitation to any other 
bidder than itself. 

The record furnished in this matter shows that under the invitation, 
as amended, bids were requested for the furnishing, f.o.b. origin, of a 
total of 72 identical driftmeters, listed in varying quantities under 
item Nos. 1 through 7 and 12 of the invitation, and for certain ancil- 
liary items described therein under item Nos. 8 through 11. The in- 
vitation also advised bidders that the Government might increase the 
quantity called for under item Nos. 1 through 7 and 12 by a maximum 
of 10 units and requested unit price quotations in the event the Govern- 
ment subsequently exercised the option to purchase all or any part of 
this increased quantity. In response to the invitation, Kollsman In- 
strument Corporation, in addition to the prices quoted on the ancillary 
items, quoted a unit price of $2,615 for the 71 driftmeters covered by 
item Nos. 1 through 6 and 12, as well as for the opional quantity of 10 
units, but left blank the space for showing the price on item No, 7 
covering the furnishing of one driftmeter. 

The question presented by the protests of Kollsman Instrument 
Corporation and of Amelco, Inc., is whether the bid of Kollsman In- 
strument Corporation should be rejected as nonresponsive to the in- 


vitation or whether it properly may be corrected to include the alleged 
intended bid price of $2,615 on item No. 7. 

On the basis of the facts of record, which present convincing evi- 
dence, apparent from the bid documents, of the probability of error 
in the bid of Kollsman Instrument Corporation and that it had in- 
tended to quote the same unit price of $2,615 for the one driftmeter 
covered by item No. 7 as that quoted for the 71 identical driftmeters 
covered by the other items of the invitation and for the optional quan- 
tity of 10 additional driftmeters, it is our opinion that the bid might 
properly be so corrected. The total bid, as corrected, of Kollsman In- 
strument Corporation would be $210,662.80, or $32,537.20 less than the 
next low bid of Amelco, Inc., in the total amount of $243,200. De- 
tailed discussion, however, on the specific question presented in this 
case is unnecessary since, separate and apart therefrom, it also is our 
opinion that the invitation for bids, for reasons hereinafter set forth, 
is legally defective and, therefore, no valid award may be made there- 
under to any of the bidders. 

The invitation for bids contains the following clause under the head- 
ing “SPECIAL PRODUCTION TOOLING TO BE FURNISHED 
CONTRACTOR”: 


A large amount of special production tooling usable in the manufacture of the 
DRIFTMETERS is owned by the Government and can be furnished to the 
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successful bidder for use by him at no cost. A list of this Special Production 
Tooling and a set of tool cards describing the tools are available for review at the 
U.S. Naval Avionics Facility, Indianapolis, Ind., where a model of the driftmeter 
is also on display (see the section entitled Model Display). The tooling itself 
is at the Naval Air Station, Alameda, California and is available there for in- 
spection by prospective bidders. Time for viewing this tooling may be sched- 
uled by the Commanding Officer, U.S. Naval Air Station, Alameda, California, 
by calling Mr. C. Eickmeyer at Lakehurst 3-2200, Ext. 4124 or 4609. 


IMPORTANT 
THD PRICES BID SHALL BE NET PRICES 


arrived at by giving credit for the value of the use of the special production 
tooling. In your calculations disregard transportation costs of such tooling 
from Alameda to your plant and return to Alameda as such costs will be borne 
by the Government. 


The purpose underlying the general policy of the Department of 
Defense, as set forth in paragraph 13-102 of the Armed Services 
Procurement Regulation, of making Government-owned special tool- 
ing, or other types of material, available to the contractor is, among 
other reasons, to expedite production and to reduce the Government’s 
cost, which otherwise would be reflected in the contract price, if the 
contractor were required to procure this material from private sources. 
We are in full agreement with this objective and do not question the 
propriety of the decision in this case that all or any part of the large 
amount of Government-owned special tooling on hand at Alameda, 
California, is to be made available to the successful bidder for use by 
him at no cost, including transportation costs of packing and ship- 


ping the tooling to and from his plant. We have been informally 
advised that each of the seven bidders responding to the invitation 
examined the tooling for the purpose of determining the quantity, 
type and condition thereof and, obviously, the bidders’ quotations 


have or should have reflected their reduced costs in not having to incur 


the cost of acquiring this tooling essential to the manufacture of the 
required driftmeters. The bidders, however, were not required to in- 
dicate the items of Government-owned special tooling proposed to 
be used and this information does not appear to have been shown by 
the bidders. Under these conditions, the successful bidder, after 
award, has complete freedom of choice under the terms of the invita- 


tion to direct the Government shipment of all or any part of the 
special tooling on hand. 

The award in this case, as in the case of all formally advertised 
procurements, must be made, in conformity with the statutory re- 
quirements set forth in 10 U.S.C. 2305(b), to that responsible bidder 
whose bid conforming to the invitation, “will be the most advantageous 
to the United States, price and other factors considered.” The im- 
portance of the transportation factor in determining which bid is in 
fact the most advantageous to the United States, all factors consid- 
ered, is emphasized in paragraph 1-1301 of the Armed Services 
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Procurement Regulation. While consideration therein is given pri- 
marily to the cost element involved in transporting supplies or end 
items procured under contracts, where, as here, Government-owned 
material is to be transported at Government expense the cost thereof, 
obviously, must also be considered in any evaluation of bids in deter- 
mining which bid is in fact the lowest bid received. 

The basis for evaluation of bids to cover the cost to the Government 
of transporting the driftmeters f.o.b. origin to destination is properly 
set forth in the invitation. No provision, however, is included therein 
as to the evaluation factor for use in covering the cost to the Govern- 
ment of transporting the Government-owned special tooling from its 
present location at Alameda, California, to and from each bidder’s 
plant. Inthe absence of such a provision it is not perceived how deter- 
mination may now properly be made as to which bid is in fact the low- 
est received. In this connection, in response to our informal inquiry, 
representatives of your Department have advised that, depending on 
the type, weight and quantity of the Government-owned special tooling 
which might be requested by the low bidder, Kollsman Instrument 
Corporation, Elmhurst, New York, and by the second low bidder, 
Amelco, Inc., Los Angeles, California, the transportation cost thereof 
could well exceed the difference in the amount of their bids. While 
recognizing that, for the purpose of ascertaining the approximate 
transportation cost involved, bidders might now be requested for in- 
formation as to the Government-owned special tooling to be required, 
since such action would in effect give bidders another chance in the 
bidding, contrary to the forbidden “two bites at the apple,” it would 
be prejudicial to the purposes of the competitive bidding system and 
thus unauthorized. See 38 Comp. Gen. 532. 

In addition to the above-noted deficiency in the invitation, there is 
another questionable feature thereof which merits consideration. The 
invitation requests under item No. 11 the quotation of a price on that 
special tooling required by the bidder to supplement the Government- 
owned tooling available to the successful bidder at no cost, and pro- 
vides that the special tooling so acquired is to become the property of 
the Government. The bids received on this item ranged from “No 
Charge” to $180,000. Notwithstanding the fact that this additional 
special tooling, even after use by the contractor, would undoubtedly be 
of value to the Government, if oniy scrap value, the invitation con- 
tains no provision, for use in evaluating bids, requiring bidders to 
state in their bids the quantity, type or condition of the additional 
special tooling proposed to be procured. 

Under a previous invitation for bids involving an almost identical 
provision, the Department of the Navy, recognizing the impropriety 
of the award made thereunder, rescinded the award and readvertised 
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its requirements under a new and properly revised invitation. In our 
decision of December 28, 1959, B-141323, to the then Secretary of the 
Navy, upholding the correctness of the action taken by your Depart- 
ment, we stated, in part, that: © 

The original invitation in our opinion was legally defective in that it was 
ambiguous and indefinite and did not permit bidders to compete on a common 


basis. It follows, therefore, that no valid award could be made on the basis 
of the invitation. 


The action taken by your Department on the invitation for bids there 
involved and the views expressed thereon by this Office appear equally 
applicable here. 

Accordingly, it is our view, based on the indicated deficiencies in 
the invitation for bids here involved, that all bids should be rejected 
and, under any readvertising for bids, that procurement be effected 
under a properly revised invitation clearly setting forth the required 
factors upon which evaluation and award will be made. 


[B-148092] 


Officers and cee anaes With Government—Public 
Policy Objectionability—Corporation 


A contract for the manufacture of metal parts and fittings executed by the Gov- 
ernment and a corporation owned, controlled and directed by a group of Gov- 
ernment employees who perform substantially similar metal working services 
for the Government does not come within the exception to the rule that only 
in unusual cases where the needs of the Government cannot be otherwise sup- 
plied may contracts between the Government and its employees be sanctioned 
and, therefore, this contract is subject to the same public policy objections as 
to alleged favoritism and possible fraud as contfacts between the Government 
and individual employees. 


To the Secretary of the Army, February 28, 1962: 


Reference is made to letter of January 26, 1962, from the Deputy 
Assistant Secretary of the Army (I & L) (Logistics) requesting a 
decision concerning the propriety of permitting Government contracts 
with a corporation, the majority of whose stock is owned by Govern- 
ment employees. The Deputy Assistant Secretary states that all of 
the officers and a majority of the directors of the Sa-Mac Corporation, 
North Sacramento, California, are also employees of the Air Force 
at McClellan Air Force Base, Sacramento, California, and Air Force 
employees own 897 shares of the 1,104 shares of stock outstanding. 

The corporation, apparently a small business under the definition in 
paragraph 1-701, Armed Services Procurement Regulation, is engaged 
in the manufacture of metal parts, fittings, etc., from sheet metal and 
bar stock. It desires to do business with the Sacramento Signal De- 
pot, an Army installation, and if permitted to do so, most of the orders 
would be placed under the small purchase procedures outlined in 
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ASPR Section III, Part 6, with an occasional award of a relatively 
low dollar value, formally advertised contract. The Air Force em- 
ployees involved are welders, sheet metal workers, etc., performing 
substantially the same services for the corporation which they perform 
for the Government. 

The Deputy Assistant Secretary notes a number of decisions of our 
Office in which it has been stated that it is undesirable for the Govern- 
ment to contract with its employees. 4 Comp. Gen. 116; 5 id, 93; 
14 id. 404. Certain exceptions to the rule have been allowed as in 
27 Comp. Gen. 735 where an electron microscope offered by a Govern- 
ment employee was found to be the only one meeting the needs of the 
Government and in B-144482, February 20, 1961, where we inter- 
posed no objection to a Government employee acting as a subcon- 
tractor to a Government contractor. In B-136095, May 23, 1958, we 
approved award to a corporation controlled by a Government em- 
ployee who had agreed to resign upon receipt of award. The De- 
puty Assistant Secretary requests advice as to the applicability of our 
prior decisions to a separate legal entity such as the Sa-Mac Corpo- 
ration. 

The case involving a Government employee acting as a subcontrac- 
tor, B-144482, supra, arose in the Department of Labor. That De- 
partment has since chauged its regulations to preclude such activity 
on the part of its employees. In this connection, see 40 Op. Atty. 
Gen. 187 wherein it is stated at page 190: 

However, in controlling the private business activities of their officers, the 
executive departments and agencies of the United States are not limited by 
the prohibitory statutes and elementary legal principles of fiduciary conduct 
outlined above. The head of any executive department or agency within the 
Government has the power to prescribe such rules and regulations governing 
the conduct of private business affairs by his subordinates as he may determine. 
See title 5, U.S.C., section 22. * * * 

The conclusions reached in B-144482 have no applicability to the 
present case since the question presented here does not deal with 
subcontracting but rather with direct contracting between the Govern- 
ment and a corporation owned and controlled by its employees. The 
exception to the general rule against the Government contracting with 
its employees which was approved in B-136095 also appears to have 
no relevance in the present case since there is no indication that the 
Air Force employees intend to resign from their Government employ- 
ment upon receiving award of a Government contract. 

A situation more closely analogous to this case was presented in 
B-124557, October 10, 1955, wherein we held that the Air Force acted 
properly in rejecting a bid from a corporation owned or controlled 
by an employee of Army Ordnance. The action was taken under 
Air Force Procurement Instruction 1-2003.3(b) which states “it is a 
general rule of public policy that the Government should not contract 
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with its own personnel unless the needs of the Government can- 
not reasonably be met otherwise.” Although “public policy” is a 
phrase which has no easily ascertainable meaning, an indication of 
that policy may be obtained from long governmental practice, statu- 
tory enactments, and obvious ethical or moral standards. See Mus- 
chany v. United States (1945), 324 U.S. 49, 66. In United States v. 
Mississippi Valley Generating Company (1961), 364 U.S. 520, the 
court stated in a discussion of a conflict of interest statute at page 
549, “The moral principle upon which the statute is based has its 
foundation in the Biblical admonition that no man may serve two 
masters, Matt. 6:24, a maxim which is especially pertinent if one of 
the masters happens to be economic self-interest.” Regardless of 
statute, however, contracts between the Government and its employees 
have been considered subject to criticism from a public policy stand- 
point on the grounds of possible favoritism and preferential treatment. 
Our Office has often expressed the view that such contracts should 
not be made except for the most cogent reasons. See 4 Comp. Gen. 
116; 5 id. 93; 14 td. 408; 21 id. 705; 25 id. 690; 27 id. 735. This same 
public policy has been applied with far-reaching effect in the field 
of municipal corporations, A municipal contract in which an officer 
or employee of the municipal corporation has a personal pecuniary 
interest is void and unenforceable both at common law and under 
statutory provisions. 63 C.J.S. Municipal Corporations, section 988 ; 
Trainer v. City of Covington (Ga. 1933), 189 S.E. 842; Clark v. Town 
of Russia (NY 1940), 28 N.E. 2d 650; City of Edinburg v. Ellis (Tex. 
1933), 59 S.W. 2d 99. 

The general rule as to the invalidity of a municipal contract in 
which an officer or employee is interested applies where the officer is 
a member, stockholder or employee of a company contracting with the 
municipality. 63 C.J.S. Municipal Corporations, Section 991(b). 
In applying this rule in Ganntt v. Arkansas Power and Light Co. 
(Ark 1934), 74 S.W. 2d 232, the court stated “Just how or why a stock- 
holder in a corporation should not be considered as interested in the 
business and affairs of such corporation is not pointed out in the briefs, 
and we cannot conceive of such being the law. Although a stockholder 
may own only one share of the capital stock of a corporation, he is 
directly interested in its affairs.” In Foster v. Cape May (N.J. 1897), 
86 A. 1089, the court held that a councilman holding one share of 
stock for collateral on a loan had sufficient interest to invalidate a con- 
tract between the city and the corporation whose stock he held. 

In the present case, we are not called upon to determine whether 
the holding of a small amount of stock by Government employees is 
sufficient to bring the corporation within the general rule that it is un- 
desirable for the Government to contract with its employees. The 
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ownership of eighty percent of the stock of Sa-Mac by employees of 
McClellan Air Force Base and the fact that such employees constitute 
a majority of the directors and all of the officers, in our opinion, places 
the corporation in the same relationship that the individual employees 
have with the Government for the purpose of entering into contracts. 
Despite the fact that the corporation is a separate legal entity, a con- 
tract between a corporation owned and controlled as this one, and the 
Government, would afford the same grounds for complaint as to alleged 
favoritism and possible fraud in the conduct of public business that 
would be afforded by a contract between the Government and its in- 
dividual employees. 

Although not expressly prohibited by statute or regulation in this 
instance, we believe that contracts between the Government and its em- 
ployees or, as here, a corporation controlled by them, should be 
authorized only in those exceptional cases where the needs of the Gov- 
ernment cannot reasonably be otherwise supplied. We have no in- 
formation in this case that the Sa-Mac Corporation manufactures 
metal parts and fittings which are unobtainable elsewhere. We must 
conclude, therefore, that contracting with Sa-Mac does not fall within 
the above exception. 
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[B-148108] 


Travel Expenses—Iliness—Evidence 


The authorization or approval to curtail temporary duty travel on the assump- 
tion of the incapacity of an employee to perform temporary duty without the 
establishment of the fact, of the incapacity is not in itself sufficient to allow 
payment for the cost of return travel to headquarters under sections 6.5a and b 
of the Standardized Government Travel Regulations, which require evidence 
as a matter of fact that an employee is physically or mentally ill to the extent 
he is incapacitated for the performance of duty; therefore, orders authorizing 
an employee, while en route’to his temporary duty station, to return to head- 
quarters, which were issued on the assumption that the employee would be 
incapacitated for performance of temporary duty when he learned of the death 
of his son, are not sufficient to authorize travel at Government expense. 


Administrative Determinations—Civilian Employee Matters—Inca- 


pacity—Travel 

Although a supervisor may, for official reasons, order the cancellation or curtail- 
ment of official travel of an employee, when the incapacity of the employee because 
of illness is the reason for the cancellation of travel, the supervisor’s authority 
to order cancellation or curtailment of travel is subject to the statutory and 
regulatory limitations applicable to the employee; therefore, an order to return 
to headquarters issued by a supervisor on the assumption that an employee 
would be incapacitated upon learning of the death of his son does not meet the 
provisions in section 6.5 of the Standardized Government Travel Regulations 
which require evidence establishing the fact of incapacity of the employee to 
entitle him to reimbursement for the cost of return travel. 

To Zora F. Sawyer, United States Atomic Energy Commission, 
March 1, 1962: 

On January 30, 1962, your reference AF: McN, you requested our 
decision upon two questions_involved in the voucher of Mr. Joe T. 
Knight, an employee of the U.S. Atomic Energy Commission at 
Albuquerque, New Mexico. That voucher represents reimbursement 
of Mr. Knight for his round-trip travel on October 9 and 10, 1961, 
between Albuquerque and Memphis, Tennessee. 

Mr. Knight was authorized to perform round-trip travel between 
Albuquerque and Nashville, Tennessee, incident to a short period of 
temporary duty in Nashville. His travel was interrupted at Memphis 
before the temporary duty had been performed and he was ordered by 
Mr. Book, his supervisor, to return immediately to Albuquerque. Mr. 
Book took that action because he believed that Mr. Knight would be 
incapacitated for the performance of his temporary duty when he 
learned of the accidental death of his infant son. 

The enclosed voucher would authorize allowance of per diem and 
reimbursement of authorized expenses to the time Mr. Knight was 
ordered to return to Albuquerque. Since the tickets for the round- 
trip travel involved were purchased with a transportation request 
the amount proposed to be allowed would be applied to the cost of 
one-half a round-trip air ticket between Albuquerque and Memphis 
plus Federal tax applicable to that amount. The remainder of such 
cost would be for collection from Mr. Knight. Thus, the amount 
allowed by the voucher in question, $11.30, would be set off against 
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the cost of air transportation plus tax, $78.65, leaving a balance due 
from Mr. Knight of $67.85. 

You request our decision whether the expense of Mr. Knight’s return 
trip may be paid by the Government and, in that connection, you ask 
the following questions: 


1, May Mr. Knight be reimbursed for return transportation under the author- 
ity of paragraph [section] 6.5 of the SGTR on the basis of the supervisor’s 
ae that the traveler would have been incapacitated for performance 

duty? 

2. May Mr. Knight he reimbursed on the basis that he was simply following 
the orders of his supervisor in returning to his official duty station? 


Sections 6.5a and b of the Standardized Government Travel Regu- 
lations issued under section 3 of the Travel Expense Act of 1949, as 
amended by the act of April 26, 1950, 64 Stat. 89, 5 U.S.C. 836, are 
construed to require evidence establishing as a matter of fact that the 
employee is physically or mentally ill to the extent that he is incapaci- 
tated for the performance of duty. When such fact is not established, 
authorization or approval by the proper official is not sufficient in 
itself to allow the payment pursuant to either of those sections. 
Therefore, your first question is answered in the negative. 

A supervisor for official reasons properly may order the cancellation 
or curtailment of travel. However, when the issue is incapacity 
through illness the supervisor’s authority to act would be subject to 
the statutory and regulatory limitations applicable to the employee. 
Since the record in this case shows that the supervisor ordered the 
curtailment of Mr. Knight’s travel because he assumed that the latter 
would be incapacitated upon learning of the death of his son the 
reason for such curtailment may not be regarded as sufficient to meet 
the requirements of the applicable statute and regulations. There- 
fore, your second question also is answered in the negative. 

The voucher transmitted with your letter is returned herewith and 
it may be certified for allowance as a set-off against Mr. Knight’s 
indebtedness for return transportation and travel expenses. 


[B-148161] 


Transportation—Dependents—Authorization Requirement 


Under the amendment to the dependent transportation provisions in section 1 
of the Administrative Expenses Act of 1946, 5 U.S.C. 73b-1, which substituted 
the phrase “when authorized or approved” for “when authorized in the order 
directing travel”, the requirement that the authorization for the transportation 
of the family must be made prior to the actual performance of travel is no 
longer a condition precedent to payment and, therefore, an employee in a man- 
power shortage category who, after issuance of a travel order authorizing his 
travel to his first duty station, was married and accompanied on the trip by his 
wife, is entitled to reimbursement for his wife’s transportation on the basis of 
administrative approval after the travel was performed. 
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To + separa United States Department of Interior, March 1, 


On February 7, 1962, your reference 4-391, you requested our deci- 
sion whether you may certify for payment the reclaim voucher of 
Mr. Richard W. Lemke, an employee of the Department of Interior, 
Bureau of Reclamation, for additional travel expenses incident to 
his travel from Houghton, Michigan, to Gunnison, Colorado, his first 
duty station. 

Mr. Lemke was authorized to travel to his first duty station at 
Government expense under the provisions of section 7 of the Admin- 
istrative Expenses Act of 1946, as amended by the act of July 5, 1960, 
74 Stat. 327, 5 U.S.C. 73b-3(b)-(d). Travel Authorization No. 
R4-61-691 was issued on June 20, 1961, authorizing him to begin 
travel on or about August 4, by common carrier or by privately owned 
vehicle at 10 cents per mile not to exceed the cost by common carrier. 
That travel authorization did not include authority for the travel of 
his immediate family. Subsequent to the issuance of that travel 
authorization but before he performed the subject travel, Mr. Lemke 
was married. His marriage took place on August 4, and he performed 
the authorized travel by privately owned vehicle between August 5 
and August 8, with his wife. On November 1, that travel authoriza- 
tion was amended to authorize the travel of Mrs. Lemke at Govern- 
ment expense. 

Mr. Lemke’s original voucher for reimbursement was paid on a 
mileage basis limited to the constructive cost of air travel for one 
person plus per diem from Houghton to Gunnison. The reclaim 
voucher is for reimbursement on the same basis but computes the con- 
structive cost on the basis of air travel for two persons. Although 
air travel between the points involved would have cost less than the 
mileage and per diem authorized for the performance of the travel 
for the employee alone, the cost of air travel for two persons exceeds 
such mileage and per diem. The reclaim voucher is for the difference 
between the cost of air transportation for one person plus per diem 
and the mileage and per diem now authorized. 

Your question is whether the amendment of November 1, to Mr. 
Lemke’s travel authorization is legally sufficient to authorize reim- 
bursement to him for Mrs. Lemke’s travel. Your doubt arises from 
25 Comp. Gen. 444, and similar decisions of our Office which hold, 
in effect, that authorization for travel of an employee’s family whether 
in the original travel authorization or in an amendment thereto must 
be made prior to the performance of the travel authorized. The law 
in effect at the time that decision and others of a similar nature were 
rendered provided for the payment of an employee’s expenses upon 
transfer to the extent that such expenses were authorized in the order 
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directing travel. The act of September 23, 1950, 64 Stat. 985, amended 
section 1 of the Administrative Expenses Act of 1946, 60 Stat. 806, 
5 U.S.C. 73b-1, to allow payments of travel expenses when author- 
ized or approved. The act of July 5, 1960, supra, under which the 
travel in question was performed, authorizes the payment of expenses 
allowable under section 1 of the Administrative Expenses Act of 1946, 
as amended. Furthermore, section 84(b) (2) of Executive Order No. 
9805 as added by Bureau of the Budget Circular No. A-37, Trans- 
mittal Memorandum No. 5, August 23, 1960, issued under the act of 
July 5, 1960, provides for the payment of appropriate expenses when 
authorized or approved. Thus, if otherwise allowable, travel expenses 
may be paid by the Government if they are approved after the per- 
formance of travel. 

Since Mr. Lemke was married when he performed the travel author- 
ized and since the travel of his wife has been approved by the proper 
authority as required by the act of July 5, 1960, and the regulations 
issued thereunder, he is entitled to allowance of mileage subject to the 
limitation of cost of travel by common carrier of two persons. 

Therefore, the voucher, which is returned herewith along with the 
supporting papers may be certified for payment, if otherwise correct. 


[ B-65972 J 
Highways—Forest—Tolls v. User Cost Sharing 


The recovery of a proportionate share of the cost of construction of access roads 
fm national forest timber areas of mixed Government and private ownership 
from the private landowners when they use the roads is not to be regarded as 
an exaction of a toll under 23 U.S.C. 301, which precludes the charging of tolls 
on ae eneags constructed with Federal funds, but as a deferred payment of the 

cost sharing charges for the construction of the road system, and, therefore, 
Federal-aid highway funds may be used for the construction of access roads and 


for the purchase of interests in private roads as a necessary incident to such 
construction. 


To the Secretary of Agriculture, March 2, 1962: 

Reference is made to letter of February 2, 1962, from Assistant 
Secretary of Agriculture Frank J. Welch, calling attention to 
decisions of this Office of December 19, 1960, and July 8, 1961, 40 
Comp. Gen. 372, and 41 Comp. Gen. 1, respectively. These decisions 
concerned the problems of the Forest Service as to the sharing of 
costs with private landowners in the development of timber access 
roads systems in the National Forest areas of mixed or “checkerboard” 
ownership of land. 

The Assistant Secretary’s letter points out that the Forest Service 
has several mixed landownership situations where access roads are 
needed to serve National Forests purposes, and the landowners are 
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not willing, or not prepared at the time the Government is ready to 
proceed, to cooperate in the construction of the road. 

In those timber areas within the National Forest where there is a 
large percentage of privately owned timber, only a part of the road 
system can be financed by purchasers of the initial harvest of National 
Forest timber because the harvest will not support the entire burden 
of the development cost of the access roads. It is pointed out that, if 
private timber owners are not willing or able to accomplish a share of 
the construction concurrently with the Government program, harvest 
will be commercially feasible only if a portion of the road construc- 
tion cost is met from funds subject to 23 U.S.C. 301. These provisions 
prohibit the charging of tolls for the use of highways constructed 
with funds authorized thereunder. 

It is further pointed out that in other areas it will be necessary for 
the Forest Service to initially construct the main roads into heavily 
mixed landownership areas entirely from funds appropriated under 
the provisions in title 23, United States Code. In some cases it will 
be necessary to purchase from these funds the necessary interests 
needed in private roads which together with Forest Service construc- 
tion will provide the main access to privately owned tracts as well as 
the National Forest resources. 

The Forest Service proposes to recover the proportionate share of 
cost of the roads of the two types cited from the benefiting landowners 
at the time they use the roads. The cost sharing principles for such 
roads generally would be the same as those followed in the earlier 
decisions referred to above, 40 Comp. Gen. 372 and 41 Comp. Gen. 1 
The concurrence of this Office is requested as to the general applica- 
tion of the principles announced in these published decisions to the 
plan set forth in the instant letter where the development of an access 
road system will be entirely from funds provided under title 23, 
United States Code. 

In 40 Comp. Gen. 372 and 41 Comp. Gen. 1, there was recognized 
the cooperative arrangements in kind, or monetary contribution, inso- 
far as the provision, by construction, or purchase, of a road system 
for hauling timber from tracts of mixed Government and private 
ownership within the National Forest. Where voluntary cooperation 
was not obtainable and the United States provided the road or an 
improvement thereof, the collection of costs from timber haulers 
using the road was not regarded as a toll collection barred under 23 
U.S.C. 301. The instant case involves the application of the same 
principles. 

Accordingly, in those instances where the Government has pro- 
vided the road system by construction and purchase of interests in 
private roads as a necessary incident to such construction from funds 
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provided under title 23, United States Code, the recovery of costs 
from the benefiting landowners proportionate to their share upon 
use of the road is not to be regarded ag an exaction of a toll barred 
under the provisions of 23 U.S.C. 301 but rather as a deferred 
payment of the cost sharing charges for the construction of the road 
system. 

The questions set forth in the letter of February 2, 1962, are 
answered accordingly. 


[ B-147920 J 


Pay—Service Credits—Cadet, Midshipman, Ete.—Concurrent En- 
listed Reserve Service 

The acceptance by an enlisted member of the Naval Reserve of an appointment 
as a midshipman at the United States Naval Academy on June 25, 1956, is not 
an acceptance of a service academy appointment “after June 25, 1956” within 
the meaning of 10 U.S.C. 971, which precludes credit for service under an enlist- 
ment while serving as a midshipman at the Naval Academy under an appointment 
accepted after June 25, 1956, and, therefore, an Air Force officer who was serving 
in an enlistment in the Naval Reserve when he accepted an appointment as mid- 
shipman at the United States Naval Academy on June 25, 1956; is entitled under 
section 202 of the Career Compensation Act of 1949, 87 U.S.C. 233, to have the 
full enlisted Reserve service credited in the computation of his cumulative years 
of service for basic pay purposes, notwithstanding that he concurrently held the 
status of cadet at the Naval Academy, and such right to credit for enlisted 
Reserve service is not affected by paragraph 20111b, Air Force Manual 177-105, 
which precludes credit for pay purposes for time commissioned officers of the Air 
Force who served as cadets or midshipmen under appointments after August 
24, 1912. 


To Captain Russell L. Houston, Department of the Air Force, 
March 2, 1962: 

By letter dated January 10, 1962, AFAAF-3C, the Deputy Director 
of Accounting and Finance, Comptroller, Department of the Air 
Force, forwarded to us your letter of November 16, 1961, with 
enclosure, requesting an advance decision concerning the propriety of 
allowing credit, in computing basic pay, for enlisted military service as 
a member of the Naval Reserve in the case of Second Lieutenant 
Richard L. Brown, Jr., U.S. Air Force, 59150A, while concurrently 
serving as midshipman, U.S. Navy, for the period from June 25, 1956, 
to June 7, 1960. The request was assigned Air Force Request No. 621 
by the Department of Defense Military Pay and Allowance Com- 
mittee. The enclosure is Military Pay Order dated November 16, 1961, 
adjusting the officer’s pay for the period June 8, 1960, to June 30, 1961. 

The record presented shows that Lieutenant Brown enlisted in the 
U.S. Naval Reserve on June 20, 1955, for a period of 8 years and 
on the same date was assigned to Naval Reserve Surface Division, 
Silver Spring, Maryland, in a drill pay status. He was transferred 
on June 20, 1956, to Headquarters, Fifth Naval District (Active 
Status Pool), reporting on July 24, 1956. He was appointed a mid- 
shipman, U.S. Navy, on June 25, 1956, and entered training at the 
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U.S. Naval Academy, Annapolis, Maryland, on that date. The mem- 
ber was discharged from the U.S. Naval Reserve on June 7, 1960, 
to accept an appointment as second lieutenant, U.S. Air Force, on 
June 8, 1960. 

You express doubt as to the creditability of enlisted Reserve service, 
for pay purposes, for the period from June 25, 1956, to June 7, 1960, 
for the reason that paragraph 20111d, Air Force Manual 177-105, 
promulgated pursuant to 10 U.S.C. 971, precludes credit for time 
served under an enlistment contract while also serving as a midship- 
man at the Naval Academy under an appointment made after June 
25, 1956. You say it is not readily apparent whether the statute pro- 
hibits such credit in the case of appointments accepted on June 25, 
1956, or applies only to appointments accepted after that date. Also, 
you say that paragraph 20111b, Air Force Manual 177-105, precludes 
entitlement for credit for time commissioned officers of the Air Force 
served as midshipmen while in attendance at the U.S. Naval Academy 
if appointed or reappointed on or after August 24, 1912, notwithstand- 
ing further provisions in the same paragraph for crediting service 
of certain officers who were admitted to the academy prior to August 
24,1912. You further refer to decision of June 10, 1953, 32 Comp. 
Gen. 548, in which it was held that service in the Reserve during a 
period in which the member concurrently held the status of cadet or 
midshipman at one of the military academies may be counted, under 
section 202 of the Career Compensation Act of 1949, 37 U.S.C. 233, 
and the Armed Forces Reserve Act of 1952, 50 U.S.C. 901 note, for 
basic pay purposes, with the exception of naval reservists appointed to 
one of the academies prior to January 1, 1953, whose Reserve status 
was automatically terminated by such appointment under section 4 
of the Naval Reserve Act of 1938, 34 U.S.C. 853(b) (1946 Ed.), which 
prohibited naval reservists from being members of any other military 
organization. The prohibitory provision of the said statute for naval 
reservists was repealed by the Armed Forces Reserve Act of 1952, 
effective January 1, 1953. You question whether Naval Reserve serv- 
ice as referred to in that decision includes enlisted Reserve service. 

Section 971 of Title 10 of the United States Code provides that the 
period of service under an enlistment or period of obligated service 
while also serving as a cadet at the United States Military Academy, 
the United States Air Force Academy, or the United States Coast 
Guard Academy, or as a midshipman at the United States Naval 
Academy or in the Naval Reserve, under an appointment “accepted 
after June 25, 1956,” may not be counted in computing, for any pur- 
pose, the length of service of an officer of the Armed Forces. Since 
that provision is effective only as to acceptances made “after” June 
25, 1956, it is without effect on acceptances made on June 25, 1956. 


645-668 O - 63 - 39 
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7 Comp. Gen. 793. Having accepted his appointment on June 28, 
1956, the member was entitled under the provisions of section 202 of 
the Career Compensation Act of 1949, 63 Stat. 807, 37 U.S.C. 233, to 
be credited, in computing his cumulative years of service for basic 
pay purposes, with the full time of his enlisted Reserve service, not- 
withstanding the fact that he concurrently held the status of cadet at 
the U.S. Naval Academy, the principle of the decision of June 10, 
1953, 82 Comp. Gen. 548, being applicable to enlisted Naval Reserve 
service. Compare 40 Comp. Gen. 473, involving enlisted Naval 
Reserve service which, however, it was held was not compatible with 
concurrent midshipman service in the Naval Reserve. Such right to 
credit for the enlisted Reserve service would not be affected by the 
provisions of paragraph 20111b, AFN 177-105, that paragraph relat- 
ing to credit for pay purposes for cadet or midshipman service in the 
service academies, prohibited as to appointments after August 24, 
1912 (87 U.S.C. 4). | 

Accordingly, the officer is entitled to credit, for pay purposes, for 
enlisted Reserve service from June 25, 1956, to June 7, 1960, while 
attending the Naval Academy, and the Military Pay Order is 
returned herewith, payment thereon being authorized if otherwise 
correct. 


[ B-148024 J 


Compensation—Postal Service—Downgrading—Saved Compensa- 
tion—Two-Year Requirement 


The language of the postal employee salary protection provision in 89 U.S.C. 
8560 which extends the saved salary rate to each employee who, after July 1, 
1961, is reduced in salary standing and who, “for two continuous years imme- 
diately prior to such reduction in standing, served in the postal field service with 
the same salary standing or with the same and higher salary standing,” is con- 
strued as requiring as a condition precedent to entitlement that the employee 
serve in the same salary rate from which reduced or the same and a higher rate 
for a continuous 2-year period; therefore, rural carriers who were reduced in 
salary by reason of a reduction in the mileage of their rural mail routes but who 
had not served the longer routes for which a higher salary rate was received for 
a continuous 2-year period prior to the reduction are not entitled to the saved 
salary standing provided in 89 U.S.C. 3650. 


Compensation—Postal Service—Downgrading—Saved Compensa- 
tion—Effective Date 


Under 89 U.S.C. 3560(b), which was enacted by section 201 of the. act of Sep- 
tember 21, 1961, and which provides that postal employees shall be entitled to 
the saved salary benefits as of the effective date of the reduction or as of the 
first day of the first pay period which begins on or after the date of enactment, 
“whichever is later,” rural carriers who had their routes reduced in length on 
September 16, 1961, and on July 8, 1961, do not come within the purview of 
section 8560 for entitlement to retroactive pay adjustments. 
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To LeRoy P. Afdem, Post Office Department, March 6, 1962: 


Your letter of January 23, 1962, file AIR: LPA: AMQ, requests 
our decision whether you may certify the enclosed voucher which, 
we understand, is proposed for payment under the provisions of 39 
U.S.C. 3560, enacted by section 201 of Public Law 87-270, approved 
September 21, 1961, 75 Stat. 569. The amounts on the voucher repre- 
sent “saved rate” adjustments which, in effect, would retain for two 
rural carriers the basic salaries to which they were entitled immedi- 
ately prior to the reductions in length of their rural routes. 

Your letter presents the case as follows: 


Mr. Bailey’s rural route was 66.50 miles and he was paid at the rate of $4923 
per annum (step-3) on September 16, 1959. Due to the growth of the com- 
munity and a need for serving additional patrons his route was extended to 
70.60 miles (step-3, $5033 per annum) effective May 14, 1960 and to 71.70 miles 
(step-4, $5608 per annum) effective April 29, 1961. Due to continued growth 
of the community and to serve the patrons more efficiently, it was necessary to 
establish a new route on September 16, 1961 and as a result Mr. Bailey’s route 
was changed to 64.23 miles and his salary was set at $5555 per annum, effective 
September 16, 1961. 

Mr. Vaught’s route was 58.55 miles and he was paid at the rate of $4769 per 
annum (step-3) on July 8, 1959. His route was extended to 59,55 miles (step-4) 
and he was paid at the rate of $5320 effective August 20, 1960. On July 8, 1961 
a new route was established and his route was reduced to 47.15 miles, $5147 
per annum. 

Under the provisions of Public Law 87-270, approved September 21, 1961, 
their salaries were corrected to show saved rates for 66.50 miles, $5603 per 
annum, effective September 16, 1961 and 58.55 miles, $5435 per annum, effective 
July 8, 1961. During the entire two-year period their routes had been 66.50 
miles and 58.55 miles or more. They were not, however, paid at those rates. 
It was thought that Sec. 3560(b) (4) of the Act may require two years of serv- 
ice at 71.70 miles and 59.55 miles or more (the number of miles for which they 
were paid immediately prior to reduction). If this interpretation prevails, 
almost all rural carriers will be excluded from the benefits of Public Law 87-270, 
since it is only necessary to reduce rapidly expanding and overburdened routes. 


39 U.S.C. 3560 provides protection of “rate of basic salary” for the 
various classes of postal employees described in subsection 3560(a), 
including “salary for the particular route * * * with respect to the 
Rural Carrier Schedule.” That schedule in 39 U.S.C. 3543(a) pre- 
scribes the “basic salary” of carriers in rural delivery service. How- 
ever, in order to determine the validity of the voucher submitted by 
you, we first must dispose of two fundamental questions, namely, 
(1) whether the above-quoted facts bring these cases within the ex- 
press terms and criteria of the savings act, and (2) if so, what is the 
effective date of an employee’s entitlement on which the law permits 
the Post Office Department to begin payment of a basic salary rate 
saved under the act. 

Concerning the first question, the protection afforded by section 
3560, so far as pertinent here, extends to each employee who on or 
after July 1, 1961, is or was reduced in salary standing, and “(4) who, 
for two continuous years immediately prior to such reduction in salary 
standing, served in the postal field service with the same salary 
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standing or with the same and higher salary standing.” The legisla- 
tive history of that language shows it was patterned on a similar pro- 
vision pertaining to employees compensated under the Classification 
Act of 1949, as amended, 5 U.S.C. 1107(a) (4)(B). The latter provi- 
sion requires 2 continuous years of service “in the same grade or in the 
same and higher grades.” Our view is that in the latter statute’s 
alternative wording “the same grade” means the salary rate of the 
grade held by the employee at the time of the reduction in grade, and 
that the words “and higher grades” refer to service in any higher 
grades held during the continuous 2-year period, such higher grade 
service having preceded the service in the grade from which the em- 
ployee last is downgraded subject to the benefits of that act. See 
B-104080, December 2, 1959; compare B-132580, September 10, 1957, 
and B-132024, June 19, 1957, copies of which are enclosed. The con- 
clusion reached in those decisions regarding the “two continuous 
years” is applicable also to the cases you describe. 

Therefore, based upon the above provisions of 39 U.S.C. 3560 the 
so-called corrected, or saved rates, to which you refer would not be due 
these rural carriers under the facts you give, and our answer to the 
above-stated question (1) is in the negative. 

Regarding the second question, the unnumbered clauses of subsec- 
tion 3560(b) provide an employee shall be entitled to receive the rate 
of basic salary to which he was entitled immediately prior to such 
reduction in salary standing “as of the effective date of such reduc- 
tion * * * or as of the first day of the first pay period which begins 
on or after the date of enactment of this section, whichever is 
later * * *.” [Italics supplied.] Thus, even if the cases otherwise 
were within the purview of section 3560, retroactive pay adjustments 
for the periods proposed would not be authorized. 

Therefore, the voucher, which is returned herewith, may not be 
certified for payment. 

As to our decision, 29 Comp. Gen. 257, referred to in the last para- 
graph of your letter (not quoted above), Public Law 87-270, as well 
as its legislative history, reveals that the 2-year service requirement 
is such a basic condition to entitlement to the benefits of the statute, 
that we are without authority to read it out of the law because of con- 
ditions peculiar to one branch of the Postal Field Service. Our view 
as to the 2-year restriction consistently has been as stated above. 


[ B-148137 J 


Transportation—Dependents—Temporary Station Subsequently 
Made Permanent 
In the absence of evidence that an employee who was assigned to temporary duty 


at an overseas station at which his dependents joined him had been informed at 
the time of the dependents’ travel that his headquarters would be changed to the 
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overseas station or that any administrative determination for transfer had been 
made at that time, the travel of the dependents may not be considered as antici- 
patory travel under Executive Order No. 9805, to entitle the employee to reim- 
bursement for the transportation of dependents upon the subsequent issuance of 
the transfer order, but must be regarded as travel at the personal expense of the 
employee. 


To Matilda Udoff, Department of Commerce, March 6, 1962: 

Your letter of February 2, 1962, reference 40.04, requests our decision 
whether you may certify for payment the voucher transmitted there- 
with proposing reimbursement of $450.77 to Mr. Herbert M. Mann, an 
employee of the National Bureau of Standards, representing the cost 
of transportation of his wife and two children from Rollinsville, Colo- 
rado, to Maui, Hawaii, in May 1961. 

Your doubt arises because the travel wa performed at the em- 
ployee’s expense while he was performing temporary duty in Maui, 
Hawaii, and before it was known that his official station would be 
transferred to that place from Boulder, Colorado. We note, in that 
regard, that round-trip tickets were purchased for the transportation 
of his family to Hawaii. The transfer order was issued August 25, 
1961. 

Pursuant to the provisions of Executive Order No. 9805, as amended, 
covering traveling expenses incurred incident to a transfer of station, 
reimbursement of the transportation expenses of an employee’s 
immediate family for anticipatory travel performed by them has been 
authorized in those instances when it was shown that the travel order 
subsequently issued to the employee included authorization for their 
transportation on the basis of a previously existing administrative 
intention, clearly evident at the time the expenses were incurred by the 
employee, to transfer the employee’s headquarters. See 29 Comp. Gen. 
293, id. 232; 27 id. 97. In this case, however, the record fails to disclose 
the employee had been informed of a proposed change of headquarters 
at the time his family traveled to Hawaii or that any administrative 
determination in that regard had been made at that time. Conse- 
quently, the travel performed by Mr. Mann’s dependents, not being 
incident to his change of station orders must be held to be a personal 
expense for which reimbursement is not authorized. 

Therefore, the voucher, which is returned, may not be certified for 
payment. 

[ B-148080 J 


Courts—Costs—Government Liability—Absence of Statutory 
Authority 


Where court costs assessed against the United States in tax lien enforcement 
actions decided adversely to the Government by State and Federal courts that 
are without authority to allow such costs under 28 U.S.C. 2412(a), in the 
absence of.express statutory authority making the Government liable for costs, 
have become a part of the judgments and the judgments are final, the United 
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States is required to pay the judgments, including the costs, and the permanent 
appropriation for payment of judgments established under 81 U.S.0. 724a is 
available for payment, upon settlements issued by the General Accounting Office, 
provided that in connection with the State court judgment a certification as 
required by 28 U.S.C. 2414 is furnished by the Attorney General. 


To the Attorney General, March 8, 1962: 


The Administrative Assistant Attorney General, in letter dated 
January 26, 1962, refers to the below-entitled actions: 


Washington Square Slum Clearance Cases, Tailored Contour, Inc., Bernard W. 
Coblentz and New York University—Supreme Court New York Co., New York 
[5 N.Y. 2d 300, 157 N.E. 2d 587] IRS Ref: CC: NYC RC-CA WSS: NYC- 
734,545 CC: CI 


United States v. John C. Glenn, Admr. Estate of William McFal, ét al., Civil No. 
100-159, DC SD NY IRS Ref: CC: NYC: RO-CA OMD: NYO-182,065 OO: C1 

The first action is a condemnation proceeding in which the Gov- 
ernment intervened to enforce its tax lien, and the second is a suit by 
the Government to foreclose a Federal tax lien. Both actions were 
decided adversely to the Government’s position. The Administrative 
Assistant Attorney General states that in their present posture both 
actions raise the question as to whether costs allowed by the 
Appellate Division of the Supreme Court of the State of New York 
and the Court of Appeals of that State in the Washington Square 
Slum Clearance case and costs taxed by the Clerk of the United States 
District Court for the Southern District of New York in the Glenn 
case are properly payable by the United States Government. 

The letter states that the Department has examined into the matter 
and can find no authority for the Government to pay the costs 
involved and makes reference to 28 U.S.C. 2412(a). The Internal 
Revenue Service agrees that costs cannot legally be asserted against 
the Government in these cases. The Service also advised that it is 
not aware of any appropriation to the Treasury Department out of 
which such costs can be paid, assuming they are legally assertable. 

The letter states that in both of the above-entitled cases, the 
improper allowance of costs should have been brought to the atten- 
tion of the Court by the Government. Reference is made to 12 Comp. 
Gen. 474, in which, the letter states, we allowed items of costs not 
properly collectible from the United States, and request is made that 
we render a formal opinion as to whether the costs incurred in the 
above-entitled cases constitute a claim which the General Accounting 
Office has authority to allow. 

Also, advice is requested as to: 

(1) whether there is any appropriation out of which such costs may be paid 
by either the Treasury or the Justice Departments 


(2) if not, whether it would be appropriate to certify these costs to the Con- 
gress of the United States for payment. 


_ Our decision of December 22, 1932, 12 Comp. Gen. 474, did not 
concern a judgment for or against the United States, but rather a 
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judgment against the estate of a former collector of Internal Revenue. 
Hence, what was said therein would have no application to the instant 
case. See, in this connection, Lichter Foundation, Inc. v. Welch, 269 
F, 2d 142. 

As indicated in your Department’s letter, in view of the provisions 
of 28 U.S.C. 2412(a), the respective courts in the above two cases were 
without authority to allow costs against the United States. See 
Ewing v. Gardner, 341 U.S. 321. However, in the instant cases the 
court did allow such costs and apparently the costs allowed became 
part of the judgments. We understand the judgments have become 
final against the United States. 

The principle involved here appears to have been squarely decided 
in Higginson v. Schoeneman, 190 F. 2d 32. In that case the court 
held (quoting from syllabus 9) : 

Where Court of Claims’ judgment for refund of income taxes plainly awarded 
interest from date set forth at 6 per cent per annum although statute prohibited 
payment of interest during time claimant was resident of another country but 
judgment had become final and henee could not be modified, duty of government 


officials to pay judgment was purely ministerial and mandatory order requiring 
payment would issue. 


Section 724a, Title 31, United States Code, appropriates funds for 
the payment of final judgments (not in excess of $100,000), not other- 
wise provided for, as certified by the Comptroller General, together 
with such interests and costs as may be specified in such judgments 
or are otherwise authorized by law. 

Section 2414, Title 28, United States Code, provides, in pertinent 
part, as follows: 


Payment of final judgments rendered by a district court against the United 
States shall be made on settlements by the General Accounting Office. Payment 
of final judgments rendered by a State or foreign court or tribunal against the 
United States, or against its agencies or officials upon obligations or Habilities 
of the United States, shall be made on settlements by the General Accounting 
Office after certification by the Attorney General that it is in the interest of the 
United States to pay the same. 

Whenever the Attorney General determines that no appeal shall be taken from 
a judgment or that no further review will be sought from a decision affirming 
the same, he shall so certify and the judgment shall be deemed final. 


In view of the circumstances set forth above and the above-referred- 
to provisions of law, if you advise us that the judgments in both cases 
have become final against the United States and furnish the certifica- 
tion required by 28 U.S.C. 2414 in connection with the State court 
judgment, the General Accounting Office will pay the costs in question. 


[ B-148170 J 


Bonds—Bid—Form Variances 


A bid bond accompanying a low bid for a construction project submitted on a 
commercial form which differed from the standard Government form in that it 
did not contain any forfeiture provision in case the bidder failed to give a per- 
formance bond, but which did contain a provision to indemnify the Government 
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against the bidder’s failure to enter into a contract in accordance with its bid, 
is a bid bond which did not limit the Government’s right to indemnification and, 
therefore, the technical deficiency in the bid bond is not a deficiency which makes 
the bid bond nonresponsive to the invitation and the low bid may be considered 
for award. 


To Grant Bloodgood, United States Department of the Interior, 
March 8, 1962: 

Your letter of February 8, 1962, requests our decision as to whether 
or not you are required to reject as being nonresponsive the bid of 
Montgomery Elevator Company, hereinafter referred to as Montgom- 
ery, offered in response to invitation for bids (IFB) on Specifications 
No. DC-5717 for the furnishing and installing of one passenger eleva- 
tor for the Flaming Gorge Dam, Daggett County, Utah. 

The IF B was on Standard Form 20, the terms of which required the 
bidder to furnish a guarantee in the form of a bid bond of at least 
20 percent of the amount of the bid, and the successful bidder to 
furnish performance and payment bonds. The instructions to the 
IFB informed bidders that in case of a withdrawal of their bid, or 
of failure upon award to enter into a contract and of their failure, if 
required, to give performance and payment bonds, their bid guarantee 
would be available to offset the difference by which the cost of 
procuring the work elsewhere exceeded the amount of their bid. 

Montgomery offered its bid on a signed Standard Form 21, part of 
the terms of which were: 


The undersigned agrees that, upon receipt of written notice that a preliminary 
examination of the bids indicates that he will be the successful bidder, or upon 
written notice of the acceptance of this bid mailed, or otherwise furnished, within 
60 days after the date of opening of the bids (if no shorter period be specified), 
whichever of these events occurs first, he will within 10 days (unless a longer 
period is allowed) after receipt of the prescribed forms, execute Standard Form 
23, Construction Contract, and give performance bond and payment bond on 
Government standard forms, with good and sufficient surety or sureties: 
Provided, that contract and bond forms furnished by the bidder prior to award 
of contract will become effective only if his bid actually is accepted within said 
60 days after the date of opening of the bids (or within such shorter period as 
may be specified in the bid by the bidder). [Italics supplied.] 


The guarantee submitted with Montgomery’s bid was a commercial 
bond of the Federal Insurance Company in the amount of 20 percent 
of its bid price. The bond was printed on a company form which 
differed from the standard form provided by the Government in that 
it did not specifically provide for any forfeiture of the guarantee in 
case the principal failed to give a payment bond with good and 
sufficient surety. The pertinent language in this commercial bond 
was: 


NOW, THEREFORE, if the Obligee shall accept the bid of the Principal 
and the Principal shall enter into a contract with the Obligee in accordance 
with such bid and give bond with good and sufficient surety for the faithful 
performance of such contract, * * * then this obligation shall be null and void, 
otherwise to remain in full force and effect. [Italics supplied.] 
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Finally, the recital of the commercial bond identifies the bid as 
being secured on January 12, 1962, although the bond’s date of 
execution is shown as December 28, 1961. Instruction No. 7 on the 
back of the standard Government form for bid bonds states that the 
date of the bond must not be prior to the date of the instrument in 
connection with which it is given. 

Upon discovery of these errors after bid opening, Montgomery 
submicted a bond on the proper Government form, Standard Form 24. 
You ask if the bid bond originally offered by Montgomery is respon- 
sive to the IF'B and, if not, whether the later bid bond on the Govern- 
ment form remedied the deficiency. 

First, we should point out that the failure to utilize a designated 
bond form is not in itself a sufficient basis to reject an otherwise 
acceptable bid. See 39 Comp. Gen. 83, 84. Moreover, we held in 39 
Comp. Gen. 60 that a commercial bid bond which shows the date of 
execution as being prior in time to the date of the bid, but which is 
identifiable to the only invitation outstanding for the particular 
procurement, contains a technical deficiency which does not make the 
bid nonresponsive to the invitation. The rationale of 39 Comp. 
Gen. 60 was that notwithstanding such deficiency in execution, the 
Government could enforce the bond against the surety if the contrac- 
tor failed to go forward with faithful performance of the contract. 
We believe that this rationale would be equally applicable to the 
instant case. 

Under the terms of the commercial bond form, quoted above, 
Federal Insurance Company proposed to indemnify the Government 
against Montgomery’s failure to enter into a contract which was in 
accordance with its bid. Montgomery submitted its bid on, and 
affixed its signature to Standard Form 21, thereby agreeing to “give 
performance bond and payment bond on Government standard 
forms” upon written notice that a preliminary examination of the 
bids indicated that it would be the successful bidder or upon written 
notice of the acceptance of its bid. Montgomery’s failure under such 
circumstances to execute either of these bonds would constitute a 
refusal to enter into a contract which was in accordance with its bid. 
It follows that the Federal Insurance Company would be liable in 
such event, notwithstanding the absence of a specific provision in its 
bid bond, or of knowledge of such provision in Montgomery’s bid, 
which required Montgomery to offer a payment bond. See Bolivar 
Reorganized School Dist. v. American Surety Co., 307 SW 2d 405, 
409 (Mo. Sup. Ct. 1957). Therefore, the absence of such provision 
appears to be a technical deficiency which would not limit the 
Government’s right to indemnification. 
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Accordingly, the bid bond originally offered by Montgomery may 
be regarded as responsive to the IFB, and Montgomery’s bid, if 
otherwise acceptable, may be considered for award. 

The enclosures with your letter are returned herewith as requested. 


[B-147983] 


Travel Expenses—Military Personnel—Local Travel—Criteria 


To delete the local carrier guidelines in the regulations which permit reimburse- 
ment to members of the uniformed services for official travel within the duty 
station area when the purposes of section 2(m) of the act of September 1, 1954, 
40 U.S.C. 491(m), authorizing reimbursement for intrastation travel is aptly 
described by the phrase “within the general area surrounding the duty station 
ordinarily served by local carriers” could result in misunderstanding at the 
station level as to the travel contemplated by the act and in the consequent 
improper reimbursement for round trips of several hundred miles because no 
travel orders were issued; therefore, the proposed regulation change is not 
considered advisable. 


Travel Expenses—Military Personnel—Local Travel—Criteria 


When the duty station of a member of the uniformed services is in a metropoli- 
tan area, the guide for determining the extent of the area of local travel within 
which members may be reimbursed for official travel under section 2(m) of the 
act of September 1, 1954, 40 U.S.C. 491(m), should be the area served by local 
carriers, but when the duty station is not in a metropolitan area served by local 
carriers, reimbursement for local travel should be restricted to an area in the 
immediate vicinity of the duty station within which reimbursement for travel 
expenses under the Career Compensation Act of 1949 would be precluded by 
paragraph 6450 of the Joint Travel Regulations. 


To the Secretary of the Navy, March 12, 1962: 
By letter of January 15, 1962, your Administrative Assistant 


requested an expression of our views regarding the application of 
section 2(m) of the act of September 1, 1954, 68 Stat. 1129, 40 U.S.C. 
491(m), to certain travel situations which have been questioned by 


this Office in the audit of disbursing officers’ accounts, and whether the 


reference to “local carriers” may be deleted from paragraph 046377 
of the Navy Comptroller Manual relating to travel under that act. 
Section 2(m) of the 1954 act provides as follows: 


Members of the uniformed services (as defined in the Career Compensation 
Act of 1949, as amended) may be directed by appropriate regulation of the head 
of the executive agency in which they are serving to secure transportation 
necessary in conducting official Government business within the limits of their 
duty stations. Expenses so incurred by such members for train, bus, streetcar, 
taxicab, ferry, bridge, and similar fares and tolls, or for use of privately owned 
vehicles at a fixed rate per mile, shall be defrayed by the agency in which they 
are serving, or the personnel so directed shall be reimbursed for such expenses. 


In decision of June 5, 1956, 35 Comp. Gen. 677, it was held in 
pertinent part, that: 


* * * Since section 2(m) concerns local transportation and was enacted inde- 
pendently of the Career Compensation Act of 1949, under which the limits of 
permanent stations are fixed by the Secretaries, it reasonably may be concluded 
that the term “duty stations” as used in the phrase “within the limits of their 
duty stations” appearing-in that section was intended to include the general 
area surrounding the official duty station ordinarily served by local carriers. 
Such a conclusion finds support in Senate report No. 1941, 88d Congress, 2d 
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session, H. R. 8758, which became Public Law 766. On page 9 of that report 
the Senate Committee on Government Operations states “Thus an officer of the 
Public Health Service whose duty station is in Washington would continue to 
be entitled in an appropriate case to reimbursement for expenses incurred in 
going to the National Institutes of Health in Bethesda, Md.” * * * Hence, we 
would not be required to object to otherwise proper payments made under 
regulations drawn on that basis. 


It further was indicated that the establishment of rigid limits for the 
area surrounding a post of duty within which transportation allow- 
ances could be paid under the 1954 act was not feasible and that, gen- 
erally, the area covered by that act should be that area for which reim- 
bursement is prohibited under paragraph 6450 of the Joint Travel 
Regulations. 

Paragraph 046377-1b of the Navy Comptroller Manual provides 
that if approved as being more advantageous to the Government, reim- 
bursement is authorized for expenses incurred for train, bus, streetcar, 
taxicab, ferry, bridge, and similar fares and tolls, by military and 
civilian personnel, while conducting official Government business with- 
in the limits of their duty stations or “within the general area sur- 
rounding the duty station ordinarily served by local carriers.” In 
like manner subparagraph c of the same paragraph provides that if 
approved as more advantageous to the Government, reimbursement is 
authorized for the use of privately owned vehicles of military and 
civilian personnel while on official Government business within the 
limits of their duty stations or “within the general area surrounding 
the duty station ordinarily served by local carriers.” 

The payments questioned by our Defense Accounting and Auditing 
Division involved travel by privately owned automobile for round 


trips ranging from 53 to 190 miles. The Administrative Assistant 
says that while it is considered that the payments were valid, the trip of 


190 miles is not representative of the manner in which the provisions of 
the Navy Comptroller Manual are being applied and that more typical 
are round trips of approximately 50 to 100 miles. The Administrative 
Assistant further says it is proposed to delete the reference to local 
carriers now contained in paragraph 046377 of the Navy Comptroller 
Manual for the reason that in such areas as Los Angeles, California, 
and New York, New York, travel via local carriers could represent a 
prohibitive trip, whereas in other areas local carrier service may be 
very limited. In lieu of the local carrier guideline, it is proposed to 
provide that reimbursement is authorized under the 1954 act if orders 
have not been issued which would entitle a member to reimbursement 
under the Joint Travel Regulations or the Navy Civilian Personnel 
Instructions. It is said that reference will also be made to the perti- 
nent paragraphs of the latter publication, the Navy Travel Instruc- 
tions, and the applicable order-issuing instructions for guidance con- 
cerning the issuance of orders. 
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Regarding the matter of a change in the pertinent Navy regulations, 
subject, of course, to the provisions of section 534 of the Career Com- 
pensation Act, as added by section 4 of the act of September 2, 1957, 
71 Stat. 597, 37 U.S.C. 324, in the case of regulations relating to en- 
titlement to pay and allowances, the question of whether an admini- 
strative regulation is to be issued and the terms to be used in such regu- 
lation would appear to be matters for administrative determination. 
It follows that except as so limited, such regulations generally may be 
modified or changed in any manner administratively deemed desirable. 
Since, however, the purpose of the 1954 law to authorize reimburse- 
ment for the specified travel expenses incurred incident to proper in- 
trastation travel when the expenses are not otherwise reimbursable 
under the interstation travel expense provisions of the Career Compen- 
sation Act, is aptly described by the phrase “within the general area 
surrounding the duty station ordinarily served by local carriers.” we 
seriously doubt the advisability of the proposed change. The law must 
be applied in accord with the legislative intent and the deletion of the 
quoted language without the inclusion of some other equally descrip- 
tive term could result in misunderstanding at the station level as to 
the travel contemplated by section 2(m) and the consequent improper 
reimbursement under such provisions for round trips of several 
hundred miles simply because no interstation travel orders were issued. 

In this connection it should be observed that the literal language of 
the section provides only for securing transportation necessary in con- 
ducting official business within the limits of the member’s official duty 
station. While, as stated above, it appears to have been the intent 
to permit reimbursement for travel within the immediate vicinity of 
the member’s duty station as well as within the station—travel for 
which reimbursement generally would not be authorized under the 
Career Compensation Act of 1949—there apparently was no intention 
to permit reimbursement under section 2(m) for travel outside the 
metropolitan area of the duty station (interstation travel) or for 
similar travel beyond the immediate vicinity of a duty station which 
is not located in a metropolitan area. This appears to be so regardless 
of the length of such duty. 

The area of travel in the immediate vicinity of a duty station for 
which reimbursement is not authorized under the Career Compensa- 
tion Act of 1949 is not susceptible of rigid limitations and neither is 
the area within which reimbursement for official travel is authorized 
under section 2(m) susceptible of such limitations. 

It is our view, however, that, where the official station is located in 
& metropolitan area, the area served by local carriers ordinarily will 
be a proper guide in determining the area of travel for reimbursement 
under section 2(m). If the duty station is not located in a metro- 
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politan area served by local carriers then, of course, such guideline is 
not for application. In such cases reimbursement under section 2(m) 
should be restricted to an area in the immediate vicinity of the duty 
station within which reimbursement for travel expenses under the 
1949 act are proscribed by paragraph 6450 of the Joint Travel 
Regulations. 

The foregoing principles will be applied by us in the audit of such 
payments. ; 

While the payments referred to in the Administrative Assistant’s 
letter will not be further questioned in view of the apparent misunder- 
standing in the matter, those payments are understood to have covered 
travel beyond the metropolitan area or a comparable area surrounding 
the post of duty and, hence, payment for such travel was not author- 
ized under the provisions of section 2(m). 


[ B-147632 J 


Bidders—Qualifications—Manufacturer or Dealer—Time of Deter- 
mination 

When the availability of the facilities of an established manufacturer to a low 
bidder was not known by the contracting officers at the time the low bid was 
rejected after a preaward survey disclosed that the bidder was a newly estab- 
lished concern without the facilities to qualify as a manufacturer under an 
invitation incorporating by reference the provisions of the Walsh-Healey Public 
Contracts Act, 41 U.S.C. 35, subsequent consideration of the availability of such 
facilities for purposes of ascertaining the low bidder’s qualifications as a regular 
manufacturer would not be proper, and the resultant contract to the lowest 
qualified and responsive bidder will not be disturbed. 


To Aerological Research, Incorporated, March 13, 1962: 

Reference is made to your letter of November 18, 1961, with en- 
closures, and to subsequent correspondence, protesting against the 
award of a contract to another firm under Invitation for Bids No. 
SC-36-039-62-313-A1, issued by the U.S. Army Signal Supply 
Agency. It is contended that you were a responsible bidder and, since 
your offer was the lowest received, award should have been made to 
your firm. 

The record disclosed that by the said invitation bids were sought 
on the furnishing of a quantity of radio teletypewriter sets. The 
provisions of Standard Form 32, dated October 1957, were incorpo- 
rated therein by reference, which provided, in pertinent part, that— 

If this contract is for the manufacture or furnishing of materials, supplies, 
articles, or equipment in an amount which exceeds or may exceed $10,000 and 
is otherwise subject to the Walsh-Healey Public Contracts Act, as amended (41 
U.S. Code 35-45), there are hereby incorporated by reference all representations 
and stipulations required by said Act and regulations issued thereunder by the 
Secretary of Labor, such representations and stipulations being subject to all 


applicable rulings and interpretations of the Secretary of Labor which are now 
or may hereafter be in effect. 
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The contract was for the manufacture of equipment in excess of 
$10,000 in value, and you represented in your bid that you were a reg- 
ular manufacturer of the supplies bid upon. 

The bids were opened on October 9, 1961, and since you were the 
low bidder at $1,650,406.50 a preaward facilities survey was made of 
your firm. It was established that you were a newly formed concern, 
incorporated May 22, 1961; and that you had no plant or facilities 
in your name. The survey further disclosed that Craig Instrument 
Corporation was a wholly owned subsidiary having limited plant, 
facilities and personnel, whose total sales during the years 1959 and 
1960 approximated $250,000. 

During the course of the survey Government representatives were 
advised that both companies would be operated as separate entities. 
In that connection, by letter of October 17, 1961, you advised the pro- 
curement personnel that it was contemplated that on or about 
November 1, 1961, a public stock offering would be issued, and that 
negotiations had been undertaken with certain parties with the view 
to acquiring adequate plant facilities to produce the subject equip- 
ment. The record does not show whether, to the date of your protest, 
any facilities had been acquired. 

Under those facts and circumstances there arose the question 
whether your firm could be considered a proper source of supply 
within the meaning of the Walsh-Healey Public Contracts Act, 41 
U.S. Code 35, and implementing regulations. Paragraph 1-201.18 of 
the Armed Services Procurement Regulation defines a prospective 
contractor, among others, as a manufacturer “who, if newly entering 
into a manufacturing activity * * * has made all necessary prior 
arrangements for manufacturing space, equipment, and personnel, 
to perform the manufacturing operations required for contract per- 
formance.” Paragraph 2-404.2 thereof imposes upon all procure- 
ment officials the duty to reject any bid which fails to conform to the 
essential requirements of the invitation and, in that connection, the 
obligation to determine the eligibility of any bidder under the above- 
quoted regulation, subject to review by the Department of Labor. 
Pursuant thereto the contracting officer found your firm to be unquali- 
fied as a manufacturer at that time for the purposes of the procure- 
ment involved based upon the investigation and recommendation of 
the Contract Evaluation Board. Upon review that finding was af- 
firmed by the Assistant Chief, Procurement and Distribution Division 
of the Agency. Accordingly, award was made to the lowest qualified 
and responsive bidder. 

Thereafter, the details of a meeting of the officers of your organiza- 
tion and those of Craig Instrument Corporation were brought to the 
attention of the procurement agency, whereby, through a lease agree- 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 593 


ment, the entire facilities of the latter company were made available 
to you. Notwithstanding the fact that administrative personnel were 
advised, during the survey, that only the preproduction models would 
be made by Craig, it is now contended that the facilities of such firm 
should have been considered in the evaluation of your bid for the pur- 
pose of ascertaining your qualifications as a regular manufacturer 
under applicable law and regulations. Since the availability of the 
Craig facilities was not made known to the contracting agency prior 
to award, we believe this factor cannot now be considered in determin- 
ing the propriety of the administrative action taken. 

Under all the facts and circumstances of this case we do not feel 
that the administrative action taken was such as to warrant cancella- 
tion of the award to Twin Coach Company and, therefore, the result- 
ant contract will not be disturbed. 


[ B-148284 J 


Bids—Discarding All Bids—Readvertisement Justification 


An award of a construction contract, after the Davis-Bacon Act wage deter- 
mination in the advertised specifications has become obsolete, to the low bidder 
at either his bid price or at a price to be negotiated on the basis of a changed 
wage determination would not be the selection of a low bidder on the basis 
of bids on specifications actually to be used in the work and on the same terms 
offered to all bidders, and, even though the difference in price which would 
be effected by the change in the wage rates might not change the relative 
standing of the low bidder, such an award would violate the rules of competi- 
tive bidding; therefore, all bids should be rejected and the procurement 
readvertised. 


a - Secretary of Health, Education, and Welfare, March 13, 

By letter of February 28, 1962, with enclosures, signed by the Act- 
ing Chief, Procurement and Supply Management Branch, Division of 
General Services, our decision has been requested as to whether a 
contract may properly be awarded to the Lufkin Construction Com- 
pany pursuant to Invitation for Bids No. 2641-11-9-62, issued by 
the Public Health Service, for the installation of an air conditioning 
system at a hospital in Sacaton, Arizona. The invitation, issued 
October 12, 1961, solicited bids on the basis of the entire job and, as 
alternates, portions thereof. The specifications included, at page 25, 
of Addendum No. 3, minimum hourly wage rates to be paid under 
the contract as determined by the Secretary of Labor on October 16, 
1961, pursuant to the Davis-Bacon Act, as amended, 40 U.S.C. 276a. 

When bids were opened as scheduled on December 14, 1961, the 
Lufkin Company was found to have submitted the low bid for the 
entire job as well as for the alternates constituting parts thereof. 
Because of an allegation of error in the bid on one of the alternates, 
award was delayed. In the meantime it has apparently been 
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determined that award should be made for the entire job which would 
not be affected by the allegation of error. However, a problem has 
arisen because the wage rate determination, which pursuant to 29 
CFR 5.4(a) expires after 90 days if the contract has not been awarded, 
would have to be replaced by a new determination which you have 
been informally advised would decrease the hourly rate for electricians 
and increase the rate for sheet metal workers. Under the circum- 
stances it is proposed, subject to our approval, to request a new wage 
determination from the Secretary of Labor and to make award to 
Lufkin for the entire job, either at the bid price or at a figure to 
be negotiated on the basis of the changed wage determination. Not- 
withstanding the novelty of the proposed action, it is stated to be 
your belief that the best interests of the Government would thereby 
be served because the only alternative, readvertising, would do dam- 
age to the principle of competitive bidding and would probably result 
in increasing the cost of the project. It is noted also that Lufkin’s 
bid was almost $7,000 less than the next bid and we assume it to be 
your position that the difference is materially greater than any differ- 
ence which would result from the changes in the minimum wage rates, 

The Davis-Bacon Act, as amended, requires that advertised specifi- 
cations for contracts in excess of $2,000 for construction, alteration or 
repair of public works or public buildings set out minimum wages to 
be paid to laborers and mechanics based upon wages “that will be 
determined by the Secretary of. Labor to be prevailing” in the area. 
The Secretary of Labor, pursuant to the statutory provision, has is- 
sued regulations contained in Part 5 of Title 29 of the Code of Federal 
Regulations, including the above-referenced section 5.4(a), establish- 
ing a wage determination as obsolete if the proposed contract has not 
been awarded within 90 days of the issuance thereof. Since more than 
90 days have passed without award from the time the wage rates in- 
cluded in the specifications were issued, it appears to be the position of 
the Secretary of Labor, pursuant to his authority under the cited act 
and regulations, that they should not be included in the specifications 
under which the contract is to be performed. 

It is well established that the award of a contract pursuant to the 
advertising statutes must be made upon the same terms offered to all 
bidders. 87 Comp. Gen. 524, 527, and cases there cited. Award on 
the basis of other than the provisions of the advertised specifications 
would violate the general rule. The low bidder cannot, of course, be 
required to perform on terms at variance with those included in his 
bid. By the same token, in situations involving a change in wage rates, 
the Government properly could not require or permit an otherwise 
successful bidder to perform at his original price or a different price 
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in the absence of a provision in the invitation for bids specifically pro- 
viding for such procedure. 

It may well be in this instance that the difference in price which 
would be effected by the changes in the wage rates would not be suffi- 
cient to change the relative standing of the low bidder. However, the 
statutory advertising requirements do not contemplate or sanction the 
selection of the lowest bidders on the basis of an estimate of what 
those bidders would have quoted on terms which were not in fact 
advertised. Where a contract is to be awarded pursuant to competi- 
tive bidding, the low bid must be determined on the basis of bids on 
the specifications actually to be utilized on the work. The only proper 
way to determine the lowest bidder is by advertising the actual con- 
tract to be executed and this, in our opinion, is what the law requires. 
17 Comp. Gen. 427 ; 15 id. 573. 

We recognize that the rejection of all bids after a public opening 
prejudices the low bidder and may do damage to the competitive bid 
system, particularly in those instances where the low bidder was in no 
way responsible for the circumstances requiring such action. How- 
ever, the avoidance of such a result cannot justify an otherwise im- 
proper procurement action. 

Accordingly, all bids should be rejected and the procurement 
readvertised. 


[.B-148267] 


Transportation —Dependents—Military Personnel— Amendment 
or Revocation of Orders 


Travel by a dependent of a member of the uniformed services on permanent 
change of station orders from the place where she wads residing while the 
member was stationed overseas to the member’s new duty station in the United 
States and return after notice on arrival at the new station that the member’s 
permanent change of station orders had been revoked may be regarded as travel 
under paragraph 7051 of the Joint Travel Regulations which provides that 
when, under permanent change of station orders, the dependents are traveling 
over the direct route between the old and new stations and new change of sta- 
tion orders are received en route on or after the effective date of the orders, 
transportation at Government expense is authorized, even though the regula- 
tion refers only to travel between the old and the new stations; therefore, the 
member is entitled to reimbursement for his wife’s travel not to exceed the 
cost of travel from the point of entitlement to the new station and return. 


To Lieutenant Colonel A. A. Sawyer, Department of the Army, 
March 15,1962: 

There was received by second endorsement dated February 26, 1962, 
your letter of October 30, 1961, requesting decision as to whether 
payment is authorized on a voucher stated in favor of Sergeant First 
Class William L. Orchard, RA 37 641 062, in the sum of $82.08 as re- 
imbursement for travel of his dependent (wife) from Leavenworth, 
Kansas, to Colorado Springs, Colorado, and return, during the period 


645-668 O - 63 - 40 
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October 3 to 10, 1961. The request was assigned control No. 62-3 by 
the Per Diem, Travel and Transportation Allowance Committee. 

By paragraph 25, Special Orders No. 227, dated September 16, 1961, 
the member was released from assignment to Headquarters Special 
Troops, Eighth United States Army, APO 301, San Francisco, Cali- 
fornia, and transferred to Fort Carson, Colorado, as a permanent 
change of station. The orders did not provide for temporary duty, 
leave or delay en route. Pursuant to Port Call dated September 25, 
1961, he was detached and commenced travel on October 2, 1961, ar- 
riving at Tachikawa Air Force Base, Japan, on October 5, 1961, and 
returned to Korea, arriving October 7, 1961, pursuant to Letter Order 
PC-10-17, dated October 6, 1961, confirming verbal orders of the same 
date. Upon his arrival he received orders (paragraph 20, Special 
Orders No. 245, dated October 7, 1961) rescinding his orders of Sep- 
tember 16, 1961. On the basis, however, of the orders of September 
16, 1961, his wife, then residing in Leavenworth, Kansas, traveled to 
Colorado Springs, Colorado, during the period October 3 to 5, 1961, 
for the purpose of joining her husband at his new permanent station. 
While at Colorado Springs she received notification through the Amer- 
ican Red Cross of the revocation of the member’s orders, and returned 
to Leavenworth, during the period October 8 to 10, 1961. You ques- 
tion whether the member may be reimbursed for his wife’s travel from 
Leavenworth to Colorado Springs and return since the travel ap- 
parently was performed in good faith based on competent orders, 
and if not, to what extent reimbursement is authorized. 

Paragraph 3003-1b of the Joint Travel Regulations provides that 
the effective date of orders is the date of the member’s relief (detach- 
ment) from the old station except in cases where leave, delay, ad- 
ditional travel time, or temporary duty is authorized en route to the 
new station. Paragraph 7000 of the same regulations provides that 
members of the uniformed services are entitled to transportation of 
dependents at Government expense upon a permanent change of sta- 
tion for travel performed from the old station to the new permanent 
station or between other points authorized in the regulations. Para- 
graph 7051 of the regulations provides that when, under permanent 
change-of-station orders, the dependents are traveling over the direct 
route between the old and new stations and change-of-station orders 
are received en route on or after the effective date of the orders, 
transportation of dependents at Government expense is authorized 
from the point where the modified orders were received to the ultimate 
new station, in addition to that from the old permanent station to the 
point where the modified orders were received. While such provision 
refers only to travel between the old and the new stations, its applica- 
tion would appear to have been equally intended for dependents’ 
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travel from points other than the old duty station in circumstances 
where their travel is authorized at Government expense from such 
points to the new station on permanent change of station. 

The record does not show the point in the United States from 
which the member would have been entitled to transportation for his 
dependent wife to Fort Carson as for a permanent change of station 
on the effective date of the orders of September 16, 1961. However, 
since her travel to the new station was performed after the effective 
date of change-of-station orders and since information as to the re- 
vocation of such orders could not have been communicated to her 
until after her arrival at Colorado Springs, the member is entitled 
to reimbursement for his wife’s travel from Leavenworth to Colo- 
rado Springs and return, not to exceed that from the point from which 
the right to transportation existed (if not at Leavenworth) to Colo- 
rado Springs and return. Compare 33 Comp. Gen. 332. 

The voucher and supporting papers are returned herewith, pay- 
ment being authorized on the basis indicated above. 


[ B-148128 J 


Pay—Severance—Recoupment 


Although the disability severance pay recoupment provisions in 10 U.S.C. 1212(c), 
which require deduction of severance pay when a former member of the 
uniformed services becomes entitled to other compensation for the same dis- 
ability, relate to benefits awarded by Veterans Administration, 10 U.8.0. 1212(c) 
and 1213, concerning the effect of separation on benefits, evidence an intent 
that a member is entitled to only one benefit arising from the same disabilty; 
therefore, a member in receipt of disability severance pay when his military 
records are corrected to place him on the permanent disability retired list with 
entitlement to retired pay from the time that he began receiving disability 
severance pay must have his retired pay withheld by the military service, plus 
the severance pay withheld by Veterans Administration, until the amount of 
severance pay has been recovered. 


To Colonel N. O. Wahlstrom, Department of the Air Force, 
March 19, 1962: 

Reference is made to your letter dated January 4, 1962, with en- 
closures, requesting decision whether payment is authorized on an 
accompanying voucher, for retired pay in favor of Technical Sergeant 
James C. Owens, Sr., in the amount of $575, representing retired pay in 
excess of Veterans Administration disability compensation withheld 
for the period February 1 through November 30, 1961. Your request 
for decision has been assigned Air Force Request No. 629 by the De- 
partment of Defense Military Pay and Allowance Committee. 

It is stated in your letter that the member was discharged from the 
service on June 15, 1959, as an airman first class and paid disability 
severance pay in the amount of $4,560 under the provisions of 10 
U.S.C. 1208; that on December 2, 1960, the Secretary of the Air Force 
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corrected the member’s records to show that he was placed on the per- 
manent disability retired list with entitlement to disability retired pay 
based on a disability rating of 40 percent; that the Secretary further 
determined that Airman Owens had satisfactorily served in his higher 
temporary grade of technical sergeant, and he was certified for retired 
pay in such grade; and that his retired pay entitlement is $130.50 a 
month, based on an election to receive retired pay computed on years 
of active service. 

It is further stated that the member was awarded Veterans Admin- 
istration disability compensation of $73 a month effective June 16, 
1959, but under the provisions of 10 U.S.C. 1212(c), the Veterans 
Administration is withholding the total amount of such award toward 
recoupment of the severance pay payment. It also is stated that pay- 
ment of the monthly retired pay difference of $57.50 ($130.50 less $73) 
is being withheld until the combined amounts recouped from both 
sources, Veterans Administration and the Air Force, equal the total 
severance pay payment. Since 10 U.S.C. 1212(c) specifically pro- 
vides for the deduction of the amount of disability severance pay re- 
ceived from any compensation awarded by the Veterans Adminis- 
tration for the same disability, you express doubt as to whether it is 
proper to withhold the retired pay of $57.50 concurrently, or whether 
the retired pay should be paid, except in the event the Veterans Ad- 
ministration is unable to effect full recoupment. 

Since you report that the Veterans Administration is withholding 
the compensation awarded Owens, it is assumed that he has filed with 
the Department of the Air Force a waiver of retired pay in an amount 
equal to the award of compensation by the Veterans Administration, 
and that such waiver was retroactive to the date of his separation from 
active duty. 

Sections 1212(c) and 1213 of Title 10, U.S. Code, provide in per- 
tinent part as follows: 

§ 1212. Disability severance pay 


* * * 7 7 * * 


(c) The amount of disability severance pay received under this section shall 
be deducted from any compensation for the same disability to which the former 
member of the armed forces or his dependents become entitled under any law 
administered by the Veterans’ Administration. * * * 


§ 1213. Effect of separation on benefits and claims 


Unless a person who has received disability severance pay again becomes a 
member of an armed force, the Coast and Geodetic Survey, or the Public Health 
Service, he is not entitled to any payment from the armed force from which he 
was separated for, or arising out of, his service before separation, under any 
law administered by one of those services or for it by another of those 
services, * * * 


Under the quoted provisions the payment of disability severance 


pay is incompatible with the receipt of other benefits arising from 
the same circumstance giving rise to the payment of the severance 


er 
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pay. Further, disability severance pay and disability retired pay 
are mutually inconsistent benefits, since severance pay is conditioned 
on a discharge from the service which would bar entitlement to re- 
tired pay, and contrariwise, retirement with retired pay constitutes 
a change of status in the armed services without a discharge or 
separation from the service, an essential condition for award of 
severance pay. It follows that upon the correction of his service 
record to show that the member’s name was placed on the permanent 
disability retired list on June 15, 1959, with entitlement to disability 
retired pay from June 16, 1959, his right to retain the severance pay 
became questionable. Apparently, only withholding action has been 
taken with respect to this matter. While section 1212(c) relates to 
compensation awarded by the Veterans Administration, the above- 
quoted provisions of law clearly evidence an intent that no benefits 
arising out of the circumstances which resulted in the payment of 
severance pay should be paid until collection of such severance pay 
has been made. 

In the circumstances, we see no reason why the retired pay accruing 
on a monthly basis should not be withheld until the amount involved, 
plus the compensation withheld by the Veterans Administration, 
equals the severance pay received by Owens. 

Accordingly, payment on the voucher is not authorized and such 
voucher will be retained here. 


[ B-147759 J 


Bids—Evaluation—Delivery Provisions 


An invitation which permitted bidders to offer an alternate delivery period to 
the one specified, but did not indicate the evaluation factor that would be 
applied between bids offering delivery within the prescribed period and those 
offering later delivery, not only does not permit bidders to compete on a definite 
and equal basis but has the effect of permitting the contracting officer to 
determine the basis for evaluation after bids are opened; therefore, to the 
extent that such an ambiguous delivery provision in an invitation may be 
authorized under the procurement regulations, the regulations should be revised. 


Bids—Evaluation—Delivery Provisions 


When a procurement agency requires delivery within a prescribed time, the 
invitation should provide that only in the event that no acceptable bid is 
received, which meets the delivery requirement, will consideration be given 
to bids offering later delivery, but when earlier delivery is merely desired, rather 
than required, and bids offering later delivery within a maximum period are 
to be considered on an equal basis, the bidders should be so advised in the 
invitation. 


Contracts—Awards—Cancellation—Erroneous Awards 


Although awards of contracts under invitations which contained ambiguous 
and indefinite time of delivery provisions, which reserved to the contracting 
officer the right to determine at the time of award whether time of delivery 
would be a factor in making award, were improper, in view of the completion 
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or substantial completion of deliveries, under the resultant contracts. can- 
cellation is not warranted ; however,-in future procurements involving time of 
delivery considerations, the invitations for bids should clearly and specifically 


set forth the factors upon which bids will be evaluated and award made. 
To the Secretary of the Navy, March 20, 1962: 


Reference is made to letter dated January 16, 1962 (file reference 
R1.1), from the Acting Assistant Chief for Purchasing, Bureau of 
Supplies and Accounts, forwarding an administrative report on the 


protest of Westlake Plastics Company against the award of a contract 
to any other bidder under Invitation for Bids No. 228-36926-62, dated 
November 21, 1961, issued by the Naval Supply Center, Oakland, 
California. 

The invitation, earing bid opening date of December 1, 1961, re- 
quested bids for the furnishing, f.o.b. destination, of plastic poly- 
ethylene sheets in varying sizes and quantities, listed under item Nos. 
1 through 6. The invitation provided that, while award would gen- 
erally be made to the low aggregate bidder for all items, the Govern- 
ment reserved the right to award by item if determined to be more 
advantageous to the Government. The record shows that the invita- 
tion was issued pursuant to requisition dated November 8, 1961, from 
Mare Island Naval Shipyard, showing that designated quantities of 
the material, for use as radiation shielding, were required by December 
14 and the balance by December 28, 1961, in the priority construction 
of three Fleet Ballistic Missile submarines under the Polaris Ship- 
building Program. In view of the emphasis placed on time of delivery, 
the invitation provided, in part, under the heading “DELIVERY 
INSTRUCTIONS” as follows: 


B. TIME OF DELIVERY MAY BE A FACTOR IN MAKING AWARD: 


The articles to be furnished shall be delivered within 30 days after date of 
contract. 


If the bidder is unable to make delivery as specified above, the bidder shall 
state an alternate time for delivery in the space provided below. Bids offering 
a greater time for delivery than that specified above will be considered provided 
that, in no event will the time for delivery exceed 60 days after date of contract. 
However, since time for delivery is an important factor, the Government reserves 
the right to make award on the basis of delivery. 

Alternate delivery time: Within —— days after date of contract. 


The invitation also provided, under the heading “DELAYS— 
DAMAGES,” that, if award was made to other than the lowest ac- 
ceptable bidder, based on a shorter time for delivery, the contract 
would contain a provision, in the event of unexcusable delayed de- 
livery, for a prorated downward adjustment of the contract price, 
based on the differences between the low bidder’s and the contractor’s 
prices and times of delivery. 

The record shows that three bids were received in response to the 
invitation. Two of the bidders, St. Regis Paper Company and West- 
inghouse Electric Corporation, offered delivery within 30 days after 
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date of contract. The remaining bidder, Westlake Plastics Company, 
inserted in the space provided therefor the alternate delivery time of 
60 days after date of contract. Its bid, with the exception of the 
price quoted by Westinghouse on item No. 3, was the lowest as to price 
on each item of the invitation. 

It is reported by the contracting officer that, upon referral of the 
bids to the requisitioning activity for its consideration, he was orally 
requested to make awards on an item basis to the bidders offering 
the lowest price for delivery within 30:days, namely, item No. 3 to 
Westinghouse as the low bidder thereon, and the balance of the items 
to St. Regis under a contract containing the prescribed delays-damages 
clause. This action was tentatively approved by the local Contract 
Review Board subject to receipt of written confirmation of urgency 
of delivery from the requisitioning activity. 

The record further shows that, upon being appraised of the pro- 
posed awards, the Westlake Plastics Company entered protest thereto 
contending, in material part, that it was questionable whether the 
material was, in fact, required within 30 days; that it doubted that 
delivery would be made within that time; and that, under the circum- 
stances, the payment of a premium for earlier delivery would result 
in a needless waste of Government funds. Also, as a further basis 
for questioning the proposed awards, Westlake Plastics Company, in 
its letter to this Office of December 12, 1961, stated that under a 
previous similar invitation it had been awarded the contract on the 
basis of the lowest price quoted notwithstanding its offer, as in this 
case, to effect delivery within 60 days after date of contract. 

The contracting officer further reports that, subsequent to the pro- 
test but prior to the proposed awards, the requisitioning activity, by 
written confirmation of urgency, certified that only designated partial 
quantities of each item of the invitation, including 43,582 pounds of 
a total quantity of 109,956 pounds of the material covered by item No. 
1 were urgently required within 30 days after date of contract. On 
the basis of this certification, the bids were reevaluated and, by con- 
tracts dated December 13, 1961, awards on the items covered by the 
invitation were made, as follows: (1) item No. 3 to Westinghouse 
whose bid thereon not only offered delivery within 30 days after date 
of contract but also was the lowest received; (2) 66,374 pounds of the 
material covered by item No. 1 to Westlake; and (3) the balance of 
item No. 1 and all of item Nos. 2, 4, 5 and 6 to St. Regis, subject to 
the delays-damages provision for failure to deliver within the pre- 
scribed 30-day period. Examination of the bid of Westlake confirms, 
as reported by the contracting officer, that the “all or none” qualifica- 
tion contained therein on item Nos. 2 through 6 precluded award to 
it of the non-urgent portion of the material covered thereby. 
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In our consideration of bidders’ protests to awards either made or 
proposed by contracting agencies, we have found that time of delivery 
provisions in invitations for bids, because such provisions were indefi- 
nite, ambiguous, and improperly reserved to the agencies the right to 
decide, after bids were received and opened, the relative weight to be 
given the price and delivery terms offered by bidders, have provided 
a most fertile field for protest. The invitation for bids here involved 
is no exception, 

We have held that time of delivery properly may be considered in 
making an award, price alone not being controlling, when early de- 
livery is required in the Government’s interest and when the invita- 
tion so provides, all bidders thus being placed on notice and given an 
equal opportunity to compete for the Government’s business. 
B-128405, August 3, 1956. We have, also, held in our numerous deci- 
sions on this subject that, in fairness to bidders, in the interest of the 
maintenance of the integrity of the competitive bidding system, and 
in compliance with the statutory requirements, invitations for bids 
should be as clear, precise and exact as possible in advising bidders 
of the basis on which their bids will be evaluated. 36 Comp. Gen. 380. 
Further, in this connection, in our decision of November 8, 1956, 
B-129678, to the then Secretary of the Navy, we stated, concerning the 
time of delivery provision there involved, in part, that— 

We have consistently held that bidders cannot compete on an equal basis, as 
required by law, unless they know in advance the basis on which their bids will 
be evaluated. For this reason it is our view that a contracting agency cannot 


properly reserve the right to determine after the bids are submitted whether 
time of delivery will be a factor in evaluating bids. 


In our decision of September 15, 1956, B-128405, citing in support 
thereof the holding of the court in United States v. Brookridge Farm, 
111 F. 2d 461, affirming 27 F. Supp. 909, we held that contracts 
awarded under invitations which are not so drawn as to permit com- 
petition on an equal basis, by failing to set forth the basis for evalua- 
tion as between price and time of delivery, are voidable. Finally, 
concerning the position that savings could be realized by the Govern- 
ment if the basis for evaluation as between price and time of delivery 
were left open, we have stated many times that in our opinion the 
preservation of the competitive bidding system is more beneficial to 
the Government from a long-range standpoint than the pecuniary 
saving which might be realized in an individual case. 

Under the terms of the invitation here involved, bidders were not 
advised of the monetary value which would be given to earlier deliv- 
ery in the evaluation of bids. In the absence of some prescribed 
evaluation factor to be applied between bids offering delivery within 
30 days after date of contract and those offering later delivery up to 
the maximum acceptable delivery time of 60 days after date of con- 
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tract, interested bidders could not know whether to sacrifice price for 
delivery within 30 days after date of contract, whether to quote a 
price for delivery based on the maximum period of 60 days after date 
of contract, or whether to quote a price based on delivery terms be- 
tween 30 and 60 days after date of contract. Such an ambiguous and 
indefinite provision can hardly be said to afford bidders the required 
opportunity to compete on an equal basis. Rather, the net effect of 
the provision, as apparently intended by the procurement agency, was 
to permit the contracting officer to evaluate the bids in almost any 
manner which might be decided upon after the bids were opened. 
Such procedure not only is contrary to the purposes of the statutes 
governing formally advertised procurements but also, as is the result 
in this case, inevitably tends to produce complaints and protests of 
arbitrariness and inconsistency on the part of procurement officials. 
Moreover, concerning the protest of Westlake to award being made 
on the basis of earlier delivery, it is our view that the bidders quoting 
prices for delivery within the 30-day period stated as required by the 
Government have equal, if not greater, basis for protest to award 
being made to Westlake on the basis of price alone. Both St. Regis 
and Westinghouse may have included overtime pay and other addi- 
tional costs to meet the 30-day delivery period. Had these bidders 
bid on the basis that price alone, without regard to delivery periods 
offered, would be considered in the evaluation of bids, they might have 
quoted prices even lower than that quoted by Westlake. 

If delivery within the required time of 30 days after date of con- 
tract was in fact required at the time of the issuance of the invitation— 
and based upon the requisition such was the case—the invitation should 
have provided that, only in the event no acceptable bid was received 
which met this delivery requirement, would consideration be given to 
bids offering later delivery. If, in the consideration by a procurement 
agency of the urgency of delivery, it is determined that delivery with- 
in ‘a stated period is merely desired, rather than required, and bids 
offering later delivery within a maximum acceptable delivery period 
are to be considered on an equal basis, bidders should be so advised or, 
in the alternative, a basis for evaluating bids offering longer periods 
of delivery should be stated in the invitation. In no event should an 
invitation reserve to the contracting officer, based upon review of deliv- 
ery requirements at time of award, the right to determine at that time 
whether time of delivery will be a factor in making award. To the 
extent that such action may be authorized by existing regulations, 
they should be appropriately revised. 

Concerning the previous invitation referred to by Westlake in its 
letter of December 12, 1961, which it states contained identical 
delivery provisions and on which it was the successful bidder 
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notwithstanding its offer to effect delivery within the maximum ac- 
ceptable delivery period of 60 days, rather than the stated required 
delivery period of 30 days, after date of contract, the administrative 
report confirms that such award action was taken. However, in 
justification for such action, it is reported by the contracting officer 
that urgency of delivery of the material covered by that invitation 
was not present to the same extent in that case as in the present one; 
that the requisition there involved, covering material for a different 
submarine, showed that the material was required at a later date; 
and that, although two higher bids received offered 30-day delivery, 
award on a time of delivery basis was not requested by the requisition- 
ing activity and therefore the low bid was accepted. 

The record forwarded to this Office shows that the previous invita- 
tion was issued pursuant to a requisition bearing the same date— 
November 8, 1961—as that here involved, stating that the requested 
material was required by January 15, 1962, or 42 days after the bid 
opening date of December 4, 1961, as compared to required delivery 
dates of December 14 and 28, 1961, or 13 and 27 days after the bid 
opening date of December 1, 1961, under the present procurement. 
The views hereinabove expressed with respect to the deficiencies in the 
invitation in the instant case and the questionable propriety of the 
awards made thereunder appear equally applicable to the previous 
invitation and the resulting award. Moreover, since the related requi- 
sitions did not show the same degree of urgency in delivery require- 
ments, it is not understood why both invitations contained the same 
delivery requirement of 30 days after date of- contract. Delivery 
schedules should be established so as to promote full and free com- 
petition consistent with the need of the Government to obtain sup- 
plies or services in the time actually required. It should be the gen- 
eral policy of procurement agencies to allow the maximum delivery 
time commensurate with the needs of the requiring activity. Delivery 
schedules which unnecessarily limit the time for delivery tend to 
restrict competition and increase costs. They are detrimental to the 
interests of both the Government and industry. 

Based on the delivery periods prescribed under the contracts 
awarded to St. Regis and Westlake pursuant to these invitations— 
30 or 60 days after the date of the contracts—it is assumed that 
deliveries have been completed or substantially completed thereunder. 
Accordingly, we do not feel justified in directing cancellation thereof. 
In future procurements, however, involving time of delivery con- 
siderations, the covering invitations for bids, consistent with the needs 
of the requiring activity, should clearly and specifically set forth the 
factors upon which evaluation and award will be made. 
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The enclosures forwarded with the letter of January 16, 1962, with 
the exception of the contracting officer’s report, are returned as 
requested. 


[ B-147893 J 


Subsistence—Per Diem—Delays—Acts of God, Ete. 


When an employee, during official travel by airplane, is delayed en route because 
of bad weather and the employee is furnished meals and lodgings at the expense 
of the airline, the period of delay is not considered to be for the personal benefit 
of employee and in the absence of any provision in the Travel Expense Act of 
1949, the regulations or administrative instructions requiring either that a 
reduction in the fixed rate of per diem be made or that per diem be allowed only 
for the usual or scheduled travel time, the employee is entitled to per diem for 
the period of the delay. 


To C. L. Harris, Department of the Interior, March 20, 1962: 

Your letter of January 3, 1962, requests our decision whether you 
may certify for payment the enclosed reclaim travel voucher for $12 
in favor of Kenneth C. Blake, a civilian employee of the Bureau of 
Reclamation. That amount represents three-fourths of one day’s per 
diem which was disallowed administratively on his prior claim cov- 
ering travel expenses incurred incident to temporary duty at Austin, 
Texas. The voucher is approved administratively by the Assistant to 
the Regional Director. 

Mr. Blake says his return travel from Austin to Amarillo, Texas, 
his official station, via Dallas, began at 3:26 p.m., December 8, 1961, 
on the Braniff Airways flight which was scheduled to arrive that 
day at Amarillo at 8:29 p.m. Because of inclement weather, all flights 
from Dallas to Amarillo were canceled a few minutes before his 
arrival (5:30 p.m.) at Dallas. It developed that no other flight was 
available from Dallas to Amarillo until 11:00 a.m. the next day, which 
flight he used, arriving in Amarillo at 12:15 p.m. on December 9, 1961. 
The point of fact in question is that because of the delay at Dallas, 
Braniff Airways furnished him his meals and overnight lodging “at 
no additional cost to the Government.” Because of that fact three- 
fourths ($12) of the $16 daily rate of authorized per diem claimed 
for December 9 administratively was disallowed representing the 
period from 12 midnight to 12:15 p.m. that day. That disallowance, 
he says, allowed him per diem only through the quarter day covering 
the normally scheduled arrival time at Amarillo (8:29 p.m. of De- 
cember 8). 

Regarding the “administrative practice” of disallowing similar 
claims to which you referred—the pertinent regulation or written 
policy not cited by you—we requested from the Commissioner of 
Reclamation an explanation and copy of the Bureau’s regulations is- 
sued for guidance of its regional offices in processing similar claims. 
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On February 23, 1962, the Commissioner’s office informed us there 
is no Bureau-wide regulation or practice calling for disallowance of 
per diem in a travel situation such as occurred here. 

Section 3 of the Travel Expense Act of 1949, 63 Stat. 166, as 
amended, 5 U.S.C. 836, provides that civilian officers and employees 
while traveling on official business away from their designated posts 
of duty “shall be allowed, in lieu of their actual expenses for sub- 
sistence * * * a per diem allowance to be prescribed by the department 
or establishment concerned, not to exceed the rate of $16 within the 
limits of the continental United States * * *.” Section 7 of that act, 
63 Stat. 167, 5 U.S.C. 840, provides that the fixing and payment of 
travel allowance and reimbursement of travel expenses under the act 
shall be in accordance with regulations of the Director of the Bureau 
of the Budget. The act, the standardized regulations thereunder, and 
the Bureau of Reclamation’s instructions do not contemplate that a 
retroactive reduction is to be made in the fixed rate of per diem or 
require that per diem be allowed only for the usual or scheduled 
travel time in circumstances such as here involved. Moreover, the 
traveler was on official travel and the delay en route was not for per- 
sonal reasons of the traveler. Compare 16 Comp. Gen. 628; 19 id. 
414. 

Under the above related circumstances, and in the absence of a 
regulatory restriction requiring an adjustment in the period or rate 
of per diem otherwise due, the voucher, which is returned herewith, 
may be certified for payment, if otherwise correct. 


[B-148329] 


Highways—Construction—Federal-Aid Highway Program—Other 
Public Works Projects 


Although the requirements in a flood control project that highways and road 
bridges incident to the project be financed without cost to the Federal Gov- 
ernment would preclude the use of Federal-aid highway funds for construction 
of a bridge on a substantially completed interstate highway in the flood control 
area, any change in the highway to accommodate the flood control project 
when the highway construction is nearly completed, or after its completion, 
could not be regarded as for highway purposes, and, therefore, Federal-aid 
highway funds may not be used for construction of the bridge. 


To the Secretary of Commerce, March 21, 1962: 

In letter of March 1, 1962, the Assistant Secretary of Commerce re- 
quests a decision as to whether Federal-aid highway funds may par- 
ticipate in the construction of a bridge (twin bridges) on Interstate 
Highway 29 at Sioux City, Iowa, under the circumstances set forth 
below. 

The Flood Control Act of 1958, Public Law No. 85-500, 72 Stat. 
812, under the heading MISSOURI RIVER BASIN, authorized im- 
provement of Floyd River, Iowa, to provide flood contro] at Sioux 


ve 
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City, the project to be executed substantially as recommended in House 
Document No. 417, dated June 6, 1956. So far as is pertinent to the 
question raised, the House Document presented a plan calling for 
rectification of an existing flood channel at Sioux City to carry about 
one-half of flood flows, and the construction of an auxiliary channel to 
carry the remaining flood waters, subject to assurances from responsi- 
ble local interests that they would, among other things, make, with- 
out cost to the United States, all necessary road, highway, highway 
bridge, and utility alterations and additions. The plan explicitly refers 
to various new bridges and bridge alterations that would be required. 

In 1956 the State of Iowa began design of the Sioux City Freeway, 
I-29. The Corps of Engineers report covering the flood control proj- 
ect (H. Doc. 417) which had been rendered on May 3 of that year 
(1956) would have required a bridge (twin bridges) across an auxil- 
iary channel downstream. However, at about this time it became 
questionable whether an auxiliary channel would, in fact, be dug. 
The Iowa State Highway Commission, wishing to start early con- 
struction of I-29 in the Sioux City area, contacted the Corps of Engi- 
neers and was advised in letter of October 23, 1956, by the Omaha 
District Office that : 

The proposed plan provides for the utilization of the existing concrete lined 
channel in the lower mile of the Floyd River and for construction of an auxiliary 
channel east of the existing channel to convey the excess of flood-waters. The 
layout of the two channels, the dimensions of the existing channel, and the 
tentative dimensions of the auxiliary channel are given in the inclosed plates 3, 
4, and 6. This plan has not been finalized, however. We have agreed, at the 
request of local interests, that during the final design studies before construc- 
tion of the project we will give careful consideration to eliminating the auxiliary 
channel and providing a single large channel on the alignment of the existing 


channel. Consequently, we are not sure at this time whether one or two bridges 
will be needed for the Route #3 crossing of the Floyd River. 


Because of the uncertainty as to the flood control plan, the local 
preference for a single channel, and the need for providing a water- 
way of sufficient size to carry maximum flood waters in the existing 
channel in the event the final decision was not to provide an auxiliary 
channel or if a flood control project was not constructed, the State 
planned and constructed I-29 as a Federal-aid Interstate project with 
a bridge (twin bridges) designed to allow full flood discharge at the 
existing channel. At the same time the State in its plans kept the 
profile south of the existing channel high so that in the event the flood 
control project proceeded in accordance with the May 3 plan (H. Doc. 
417), it would be possible to construct a second bridge (twin bridges) 
for the proposed auxiliary channel downstream without changing the 
profile. On December 30, 1957, the Sioux City Council by resolution 
approved the State’s plans for the section of I-29 which included the 
bridge (twin bridges) over the existing channel of the Floyd River; 
the contract plans prepared by the State were approved by the Bureau 
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of Public Roads on September 29, 1958; construction of the bridge 
(twin bridges) was started on November 12, 1958; and the project was 
completed on November 18, 1959. The entire portion of I-29 in the 
Sioux City area was completed, with a bridge (twin bridges) over the 
existing channel only, in 1960. 

But on July 1, 1959, the Corps of Engmeers had presented to Sioux 
City officials a revised plan for the flood control project. The State 
and the Bureau of Public Roads had no prior knowledge of this re- 
vised plan which abandoned the May 3 plan and abandoned utiliza- 
tion of both the existing channel and the auxiliary channel proposed 
in House Document No. 417. The revised plan provides for a new 
channel one mile to the north of the existing channel to accommodate 
the full flood flow, leaving the existing channel as a local minor drain- 
age stream. The required concurrence of several railroads was ob- 
tained in meetings on July 22 and August 19, 1959. We understand 
that the City also concurred. As the highway approached the location 
of the proposed new channel the City, by letter dated November 16, 
1959, requested the State Highway Commission to delay construction 
of the highway pending developments concerning the flood control 
project. However, this was not done. 

Interstate Highway 29 has been completed at the location of the 
proposed new channel and the question raised concerns the responsi- 
bility for providing a bridge when the channel at the new location is 
dug. That is to say can Federal-aid highway funds participate in 
financing the cost of constructing such bridge notwithstanding the 
requirement of public Law 85-500 and House Document No. 417 that 
local interests make without cost to the United States all bridge addi- 
tions necessitated by the flood control project ? 

Your Department has taken the position that Federal-aid highway 
funds may not participate in the construction of the required bridge. 
Its position is based upon (1) the language contained in House Docu- 
ment No. 417- precluding the use of United States funds for any 
bridges necessitated by the flood control project, (2) the fact that 
since the highway was substantially completed prior to the develop- 
ment of the present flood control plans, the cost of any alteration 
required is attributable to and the responsibility of the flood control 
project rather than the highway project, and (3) the fact that local 
officials had approved the highway plans calling for a bridge (twin 
bridges) over the existing channel of substantially greater cost than 
would have been required had it been. known that the existing channel 
was not to carry the flood waters. 

However, Sioux City officials have insistently protested your De- 
partment’s conclusions in the matter, and they argue that there is no 
legal impediment to Federal-aid highway funds participating in the 
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construction costs involved. In view of the impact construction of the 
required bridge will have on local financial resources if the City is 
required to finance the structure, and of the determined stand the City 
has taken with respect to the correctness of its position, your Depart- 
ment agreed to submit the matter for our consideration with the 
understanding that, should we determine the City’s views to be cor- 
rect—that Federal-aid highway funds may properly participate in 
financing construction ofthe bridge—the Department will author- 
ize the use of Federal-aid primary system funds on a 50-50 matching 
basis in connection with the project. 

In letter dated September 21, 1961, the Chief Engineer of the Iowa 
Highway Commission had these comments concerning the City’s re- 
quest that completion of the Interstate Highway be delayed pending 
developments concerning the flood control project: 


* * * When the City of Sioux City suggested the work on the Interstate 
near the Wall Street interchange be stopped November 16, 1959, there was no 
assurance when the Floyd River flood control project would be constructed. 
Congress had not authorized funds for construction at thattime. They had 
not been authorized as of May 7, 1960, but were allocated during the next few 
months. The work south of the Wall Street interchange was completed except 
for a short section of pavement. It was not considered reasonable to delay 
the use of the Interstate System from Sioux City south when a very minor 
expenditure of funds (approximately $15,000 for paving) would complete this 
section. It was placed in service from the Big Sioux River to Sloan on July 
15, 1960. 

At the time the city requested the work stopped, Congress had not appro- 
priated any construction funds and the city was not sure they would be able 
to build the project. There was the question of the need of an election before 
local bonds could be issued for construction. At the time the city requested 
the bridge be constructed in 1960, plans were not available to give the final 
location of the crossing. Approval by the City of Sioux City of the final loca- 
tion was June 26, 1961. 


Concerning bridges in connection with the Floyd tKiver Flood Con- 
trol Project, House Document No. 417, dated June 6, 1956, contains 
the following (page 32): 


* * * provision at non-Federal expense of all new highways and road bridges 
or alteration of such bridges, including approaches, made necessary by the im- 
provement [flood control project] * * *. [Italics supplied.] 


Also in the same connection, page 46 of the House Document, under 
the heading “XII RECOMMENDATIONS,” contains this language: 


* * * perform without cost to the United States all necessary road, highway, 
highway bridge, and utility alterations and additions * * *. [Italics supplied.] 


While reference is made on page 30 of the House Document to new 
bridges and bridge alterations on then existing streets and highways, 
the above-quoted language from the House Document is very broad 
and is not restricted to bridges or bridge alterations on then existing 
roads. But although the language of House Document No. 417 would 
thus, in itself, appear to preclude the use of any Federal funds, includ- 
ing those of the Federal-aid highway program, for construction of 
the bridge necessitated by the flood control project, there are other 
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reasons why Federal-aid highway funds would not be available for 
the bridge. There can be no question but that the State of Iowa 
acted legally in completing construction of I-29 through the flood 
control area. I-29 having been legally installed, and currently serv- 
ing the highway purposes for which it was constructed, it could not 
properly be said that any change in its configuration to accommo- 
date a flood control project is necessary for highway purposes. We 
do not consider that there is any authority in Federal-aid highway 
legislation to expend highway funds to meet the needs of other public 
works programs, notwithstanding that such other programs may also 
be financed in whole or in part with Federal funds. Where a high- 
way project has proceeded to the point at which all that remains for 
its completion consists of laying the actual roadbed and there has 
been no basis upon which the highway authorities could have been 
legally precluded from progressing to that stage or from completing 
their project according to plan, it is clear that any accommodation 
of highway plans at that time or any change in the highway after its 
completion is solely for other than highway purposes. 

Accordingly, it is our view that Federal-aid highway funds may 
not participate in the construction of the bridge in question. 


As requested, there is returned herewith your Department’s file 
in the matter. 


[ B-147829 J 


Real Property—Disposition—Restrictive Covenants 


Where the Government has disposed of property on which there was a residential 
use restriction and the vicinity in which the property is located has changed 
so that no benefit would accrue to the Government by the subsequent release of 
the restriction, consideration for the release need not be required by the 
Government. 


To the Administrator, Housing and Home Finance Agency, 
March 22, 1962: 

Your letter of December 20, 1961, requested our advice as to whether 
the Public Housing Administration is required to demand payment of 
substantial consideration when it is asked to grant a waiver or release 
of a clause in a deed of conveyance requiring that for 25 years the 
premises be used for residential purposes, and, if so, the principle or 
criterion to be applied in arriving at the appropriate amount of 
consideration. 

The following facts appear in the record before our Office: Public 
Law 65, 8ist Congress, approved May 19, 1949, 63 Stat. 68, authorized 
the Public Housing Commissioner to sell at fair market value and 
subject to such terms and conditions as he may determine to be in the 
best public interest, all right, title, and interest of the United States in 
or to all or any part of the suburban resettlement projects known as 
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Greenbelt, Maryland; Greendale, Wisconsin; and Greenhills, Ohio. 
The questions here presented arose in connection with the sale of prop- 
erties in Greendale, Wisconsin. 

The Village of Greendale consists of a more or less rectangular 
area of land approximately 3 miles long by 2 miles wide. At the time 
of passage of Public Law 65, Greendale contained a number of con- 
tiguous single family and multifamily homes and lots in square blocks 
or rows in the “town center,” located approximately in the center of 
the rectangular village area. Following the enactment of Public 
Law 65, these homes and lots were sold to numerous individuals sub- 
ject to a residential use restriction. In addition to the contiguous resi- 
dential properties in the town center, there were 41 rural homesites, 
scattered throughout the undeveloped portion of the rectangular area 
of the village surrounding the town center. In 1952 these 41 home- 
sites were sold to various individuals. In keeping with the residential 
purposes of the project, the deeds of conveyance of these 41 rural home- 
sites contained a residential use restriction as follows: 


During the next ensuing twenty-five years from the date hereof, the premises 
herein conveyed shall not be used by the said Grantee, his heirs or assigns, for 
other than residential purposes. 


Substantially all of the undeveloped area surrounding nearly all of 
these 41 rural properties was sold in 1953 to the Milwaukee Commu- 
nity Development Corporation. The deed of conveyance to the Cor- 
poration did not contain the above or any other use restriction. 
After the sale of this undeveloped area, the Federal Government no 
longer owned any property in the Village of Greendale which would 
receive benefit from the residential use restriction on the town center 
lots and the 41 rural homesites. In the time since the sale of the 
41 rural properties, several of them, or parts thereof, have been sold 
to the County of Milwaukee or to a school district for highway rights 
of way or public school purposes. In these instances the Public 
Housing Administration released the residential covenants without 
requiring substantial consideration. 

The questions presented in your letter have arisen because of a 
request that the use restriction be waived or released on one of the 
41 rural homesites—No. 51 on the map of the Village of Greendale 
furnished to our Office. This site was sold by the Public Housing 
Administration on September 29, 1952, for $11,075 and is still owned 
by the original purchaser. A prospective purchaser has offered the 
owner of this homesite $35,000 therefor, if the use restriction can be 
removed so that a motel costing several hundred thousand dollars 
may be constructed thereon. The record indicates that the site in 
question is bounded on one side by a limited access highway; on an- 
other side by a parkway; and on the two remaining sides by areas 
sold in 1953 without use restriction, one of which is being developed 
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as an industrial park while the other one, presently not in use, is 
intended to be used with site No. 51 for the proposed motel. The 
record further indicates that the prospective purchaser, Milwaukee 
County, the Milwaukee Community Development Corporation, 
and the Village Board of the Village of Greendale have consented 
to release of the use restriction. Your letter states that there 
is no question on your part as to the propriety of terminating 
the residential use restriction so as to permit progressive develop- 
ment of the Village in accordance“ with its plans, with respect 
to the property here in question and others similarly situated where 
there is no threat of diminution of mortgage security and it has been 
determined by the appropriate local officials that the needs of the 
community would be best served by a nonresidential use of the 
properties. The only questions presented for our consideration are 
whether you are legally required to demand substantial monetary 
consideration in return for such termination in view of the clear and 
substantial increase in the value of the property which would result 
therefrom and the long settled rule that officers of the Government 
may not waive or yield its valuable rights without adequate con- 
sideration or the consent of Congress, and the method of computing 
such consideration if legally required. 

We concur with your position, stated in your letter, that the prior 
release of the residential restriction on certain properties for public 
purposes such as highway rights of way and public schools does not in 
any way affect the Government’s rights with respect to the restrictions 
on the remaining properties. However, we have grave doubts as 
to the extent, if any, of the Government’s rights with respect to such 
properties. Where, as here, a subdivider sells a few lots in a large 
area with use restrictions, and then subsequently sells the remainder 
of the area without such restrictions, courts have held that such con- 
duct on the part of the subdivider indicates an abandonment of the 
restrictions and have refused to enforce the restrictions against the 
lots first sold. A neighborhood scheme of restrictions to be effective 
and enforceable must be universal and reciprocal, the same restrictions 
being imposed on all lots. Ifthe restrictions on all lots are not alike, 
or some lots are not subject to restrictions while others are, the 
neighborhood plan falls and the courts will not enforce the restrictions. 
Duncan v. Central Passenger R. Co., 4 S.W. 228; Scull v. Filenberg, 
121 A. 788; Houston Petroleum Co. v. Automotive Products Credit 
Assn., Inc., 87 A. 2d 319. Also, courts have refused to enforce restric- 
tive covenants of the nature here involved where the character of the 
neighborhood has changed so materially that it is no longer possible 
to retain its residential character. 14 Am. Jur. Covenants, Conditions 
and Restrictions, 802-305, and cases cited. The changes in Greendale 
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in general and in the vicinity of site 51 in particular as shown by the 
record seem to indicate such a change. It should be noted that the 
doctrines above-stated appear to have been adopted by the State of 
Wisconsin. See Ward v. Prospect Manor Corp., 206 N.W. 856, and 
Burden v. Doucette, 2 N.W. 2d 204. 

There is also for consideration the fact that the record indicates 
the Government sold its last interest in any Greendale land which 
would benefit from a residential use restriction in 1953. Many courts 
have held that when a covenantee has transferred his entire estate in 
land benefited by a restrictive covenant, the benefits run to the pur- 
chasers of the benefited land and only they can enforce the covenant. 
Only the owner of benefited land at the time of a breach of the coven- 
ant has any rights of enforcement. Shaber v. St. Paul Water Co., 
14 N.W. 874; Peden v. Chicago RIP. Ry. Co., 35 N.W. 424; Firth 
v. Marovich, 116 P. 729; Whitney v. Union Railway Co., 71 Am. Dee. 
715. 

The case of Welitoff v. Kohl, 147 A. 390, where the court refused to 
enforce a restrictive covenant, is almost identical with the present 
situation. In that case, Kohl had coveyed property in fee simple with 
a building restriction. Welitoff, who acquired the property after a 
number of transfers, requested the court to declare that the restriction 
had no binding effect on his land and Kohl, by way of counterclaim, 
requested an injunction restraining breach of the covenant. Kohl 
owned no other property in the neighborhood to be benefited by the 
covenant and the neighborhood had so changed that Welitoff’s prop- 
erty would be of considerably greater value if the restriction were 
removed. The court said: 


The facts are all admitted, but Kohl claims an alleged interest in the preserva- 
tion of the restrictive force of the covenant in that it will secure to him a practi- 
cal means of collecting an additional consideration for the original grant which 
he made to Jaffe. He says that at that time he must be presumed to have ac- 
cepted a less consideration for the conveyance which he made reserving the re- 
striction than the consideration he might have received for a conveyance clear 
of restriction. He says this must be so because the courts have said that 
obviously a restricted property is less valuable than one which is unrestricted. 
Consequently, he says the difference between these two considerations is the 
measure of the damage he will, as he claims, be entitled to collect from Welitoff 
for breach of covenant should the latter violate the restriction in the manner 
proposed, and that, pending such collection and as security therefor, the restric- 
tion should not be held invalid and ineffective. 


* * * * * * * 


* * * In the case of a restriction arising from a restrictive covenant, on the 
other hand, the value to the owner of the restricted property, of a release of the 
restriction, has properly nothing to do with the consideration which should be 
demanded for such release nor with the damages which should be awarded for 
a breach of the covenant, but, on the other hand, the benefit to the property con- 
tracted to be benefited by the covenant is the governing element in either event ; 
and, if, by reason of changed conditions such benefit has so largely ceased to 
exist that it would be inequitable to enforce the restriction, equitable enforce- 
ment will be denied. Where it clearly appears, therefore, that one applying 
for injunctive enforcement of a restrictive covenant, has, by reason of changed 
conditions, no equitable substantial benefit to be thereby protected, but that 
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the application is, in fact, part of an attempt to levy and collect the increased 
value of the restricted property, the application will be denied, under the rule 
that one who invokes equity must do equity, and the applicant will be relegated 
to his action at law for whatever damages (nominal or substantial as the case 
may be) which he may suffer from the breach of the covenant when such breach 
shall have occurred. Obviously, the measure of such damage would be the dif- 
ference in value of the benefited property as protected by the restriction, and 
as not protected thereby, at the time of the breach. The increase in the value of 
the restricted property resulting from a removal of the restriction is something 
in which the owner of the benefited property has no interest whatsoever. His 
sole concern in praying for the enforcement of the restriction is the protection of 
his benefit, and, if for equitable reasons that is denied him and he is relegated to 
an action at law for a breach of the covenant, his sole concern is the damage done 
to his contractual rights, namely, to his benefit, by the breach of the covenant. 


* *” * * * * * 


* * * We do not, however, have to decide this point, for in the present case 
there could be no right to recover substantial damages for a breach of the 
covenant, because, there being no property to be benefited by the performance 
of the covenant, there-is no benefit to be destroyed or impaired by a breach 
of the covenant, and consequently no damage inflicted. 


In view of the above, it does not appear that the Government has 
any legally enforceable rights under the restrictive covenant here in 
question and, hence, you are not required to demand payment of a sub- 
stantial consideration in exchange for a release or waiver thereof. 
What has been stated hereinabove is, of course, equally applicable to 
the property purchased by St. Alphonsus Church, the subject of a 
letter dated February 26, 1962, from Winfield S. Whiteman, Esquire, 
Assistant General Counsel of the Public Housing Administration, and, 
hence, you are likewise not legally required to demand substantial 
consideration for a release or waiver of the use restriction thereon. 


[ B-132032 J 


Pay—Retired—Election of Pay Computation Method—Retroactive 


A member of the uniformed services who, on the basis of correct information 
that the retired pay he was receiving under laws prior to the Career Compensa- 
tion Act of 1949 was equal to the retired pay then payable under the different 
methods of computing retired pay in section 411 of the 1949 act, did not make 
an election under section 411(B) prior to the expiration of the time limitation 
may not have the failure to elect regarded as the equivalent of an election of 
saved pay under section 511(a), pursuant to the Gover case (Fagan, et al. v. 
United States, Ct. Cl. No. 535-57, decided May 4, 1960), for an automatic re- 
computation of retired pay to receive an increased amount under the Career 
Incentive Act of 1955, the right to elect to be covered by section 511 is personal 
to the member and can be exercised only after consideration of various factors, 
including income tax considerations, known only to the member; therefore, the 
legality of permitting an election retroactive to the 1955 act by members who 
now find it to their advantage is too doubtful to warrant approval. 


To Major John A. Rapp, United States Marine Corps, March 26, 
1962: 

Reference is made to your letter of January 11, 1962, forwarded 
here by first endorsement of the Commandant of the Marine Corps 
dated January 12, 1962, wherein you request decision as to whether 
you are authorized to make payment to Technical Sergeant Oliver P. 
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Turner, 176962, U.S. Marine Corps, retired, of the difference between 
the amount of retired pay paid him during the period April 1, 1955, 
through January 31, 1957, and that which would be payable should 
it be determined that the ruling in the case of Louis EF’. Fagan, et al. 
(Lewis L. Gover, Plaintiff No. 2) v. United States, 149 Ct. Cl. 716, 
is applicable in his case. Your request was assigned No. DO-MC- 
625 by the ns of Defense Military Pay and Allowance 
Committee. 

You report that on September 30, 1941, Technical Sergeant Turner 
was transferred to the Fleet Marine Corps Reserve having completed 
20 years and 3 months of active naval service, and that on November 
1, 1941, upon being found not physically qualified for retention in the 
Fleet Marine Corps Reserve, he was transferred to the retired list of 
the Marine Corps. Effective October 1, 1949, he was assigned a 
physical disability rating of 30 percent and was afforded an oppor- 
tunity to elect to qualify for disability retirement under Title IV of 
the Career Compensation Act of 1949, 63 Stat. 816, 837 U.S.C. 271 
(1952 Ed.). 

Under the laws in effect on September 30, 1949, Turner was receiv- 
ing retired pay at the rate of $118.80 per month and by letter of 
October 18, 1950, he was advised that his present retired pay would 
automatically be continued unless he elected to qualify for disability 
retirement pay under the 1949 act. He was further advised that 
under that act he would be entitled to a percentage of disability retire- 
ment at the rate of $47.04 per month based on 20 percent disability 
($70.56 was the proper rate for 30 percent disability in his case) or a 
years of service retirement in the amount of $117.60. Also he was 
advised that, while the retired pay he was then receiving was wholly 
exempt from income tax, only the amount payable on the basis of 
percentage of disability would be exempt from income tax should he 
elect one of the two methods under the 1949 act, and that he should 
take no action if he wished to continue to receive the retired pay then 
being paid to him. On the basis of such information he did not sub- 
mit an election and he was therefore paid retired pay at the rate of 
$118.80 per month from October 1, 1949, through April 30, 1952, the 
rate he was receiving on September 30, 1949, under the saving provi- 
sion of section 519 of the 1949 act, 37 U.S.C. 318 (1952 Ed.) ; $123.55 
(an increase of 4 percent allowed by the act of May 19, 1952, 66 Stat. 
79, 87 U.S.C. 232) from May 1, 1952, through March 31, 1955; and 
$130.96 (a further increase of 6 percent provided by the Career Incen- 
tive Act of 1955, 69 Stat. 18, 37 U.S.C. 232 note) from April 1, 1955, 
through July 31, 1957, the date preceding the effective date of his 
waiver of retired pay to receive disability compensation from the 
Veterans Administration in the amount of $161.80 per month. Since 
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computation of his retired pay under section 511(b) of the Career 
Compensation Act, as amended by the 1955 act, 37 U.S.C. 311(b), 
would have resulted in a gross monthly payment of $136.50 or $5.54 
per month greater than the “saved pay” he was paid, you request to be 
advised whether the decision in the Gover case is applicable in the 
present case on the basis that he received retired pay under method 
(a) of section 511, 37 U.S.C. 311(a), rather than under section 519 
of the 1949 act, notwithstanding that he did not expressly and for- 
mally elect under section 411(B), to receive retired pay computed 
under section 511. 

Section 411 of the 1949 act, 37 U.S.C. 281(A) and (B) (1952 Ed.), 
gave persons theretofore retired for disability and then entitled to 
receive retired or retirement pay the choice of two options: (A) to 
qualify under section 402(d), 37 U.S.C. 272(d) (1) and (2) (1952 
Ed.), and thus have their retired pay computed by either (1) the 
longevity method (basic pay as there provided multiplied by years 
of active service, multiplied by 214 per centum), or (2) the disability 
method (basic pay multiplied by percentage of disability when re- 
tired) ; or (B) one of the two methods of computation under section 
511 of the act consisting of (a) the retired pay authorized by the pro- 
visions of law in effect on September 30, 1949, and (b) a longevity 
method similar to that in section 402(d)(1). Disability retirement 
pay computed under the laws in effect on September 30, 1949, as well 
as retirement pay based on percentage of disability after that date, 
was not includable in a person’s gross income for tax purposes. How- 
ever, under the provisions of section 402(h), 37 U.S.C. 272(h) (1952 
Ed.), as interpreted by the Internal Revenue Service, Treasury De- 
partment, disability retirement pay computed by the longevity 
method is exempt from income tax only to the extent that it does not 
exceed the disability retired pay which would have been received if 
such pay were computed on the basis of percentage of disability. Per- 
sons otherwise eligible to elect under section 411 were required to exer- 
cise their election prior to October 1, 1954. All other members retired 
before October 1, 1949, came under the provisions of section 511 with- 
out choice and they received retired pay under the method indicated 
in section 511 which gave them the most favorable return. The Gover 
case holds that a member covered by section 511 had a right to recom- 
putation between the two methods there prescribed and that this right 
continued to exist until cut off by the act of May 20, 1958, 72 Stat. 122, 
37 U.S.C. 2382. 

It is well settled that where there was no retroactive change in 
status, no incorrect information was furnished from administrative 
sources and the member was in possession of sufficient facts upon 
which to exercise a sound judgment as to an election under section 411, 
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he is bound by the 5-year limitation provided in that section within 
which the election is authorized. 84 Comp. Gen. 646; 35 Comp. Gen. 
557. In addition to the elections available under section 411 of the 
1949 act, section 519 saved to anyone then in receipt of retired pay the 
retired pay to which he was entitled under any other provision of law 
in effect prior to October 1, 1949. For a retired member to continue to 
enjoy the benefits of the acts in effect prior to October 1, 1949, no 
action was required on his part; whereas, to receive retired pay in the 
amount, whichever was greater, computed under one of the methods 
provided in section 511, an affirmative election was required under 
option (B) of section 411, prior to October 1, 1954. Retired members 
ineligible to exercise an option under section 411, such as the plaintiff 
in the Gover case, were covered automatically by section 511. 

As stated above, a member is not bound by the 5-year period for 
making an election under section 411, if it appears that he was given 
misleading or erroneous information as to his election rights. How- 
ever, that rule relates to retired pay rights which could be ascertained 
under then existing laws. It appears that the information furnished 
Turner in 1950 correctly informed him that the retired pay then being 
paid to him was at least equal to retired pay then payable under any 
of the different methods of computing retired pay under section 411. 
While he was not advised as to the recomputation rights of persons 
electing to be covered by section 511—retired pay computed by either 
method (a) or (b), whichever is greater, if they varied from time to 
time—no right to a recomputation of retired pay would have accrued 
to him prior to October 1, 1954, if he had made an election under 
section 411(B). Thus, he suffered no loss of retired pay before that 
date as a result of his inaction. 

A prediction prior to October 1, 1954, us to what, if any, laws might 
be enacted by the Congress after that date which would affect recom- 
putation rights under section 511 could not be made. The matter was 
entirely conjectural. Other unknown factors influencing a possible 
411(B) election before that date were those relating to future income 
tax liabilities which could vary from time to time. In view of section 
402(h), it is possible to envision situations where a person making such 
election before October 1, 1954, would be placed in a disadvantageous 
financial position by a recomputation under a future law such as the 
Career Incentive Act of 1955, 69 Stat. 18—on which all Gover case 
benefits are based—since the increased tax in such situations would 
exceed the increased retired pay. Recomputations under section 511 
were required to be made without regard to income tax matters. In 
this connection, it would appear that, if the failure to make an election 
should be regarded as the equivalent of an election of saved pay under 
section 511(a), an automatic recomputation of retired pay following 








618 DECISIONS OF THE COMPTROLLER GENERAL [41 


enactment of the Career Incentive Act would be required and thus the 
member would be deprived of his right to decide whether, because of 
the income tax problem and uncertainty as to the extent, if any, future 
laws might affect his right to retired pay, he wanted to take the risks 
of being required to accept a recomputation under section 511(b). The 
right to elect to be covered by section 511 was personal to him and 
necessarily could be exercised only after consideration of various 
factors known only to the individual concerned. 

In the circumstances, the legality of permitting a section 411(B) 
election retroactive to April 1, 1955, effective date of the Career In- 
centive Act, by those who now find it to their advantage to make such 
an election, is of such a doubtful nature as not to warrant approval 
by this Office. See Longwill v. United States, 17 Ct. Cl. 288 and 
Charles v. United States, 19 Ct. Cl. 316. 

Your question is answered in the negative. 


[ B-148115 J 


Subsistence—Per Diem—Military Personnel—On Board Vessels— 
Quarters Availability 


A temporary duty assignment of a Navy officer to attend conferences aboard 
a submarine tender outside the United States on which quarters were not avail- 
able to transient personnel constitutes temporary duty aboard a Government 
vessel within the meaning of paragraph 4250-8 of the Joint Travel Regulations, 
which prohibits payment of per diem for any temporary or training duty on 
Government vessels, and, in the absence of any provision in the regulations 
permitting payment of per diem on the basis that conditions or circumstances 
aboard ship made quarters unavailable, per diem to the officer is not authorized. 


To Gladys B. Smith, Department of the Navy, March 26, 1962: 


By third endorsement dated February 2, 1962, the Per Diem, Travel 
and Transportation Allowance Committee forwarded your letter of 
December 14, 1961, requesting an advance decision as to the legality of 
paying a per diem allowance to Lieutenant Commander Edward M. 
Baty, 492977, USN, for the period from October 21 to 23, 1961, under 
the circumstances described below. The request for decision was 
assigned PDTATAC Control No. 62-2. 

By Bureau of Naval Personnel Order T-018410, dated October 
12, 1961, Commander Baty was ordered to report to the Bureau of 
Naval Personnel for transportation in time to proceed to Holy Loch, 
Scotland, on or about October 20, 1961, for temporary additional duty 
in connection with FBM matters, and to proceed to additional places 
and on board such naval vessels as necessary, reporting to the com- 
manding officers of such vessels, on similar temporary additional duty. 
Pursuant to these orders Commander Baty proceeded from Washing- 
ton, D.C., to Holy Loch, Scotland. Second endorsement dated Oc- 
tober 24, 1961, to the orders states that he reported to Commander 
Submarine Squadron FOURTEEN at Holy Loch on October 21, 
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1961. This endorsement further states that Government quarters were 
not available, that Government messing facilities were available, and 
that the officer was attached to that activity, a sea command located 
aboard the U.S.S. Proteus (AS-19), until October 24, 1961. Since 
the member presumably was required to procure quarters ashore at 
his own expense, you request decision as to whether the provisions 
of paragraph 4201-8 [4250-8] of the Joint Travel Regulations pre- 
clude payment of per diem. 

In explanation of Commander Baty’s temporary duty assignment, 
the Comptroller of the Navy, in first endorsement of December 28, 
1961, to your letter, states as follows: 


8. The situation in Holy Loch, Scotland involved in this case is somewhat 
unusual. There is no installation ashore and, therefore, no government facili- 
ties are available. The USS PROTEUS (AS-19) is at that location and is the 
site of Navy headquarters there. As is the case with many other ship squadrons, 
the personnel permanently attached to Submarine Squadron Fourteen are 
physically located on board a ship. If temporary duty personnel were quar- 
tered and messed aboard the same ship, payment of per diem would be pro- 
hibited by reference (b) [paragraph 4201-8, Joint-Travel Regulations]. How- 
ever, the unusual mission of the USS PROTEUS involving two-crew Polaris 
submarines makes quarters aboard the ship unavailable, at times, to tran- 
sient personnel. This is the situation in which LCDR BATY was placed. 

4. Correspondence with the Per Diem, Travel, and Transportation Allowance 
Committee has led to the conclusion that a literal interpretation of reference 
(b) is more restrictive than was intended by the Navy. As a result, a change 
to the language of the existing per diem prohibition is under consideration by 
the Committee. In the meantime, a number of individual claims have been 
submitted to the Claims Division. Claims numbered Z-2112052 and Z-2112053 
were approved for payment after appeals by the members concerned. On the 
other hand, claim number Z-2130978 was not allowed. 


Commander Baty states in his claim covering the indicated period 
that the purpose of the trip directed by his orders of October 12, 1961, 
was to attend conferences held aboard the U.S.S. Proteus, a submarine 
tender, and that quarters could not be provided for his use on that 
vessel. 

Section 303(b) of the Career Compensation Act of 1949, 87 U.S.C. 
253(b), authorizes the Secretaries of the services concerned to pre- 
scribe per diem for travel outside the United States “considering all 
elements of cost of living” to the members involved. The purpose of 
such provision is to provide a basis for the payment from public funds 
of only those additional expenses of subsistence which are incurred by 
members as a result of being required to maintain themselves away 
from their designated posts of duty. Regulations issued under that 
authority are set forth in the Joint Travel Regulations. As an excep- 
tion to the general entitlement of members under paragraph 4250 of 
those regulations to per diem for periods of travel and temporary 
duty outside the continental United States, subparagraph 4250-8 pro- 
hibits payment of the allowances “for any period of temporary duty or 
training duty aboard a Government vessel.” Similar provision for 
temporary duty in the United States is contained in paragraph 4201-8 
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of the regulations. The purpose of the exception is to deny per diem 
when temporary duty or training duty is performed on Government 
vessels because of a consideration that subsistence facilities are avail- 
able there, the use of which would not involve the above-normal sub- 
sistence expenses for which per diem is authorized. 388 Comp. Gen. 
626. The regulations, however, contain no provision which would 
permit payment of the per diem allowance on the basis that conditions 
or circumstances aboard ship made quarters unavailable. While we 
do not doubt that the situation of the U.S.S. Proteus (AS-19) at 
Holy Loch was somewhat unusual and that circumstances aboard that 
ship made quarters unavailable for Commander Baty, payment of 
per diem for the period of the claim is prohibited by the cited regula- 
tions regardless of the fact that quarters were not available aboard 
that vessel. Compare B-146670, October 11, 1961, and B-144083, 
April 20, 1961. The payments to the members involved in claims 
numbers Z-2112052 and Z-2112053, upon review, are found to have 
been erroneous and form no legal basis for the payment of Commander 
Baty’s claim. 

Accordingly, it is concluded that the service performed by Com- 
mander Baty at Holy Loch, Scotland, during the period in question 
was temporary duty aboard a Government vessel within the contempla- 
tion of paragraph 4250-8 of the regulations and that payment of the 
per diem claimed is not authorized. Commander Baty’s original or- 
ders are returned herewith. 


[B-146301] 
Bidders—Right to Hearing 


The rejection of a bid, which was not unresponsive on its face, on an assumption 
that the engine offered by the low bidder would not meet the requirements in the 
specifications, which assumption was based on conflicting information received 
by the contracting officer at his request from the manufacturer without complete 
knowledge as to the reason for the request and without the bidder being afforded 
an opportunity to be heard before rejection, is not proper. 


To the Administrator, General Services Administration, March 29, 
1962: 

Reference is made to letter dated February 6, 1962, from the Com- 
missioner, Federal Supply Service, and prior correspondence from 
your Administration concerning the protest of the Walter Motor 
Truck Company with respect to the rejection of its bid on item 21 of 
Invitation for Bids No. FN-38G-33444-A-3-13-61. 

Item 21 of the invitation requested bids on one truck, 54,000 pounds 
minimum gross vehicle weight ; diesel engine driven; high speed push 
type snow plow; 4x4; in accordance with Federal Specification KKK- 
T-706a and the attached Schedule “D.” The invitation required that 
answers to a questionnaire (Form FS-130) be submitted for the item. 
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The bids received were opened on March 20, 1961. The informa- 
tion supplied by the Walter Motor Truck Company in the required 
questionnaire accompanying its bid indicated that the engine met 
specification requirements, although there was some question about the 
adequacy of the engine horsepower in view of the maximum governed 
speed listed. The specifications required that the engine speed be 
governed as recommended by the engine manufacturer, and also that 
it develop not less than 320 bhp at not more than 2300 rpm. Walter 
stated in the questionnaire that the engine would develop 330 maxi- 
mum bhp at 2300 rpm, but that the maximum governed speed was 
only 2100 rpm, at which speed the net bhp would be 275. The Fed- 
eral Aviation Agency, for whom the equipment was being purchased, 
expressed doubt that the engine offered met specifications and indi- 
cated reluctance to accept a new transmission which had not been 
proven in use. GSA had no literature on file for the transmission 
offered and the data it had for the GMC Diesel Engine Model 8V-71 
differed from the information furnished by Walter in the question- 
naire. In view thereof, the contracting officer sent telegrams to GMC 
Detroit Diesel Engine Division and to GMC Allison Division request- 
ing information on the engine and transmission. 

The specifications required the transmission to have an input torque 
capacity sufficient to transmit 110 percent of the maximum net engine 
torque. Walter’s questionnaire had stated the transmission had a 
“rated” torque input capacity of 700 lb-ft. and a maximum input 
torque capacity of 780 lb-ft. The telegram sent to Allison by GSA 
asked whether the Model 4460 transmission would be recommended 
for use with a 54,000 Ib. GVW 4x4 high speed snow plow truck and 
a diesel engine developing 700 lb-ft. net torque. Allison replied that 
it certainly would recommend the transmission for such use with a 
diesel engine “not exceeding 700 ft. Ibs, net torque at flywheel or 275 
horsepower.” Since Walter had stated that the net torque of the 
engine was 700 lb-ft., it thus appeared that the transmission might 
not have input torque capacity equal to 110 percent of the net torque 
developed by the engine, although, as stated, Walter had specified a 
maximum input torque capacity of 780 lb-ft. 

Paragraph 4a, page 64, of the specifications required the engine to 
have a minimum gross torque of 800-foot pounds, to develop “not less 
than 330 [reduced to 320 by Special Notice No. 2] bhp at not more than 
2300 rpm,” and to have the rpm governed as recommended by its 
manufacturer. In its answers to the questionnaire submitted with its 
bid, Walter had stated it was bidding on the GMC Diesel engine, 
Model 8V-71. However, it appears that the Model 8V-71 Diesel 
engine is available in both an industrial version and a truck model, 
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which differ somewhat in characteristics. Also, either version is avail- 
able with S-60, or S-70 injectors which increase the horsepower over 
the standard S-55 injectors, Walter’s bid did not indicate whether it 
was offering the industrial or the truck version, nor which type of in- 
jectors were to be used. The telegram sent by the contracting officer 
to Detroit Diesel requested information concerning the Model 8V-71 
engine, but it did not set forth the requirements of the specifications. 
The telegram asked for gross and net horsepower at rpm, gross and 
net torque at rpm, and the maximum governed speed. The tele- 
graphic reply received from Detroit Diesel gave the maximum bhp 
as 336 at 2300 rpm, the rated bhp as 290 at 2100 rpm, the maximum 
torque as 805-pound feet at 1200 rpm, and torque as 725-pound feet 
at 2100 rpm. A brochure which followed the telegram covered the 
truck version of the Model 8V-71, and stated specifically that the 
maximum bhp was 336 at 2300 rpm. In the questionnaire Walter 
had listed the maximum bhp as 330 at 2800 rpm. The brochure also 
contained a chart showing bhp up to 2100 rpm, although the chart 
did not indicate whether this was with the S-55, S-60, or S—70 in- 
jectors. The brochure itself did not even mention that injectors other 
than the S-55 or S-60 were available, although it did state that “addi- 
tional optional equipment” was available. Projection of the curve 
shown on the chart indicated a bhp of only about 300 at 2300 rpm. 
There was thus an inconsistency between the chart and the specific 
statement that the bhp was 336 at 2300 rpm. It may also be noted 
that the chart showed “rated” rather than “maximum” brake horse- 
power. No effort appears to have been made by the contracting offi- 
cer to seek clarification of the above-mentioned inconsistency either 
from Detroit Diesel or from Walter, and it was resolved by accepting 
the projection of the chart curve rather than the specific statement 
in the brochure that the maximum bhp was 336. Walter’s bid was 
thereupon rejected on the assumption that the engine it was offering- 
failed to supply the required minimum of 320 brake horsepower. 

We believe this action was improper. The information received on 
the engine was conflicting, and was given without complete informa- 
tion concerning the reason for the GSA inquiry. In such circum- 
stances, it is our view that the bidder himself is entitled to an oppor- 
tunity to be heard before his bid, which is not unresponsive on its 
face, is rejected. GSA’s failure to do this contrasts with its action 
in making award to another bidder whose bid was nonresponsive on its 
face in certain particulars. 

The information furnished by the successful bidder in its ques- 
tionnaire showed a failure to meet the specifications in three respects. 
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The axle offered met the specifications otherwise, but the gear ratio 
specified would not meet the road speed requirement. GSA con- 
sidered this an apparent ambiguity which could be corrected at no 
extra cost since most rear axles for heavy trucks are available in 
several optional gear ratios to satisfy varying customer needs as to 
speed and power delivered to the rear wheels. This bidder proposed 
to furnish its own model rear axle in connection with which it stated 
that the maximum allowable load on the tires at the ground was 35,000 
pounds. On the basis of other data shown on the questionnaire, the 
rear axle would be overloaded by 1,000 pounds. GSA reports that 
engineering data it had on file for the particular model axle showed a 
rated load capacity at ground of 45,000 pounds, and it therefore con- 
sidered the rating of 35,000 pounds to be a typographical error. The 
specifications required a 1,200-watt generator. The successful bid- 
der’s questionnaire showed in the space provided for stating the manu- 
facturer’s model that it proposed to furnish a generator made by 
Leece-Neville, model “Alternator-100.” However, in the space spe- 
cifically requiring a statement of the generator’s capacity in amperes, 
the bidder stated “50 @ 12 volts.” GSA reports that the Leece- 
Neville “Alternator-100” is a reference commonly used by the trade 
to denote any one of several models which have a rated output of 
100 amperes; and that Leece-Neville does not manufacture an alter- 
nator identified as “Model 100.” The bid was interpreted to mean 
the bidder proposed to furnish a Leece-Neville alternator having a 
rated output of 100 amperes at 12 volts, which would produce the re- 
quired 1,200 watts. We believe this interpretation was questionable 
in view of the bidder’s specific statement that the capacity of the 
generator was 50 amperes at 12 volts, which would produce only 600 
watts. 

Considerable additional information was furnished by Walter con- 
cerning the characteristics of the engine and transmission after it 
learned that its bid had been rejected as nonresponsive and award made 
toanother bidder. While the matter is not free from doubt, it appears 
possible that the engine and transmission offered by Walter would in 
fact meet the specification requirements. We do not propose to decide 
this question. 

In view of the fact that the truck in question has long since been 
delivered and paid for, we believe it would not be in the best interests 
of the Government to take any further action in the matter. We do 
express the opinion, however, that if ambiguities in one bid are re- 
solved in the bidder’s favor, ambiguities or uncertainties concerning 
another bid should not be resolved against that bidder without first 
affording him an opportunity to show that his bid is in fact responsive. 
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[ B-148002 J 


Military Personnel—Enlisted v. Officer Status—Temporary Officer 
Status—Acceptance of Permanent Officer Appointment 


A Marine Corps member with a dual enlisted-officer status who is discharged 
from his permanent enlisted status at the same time that his status on active 
duty as a temporary officer under 10 U.S.C. 5596 is terminated so that he can 
accept a permanent officer appointment must be regarded as being separated as 
an officer rather than as an enlisted member since he did not revert to his per- 
manent enlisted rating after receiving the temporary officer appointment in 
which status he continued to serve until the permanent officer appointment ; 
therefore, the payments which accrue to enlisted members on separation, such 
as mileage allowance or lump-sum leave, are not payable to the member. 


Military Personnel—Enlisted v. Officer Status—Temporary Officer 
Status—Acceptance of Permanent Officer Appointment 


An enlisted Marine Corps member serving under a temporary officer appoint- 
ment during times of war or national emergency pursuant to 10 U.S.C. 5597 
holds a dual enlisted-officer status and, therefore, on the termination of such 
dual enlisted man-officer status so that the member can accept a permanent 
officer appointment, mileage allowance payments and lump-sum payments for 
unused leave which accrue by reason of a discharge from an enlisted status 
when the member never reverted to such status: after acceptance of the tempo- 
rary officer appointment may not be made. 


To the Secretary of Defense, March 29, 1962: 


Reference is made to letter dated January 18, 1962, with enclosures, 
from the Assistant Secretary of Defense, requesting decision as to 
whether a temporary officer of the Marine Corps with permanent 
enlisted status, whose temporary officer appointment and permanent 
enlisted status are terminated to accept appointment as an officer in the 
Regular Marine Corps or Marine Corps Reserve, is entitled to mileage 
allowance and lump-sum leave settlement for unused leave. 

Specific questions upon which decision is requested are stated in 
Committee Action No. 297 of the Military Pay and Allowance Com- 
mittee, Department of Defense, as follows: 


A member is serving as a temporary officer under the provisions of 10 U.S.C. 
5596, or its source law. His underlying permanent status is that of an enlisted 
member. His enlistment would have expired while serving as a temporary officer 
but for the provisions of 10 U.S.C. 5596(f) which require his permanent status 
to continue without change. Following selection for officer appointment in the 
Regular Marine Corps or Marine Corps Reserve, his temporary appointment is 
terminated and he is discharged from his enlisted status the same date 
“for the convenience of the Government to accept appointment as a permanent 
officer in the Marine Corps (or Marine Corps Reserve).” He accepts such ap- 
pointment the next day and continues to serve in an active status indefinitely: 

1. May his discharge be considered a discharge as at expiration of enlistment 
so as to entitle him to a mileage allowance and a lump-sum settlement for 
unused leave? 

2. If the answer to question 1 is in the affirmative, is the lump-sum-leave 
settlement to be computed on the pay and allowances applicable to the enlisted 
grade in which he is discharged or may it be based on the pay and allowances 
to which he is entitled in his temporary officer grade? 

3. Would the answer to questions 1 and 2 have equal application in the case 
= temporary appointments under the provisions of 10 U.S.C. 5597, and its source 
aw? 

4. If the answer to question 3 is in the affirmative, what effect does Comp- 
troller General’s Decision B-60870, of 22 October 1946, have upon the time limit 


during which claims against the Government must be submitted under 31 U.S.C. 
la? 
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In the discussion of the above questions in Committee Action No. 
297, it is stated that since 1946 permanent enlisted personnel hold- 
ing temporary appointments under 10 U.S.C. 5596, 10 U.S.C. 5597, 
or their source laws, have been integrated in the Regular Marine 
Corps as permanent warrant, commissioned warrant, and commis- 
sioned officers. With the plan of phasing out a majority of these 
temporary officers, the integration program is being accelerated and 
expanded to include appointments in the Marine Corps Reserve with 
active duty agreements sufficient in length to insure qualification for 
retirement as officers on active duty. 

It is stated that in the past where the person concerned held a 
dual status as enlisted man and officer under temporary appoint- 
ment, it has been the policy of the Marine Corps to settle such cases 
on the basis that the termination of such dual enlisted-officer status 
was effected for the express purpose of accepting a commission or 
appointment regardless of the fact that the member’s enlistment ac- 
tually expired at the time of termination of temporary appointment. 
Consequently, it was considered that there was no entitlement to mile- 
age (travel) allowance and lump-sum payment for unused leave and 
there was uniformity of treatment for all officers, regardless.of the 
status of underlying enlistments. Doubt in the matter is said to have 
arisen, however, because of our decision of May 12, 1961, 40 Comp. 
Gen. 622. We held in that decision that although 38 U.S.C. 
2101(b) (1) provides that mustering-out pay may not be paid to a tem- 
porary commissioned warrant officer with permanent enlisted status 
discharged after January 31, 1958, such a member was entitled to 
mustering-out pay upon termination of his dual enlisted-officer status 
and acceptance of his permanent commission in view of the provisions 
of 10 U.S.C. 5596(f) which saved to the member rights or benefits 
which accrued incident to his enlisted status. However, we held the 
member involved was not entitled to lump-sum payment for accrued 
leave or mileage allowance since he was discharged for the express 
purpose of continuing on active duty. It is suggested in the commit- 
tee action that since mileage allowance and lump-sum settlement for 
accrued leave are benefits which, like mustering-out pay, accrue to en- 
listed men at the time of discharge, such leave payment and mileage 
allowance should also be viewed as payable at the simultaneous 
termination of the temporary appointment and enlisted status under 
those saving provisions. 

This precise question, as it relates to mileage allowance, was con- 
sidered in our decision of September 5, 1956, B-128903, to Lieutenant 
C. H. Samuelson, SC, USN, Disbursing Officer, United States Marine 
Corps. On the basis of the decision of the Court of Claims in the case 
of Day v. United States, 123 Ct. Cl. 10, holding that under language 
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like that contained in the cited savings provisions the mileage allow- 
ance payable to a member incident to the simultaneous termination of 
such dual enlisted-officer status is that which accrues to an officer upon 
separation from the service or release from active duty, we held that 
since the person concerned was serving on active duty as an officer and 
not solely as an enlisted man and was separated for the purpose of con- 
tinuing on active duty in another status, payment of mileage was pre- 
cluded by the provisions of paragraph 4157-4 of the Joint Travel 
Regulations prohibiting the payment of mileage to officers separated 
for such purpose. Section 4(c) of the Armed Forces Leave Act, as 
amended, 37 U.S.C. 33(c), similarly prohibits payment for accrued 
leave to members separated for such purpose. Accordingly, since the 
member considered in the present case did not revert to his permanent 
enlisted rating while on active duty but continued on active duty as an 
officer in which status he was serving at the time of discharge for the 
purpose of continuing on active duty in another status, no right to 
mileage allowance or lump-sum leave payment accrued to him in- 
cident to his separation. The statement made in our decision of May 
12, 1961, 40 Comp. Gen. 622, concerning the application of the savings 
provisions of 10 U.S.C. 5596(f) was not intended to indicate a dif- 
ferent view or as modifying our decision of September 5, 1956, 
B-128903. 

Question 1 is answered in the negative. In the light of the answer 
to question 1, no answer is required to question 2. In answer to ques- 
tion 3, since an enlisted member serving as a temporary officer under 
the provisions of 10 U.S.C. 5597 holds a dual status as enlisted man 
and officer similar to the situation of the member serving as a tempor- 
ary officer under the provisions of 10 U.S.C. 5596, it appears that the 
answer to question 1 has equal application here. Hence, no payment 
of mileage allowance or payment for accrued leave is authorized in- 
cident to the termination of such dual enlisted man-officer status. 
Since question 3 is answered in the negative, no answer is required to 
question 4. 


[ B-148283 J 


Payments—Advance—Tuition, Ete., Payments 


The authority for the training of Coast Guard personnel at colleges and univer- 
sities and for the payment of tuition and related fees incident to the training 
in 14 U.S.C. 93(g), 469 and 470, may be regarded as authorization by “other 
law” in the advance payment prohibition in section 3648, Revised Statutes, 31 
U.S.C. 529, which permits advance payments when authorized by appropria- 
tion or other law, and, therefore, the advance payment prohibition does not bar 
payment of tuition and related fees at the time of enrollment of Coast Guard 
personnel at schools and universities provided that, whenever possible, pro- 
vision is made for refund of the unearned amount in the event the training 
is discontinued or interrupted. 
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To the Secretary of the Treasury, March 29, 1962: 

Reference is made to letter of February 21, 1962, from the Com- 
mandant, U.S. Coast Guard, requesting an advance decision on a 
question relating to the operation of the Coast Guard as follows: 


May the U. 8. Coast Guard, in view of the provisions of Title 31, U. S. Code, 
Section 529, make payment of tuition and related fees to colleges, universities, 
and similar institutions for training of Coast Guard military personnel at the 
time of enrollment, or otherwise, as may be provided by the rules of the institu- 
tion for its students generally? 


Section 3648, Revised Statutes, as amended, 31 U.S.C. 529, provides 
in pertinent part that: 


No advance of public money shall be made in any case unless authorized by 
the appropriation concerned or other law. And in all cases of contracts for the 
performance of any service, or the delivery of articles of any description, for 
the use of the United States, payment shall not exceed the value of the service 
rendered, or of the articles delivered previously to such payment * * *. 


The Commandant cites the decisions, B~70395, October 30, 1947, and 
B-56585, May 1, 1946, wherein we concluded in the former that the 
Public Health Service might properly make payments for tuition and 
related fees in connection with research fellowships, and in the latter 
that the Administrator of Veterans’ Affairs was authorized to make 
such payments in connection with the schooling of veterans, notwith- 
standing the provisions of section 3648, Revised Statutes. The Com- 
mandant expresses the view that the reasoning in these two decisions 
is applicable to the Coast Guard’s problem of providing training for 
its military personnel in institutions which require tuition payments 
at the time of enrollment. This conclusion is based on provisions of 
law contained in Title 14, U.S. Code, vesting authority in the Com- 
mandant of the Coast Guard to provide training for Coast Guard 
military personnel in civilian educational institutions. 

Section 93(g) of Title 14, U.S. Code, provides that, for the purpose 
of executing the duties and functions of the Coast Guard, the Com- 
mandant may conduct or make available to personnel of the Coast 
Guard such specialized training and courses of instruction as may be 
necessary or desirable for the good of the service. Section 469 pro- 
vides that the Coast Guard may make expenditures for the training of 
its personnel, including books, school supplies and correspondence 
courses. Section 470 provides that Coast Guard personnel may be as- 
signed for special instruction at private or State colleges and univer- 
sities, and that their expenses, “including tuition, books, laboratory 
equipment and fees, and school supplies, may be defrayed by the Coast 
Guard.” 

The foregoing provisions of law clearly authorize payment of the 
tuition and related fees. Such statutory provisions were enacted after 
section 3648 of the Revised Statutes and if any conflict existed between 
the two, the former effected a repeal of the latter by implication to the 
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extent of the inconsistency. It would seem proper to regard the cited 
provisions of Title 14, U.S. Code, as “other law” within the meaning 
of section 3648. In any event, in view of the interpretation of section 
3648 adopted in the above cited decisions, it appears that such provi- 
sions of law furnish no bar to payment of the fees to which the Com- 
mandant of the Coast Guard refers. Accordingly, the submitted 
question is answered in the affirmative. 

It is understood that the rules of some colleges and universities pro- 
vide that the tuition charges of a student will be prorated and re- 
funded in part if he should leave before the expiration of a school 
term. It is suggested that if an agreement or contract is entered into 
with any other institutions with respect to the payment of advance 
tuition and related fees provision should be made—wherever pos- 
sible—for refund of the unearned portion thereof in the event of 
discontinuance or interruption of the student’s course of study. 


[ B-148109 J 


Pay—Retired—Annuity Elections for Dependents—Time for Elec- 
tion—Voluntary Retirement 


A Navy member who, after accomplishing a valid revocation of a survivorship 
annuity election pursuant to 10 U.S.C. 1431 five years prior to involuntary 
retirement under 10 U.S.C. 6379, executes another election with the same options 
as in the original election shortly before voluntary retirement under 10 U.S.C. 
6323 and after 10 U.S.C. 1431 was amended by the act of October 4, 1961, to per- 
mit changes or revocations to become effective if made at least 8 years prior 
to entitlement to retired pay and to remove the restriction against further cover- 
age after revocation, may not have the second election regarded as a valid 
election because it was not made 3 years before retirement under 10 U.S.C. 
6323, nor may the second election, which was a reassertion of the original elec- 
tion rather than a change, be regarded as a change under the exception in the 
act of August 11, 1959, applicable to officers voluntarily retired after being 
scheduled for involuntary retirement. 


Pay—Retired—Annuity Elections for Dependents—Revocation— 
Reinstatement 


A revocation of a survivor annuity election made by a Navy member more than 
5 years before he would have completed the required 26 years of service for 
involuntary retirement under 10 U.S.C. 6379 constituted a valid revocation under 
10 U.S.C. 1431 which, at the time, required that revocations become effective if 
5 years elapsed before retirement and denied further survivorship annuity 
coverage after a valid revocation, and a request for cancellation of the revocation 
and reinstatement of the original election made after the member was covered by 
the act of August 11, 1959, permitting voluntary retirement of members sched- 
uled for involuntary retirement was without legal effect. 


To Lieutenant Commander E. L. Truax, Department of the Navy, 
March 30, 1962: 

By second endorsement dated January 31, 1962, the Comptroller of 
the Navy forwarded, under Department of Defense Military Pay 
and Allowance Committee submission No. DO-N-627, your letter of 
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January 3, 1962, requesting advance decision as to certain questions in- 
volving the retired pay account of Commander Raymond L. Ettinger, 
106563, USN, retired. 

You say that prior to completion of 18 years of service for basic 
pay purposes, Commander Ettinger, on May 27, 1958, executed an 
election under section 3(a) of the Uniformed Services Contingency 
Option Act of 1953, as codified in 10 U.S.C. 1431, choosing options 1 
and 4 at one-half of reduced retired pay. On September 29, 1960, he 
revoked his election. By letter dated September 28, 1961, he requested 
that his revocation be canceled and that his May 27, 1958 election re- 
main in effect. In accordance with instructions of the United States 
Navy Family Allowance activity, Commander Ettinger submitted an 
election dated October 30, 1961, in which he again chose options 1 and 
4 at one-half reduced retired pay. Effective November 1, 1961, Com- 
mander Ettinger, pursuant to his request, was transferred to the re- 
tired list with the grade of commander in accordance with the pro- 
visions of 10 U.S.C. 6323. 

Under the circumstances related above, as effected by the laws ap- 
plicable to the case, you request decision as to whether the election 
dated October 30, 1961, is effective as a “change” of an election under 
the provisions of Public Law 87-381, approved October 4, 1961, 75 
Stat. 810. You also request decision as to the effect of Commander 
Ettinger’s letter dated September 28, 1961, had he not executed an 
election form on October 30, 1961. 

Under the provisions of the Uniformed Services Contingency Op- 
tion Act of 1953, an active member of the uniformed services was per- 
mitted to elect, prior to the completion of 18 years of service, to re- 
ceive a reduced amount of any retired pay which he might be awarded 
in order to provide certain annuities after his death in a retired status 
to his surviving widow, child or children. The member could modify 
or revoke any election at any time prior to his retirement except that 
any such modification or revocation was not effective if he retired 
within 5 years after the date it was made. The law further provided 
that any member who revoked an election would not thereafter be 
permitted to withdraw or modify his revocation, and, after it became 
effective, he would not be permitted to be covered in any way by that 
act. The election provisions of the 1953 act were codified as 10 U.S.C. 
1431 by the act of August 10, 1956, 70A Stat. 108. 

From your submission and his retirement orders, it appears that 
Commander Ettinger retired voluntarily after having been scheduled 
for involuntary retirement under the provisions of Public Law 86-155, 
act of August 11, 1959, 73 Stat. 333. Section 3 of that act as amended 
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by section 12 of the act of July 12, 1960, Public Law 86-616, 74 Stat. 
396, 10 U.S.C. 5701 note (Supp. II), provides: 


Sec. 3. Notwithstanding section 1431 of title 10, United States Code, a change 
or revocation of an election made under that section by— 
(1) an officer who is retired under this Act; or 
(2) an officer who has been considered but not recommended for continu- 
ation on the active list under section 1 of this Act and who hereafter re- 
tires voluntarily before the date specified for his retirement under this Act; 
is effective if made at such time that it would have been effective had he been 
retired on the date prescribed by section 6376, 6377, or 6379 of title 10, United 
States Code, as appropriate. 
10 U.S.C. 6379, applicable to Commander Ettinger, provides, in 
part as follows: 
(a) Each officer on the active list of the Navy or the Marine Corps serving 
in the grade of commander or lieutenant colonel * * * shall, subject to the pro- 


ee of section 5777 of this title, be retired on June 30, of the fiscal year in 
which— 
(1) heis not on a promotion list ; 
(2) he is considered as having twice failed of selection for promotion to 
the grade of captain in the Navy or colonel in the Marine Corps; and 
(3) he has completed at least 26 years of total commissioned service as 
computed under section 6387 or 6388 of this title. * * * 


The act of October 4, 1961, Public Law 87-381, 75 Stat. 810, made 
several changes in the family protection plan established by the Uni- 
formed Services Contingency Option Act of 1953, one of which permits 
an annuity election after the member has completed 18 years of service 
if the election is made at least 3 years before the first day for which 
retired pay is granted. In addition to granting the right of election 
te a new group of men who were not eligible to make elections under 
the 1953 act, this provision removed the restriction against further 
coverage under the act of those members who revoked an election under 
the 1953 act, by permitting new elections to be made at least 3 years 
before the first day for which retired pay is granted. The time for 
changes or revocations to become effective was reduced from 5 years 
to 3 years and the provision barring a change or withdrawal of a 
revocation was deleted from the law. 

Being covered by the provisions of Public Law 86-155, as amended, 
Commander Ettinger’s revocation dated September 29, 1960, was valid 
because it would have been effective under the provisions of 10 U.S.C. 
1431 then in effect, had he been retired under 10 U.S.C. 6379, it appear- 
ing that 5 years would have elapsed before he completed 26 years of 
service—as provided in the latter section—on July 1, 1968. His revoca- 
tion having been valid and effective, he was denied further coverage 
under the Contingency Option Act and his letter of September 28, 
1961, was without legal effect. After the approval of Public Law 87- 
381 on October 4, 1961, Commander Ettinger again had the right to 
exercise an option under the plan provided the requirements of the law 
were met. His election, dated October 30, 1961, was not made at least 
3 years before he became entitled to retired pay and is therefore not a 
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valid election under 10 U.S.C. 1431, as amended by the 1961 act. Such 

election did not involve a change under the exception contained in act 

of August 11, 1959, as amended, since it made no change in a valid sub- 

sisting election and was, in fact, a reassertion of his original election. 
Your questions are answered accordingly. 


[ B-148239 J 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Addenda Acknowledgment 

Failure to acknowledge an amendment increasing the quantity specified in the 
invitation by a low bidder who had gratuitously offered to furnish a larger quan- 
tity at the same price so that bid on which he could be bound meets the require- 
ments in the amended invitation does not result in giving the bidder a choice after 
bid opening and is not prejudicial to other bidders; therefore, the failure to ac- 
knowledge the amendment may be waived as an informality and the bid con- 
sidered for award. 


To the Secretary of the Air Force, March 30, 1962: 


Reference is made to letter of March 21, 1962, from the Assistant 
Deputy for Procurement Management, reporting on the protest of The 
Rainier Company, Incorporated, under IFB 33-657-62-129 and re- 
questing a decision whether an award may be made to the protestant. 

Items 1.1 through 1.22 of the subject invitation schedule solicited 
bids for furnishing to the Government a total of 739 receiver-trans- 
mitters. In addition, there was included in the general provisions 
clause 47, an option for increased quantity provision, which specified 
as follows: 

The Government may increase the quantity of supplies called for herein by 
the amount stated in the Schedule and at the unit price specified therein. The 
Contracting Officer may exercise this option, at any time within the period 
specified in the Schedule, by giving written notice to the Contractor. Delivery 
of the items added by the exercise of this option shall continue immediately 


after, and at the same rate as, delivery of like items called for under this con- 
tract unless the parties otherwise agree. 


Paragraph S in the schedule specified the amount of the optional 
quantity and indicated that it was not necessary that bidders grant 
the option to have an acceptable bid. So far as pertinent, paragraph 
S stated: 

The stated amount as contemplated by Clause 47 of the Central Provisions 
hereof is 50% of Items 1.1 thru 1.22. The option under said claus@ may be 
exercised no later than 180 days prior to the last scheduled delivery for such 
items. Evaluation of bids will be on the basis of quantity to be awarded ex- 
clusive of the option quantity. 

Bidders who desire to grant such an option will indicate “Option Acceptable.” 

Bidders who do not desire to grant such an option will indicate “Option Not Ac- 
ceptable.” Bids offering options and bids refusing options will be equally ac- 
ceptable. 

About 2 weeks after the issuance of the invitation, there was issued 
amendment 1 to invitation that increased the 739 total-unit require- 


ment by 101 units to 840 units and made the 50 percent increased 
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quantity option applicable to the new total. The amendment stated 


that the bidders must acknowledge receipt of it prior to the opening 
of bids. 

On the bid form provided with the invitation for bids, Rainier bid 
on the 739 total-unit requirement and indicated that it would grant the 
50 percent option for increased quantity, but it did not acknowledge 
receipt of the amendment. Rainier and another bidder both have 
complained that they were never furnished the amendment. 

The contracting officer rejected the Rainier bid as nonresponsive be- 
cause it failed to acknowledge amendment 1. In support of the action 
taken, the contracting officer cited the general rule that if an amend- 
ment to an invitation affects the price, quantity or quality of the pro- 
curement, failure to acknowledge the amendment cannot be waived. 
However, the Assistant Deputy for Procurement Management recom- 
mends in the report of March 21, 1962, that the bid be accepted for 
reasons as follows: 


Rainier indicated in its bid that it would grant the 50% option for increased 
quantity solicited by the IFB. We suggest that there is no substantial difference 
between Rainier’s bid offering either 739 or 1108 of the items at a given price 
and a bid, which would clearly have been responsive to the amended IFB, 
offering only 840 of the items at that price. Because the greater quantity in- 
cludes the lesser, no unfairness results to the other bidders when Rainier’s bid 
in response to the unamended IFB is compared with their bids acknowledging the 
amendment. <A different result would obtain if the option provision had been 
mandatory in the IFB, because then Rainier would have made no offer of the 
required maximum quantity under the amendment. But that is not the case 
here; the company has, by extending a gratuitous option with its bid, offered 
all of the items required for responsiveness to the amended IFB and more. 

Furthermore, it can be demonstrated that the reason for the rule that failure 
to acknowledge an amendment increasing quantity requires disqualification 
does not apply in this case. Ordinarily, the minimum needs of the Government 
are represented only by the amended IFB requirement, and the bidder who 
fails to acknowledge receipt of the amendment cannot be bound to supply the 
increased quantity. He thus would have, if he were eligible for award, a choice 
after opening and up to the time of award whether or not to accept award for 
the needed quantity at his bid price; and this choice would put him in a favored 
position vis-a-vis the other bidders. However, in this particular case, the bid 
responsive to the unamended IFB, on which Rainier would be bound to accept 
award, will—because of the company's offer of the option—meet the minimum 
needs of the Government as expressed in the amended IFB. Thus, no extra free- 
dom is involved and no prejudice results. Compare 33 Comp. Gen. 508, 510. 

The possibility of prejudice to other bidders by award to Rainier is also 
negated by two other factors. One is the generally recognized tendency of an 
increase in required quantity to lower unit prices, rather than raise them, if 
such increase has any effect at all. Thus, if Rainier had known of the increased 
quantity, its price might have been further lowered; but there is absolutely no 
reason to assume it would have been raised. The second factor is the large 
margin between Rainier’s unit price and the next lowest bid. The difference is 
$341 an item, or 13% of the Rainier bid. Even if the amendment had somehow 
caused Rainier’s bid to be increased, it seems certain it would not have been 
increased by 13%. 


While the general rule is as stated by the contracting officer it has 
not been applied indiscriminately by this Office to prevent waiver in 
all cases involving failure to acknowledge addenda affecting the price, 
quantity or quality of the procurement, and we do not believe that it 


— 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 633 


has application to the circumstances presemed in the immediate case. 
Rather, we concur in the recommendation of the Assistant Deputy 
for Procurement for the reasons stated in the report of March 21, 1962, 
that have been quoted above. 

Accordingly, we find no basis for objecting to waiving as an infor- 
mality the failure of Rainier to acknowledge amendment 1 to the 
invitation. 


[ B-148250 J 


Pay—Retired—Annuity Elections for Dependents—Incompe- 
tents—Time for Election 


Where there is a delay of 4 months between the time the wife of a Marine Corps 
member, with less than 18 years of service, selected a survivor annuity option 
and requested the Secretary of the Navy to make an election on behalf of the 
member who, on the same day, had been determined mentally incompetent and 
placed on the temporary disability retired list, and the time final action on the 
election was taken by the Secretary because of the inadvertent handling of the 
member’s file, during which time the member died and Public Law 87-381, ap- 
proved October 4, 1961, 10 U.S.C. 1446, was enacted restricting participation by 
members with less than 18 years of service, the delay should not be imputed to 
the widow to vitiate any rights that had been timely perfected but for the ad- 
ministrative delay; therefore, the election is regarded as timely and as effective 
from the date of the member’s retirement so that the restrictions in 10 U.S.C. 
1446 are not for application, 

To Major John A. Rapp, United States Marine Corps, March 30, 
1962: 

Your letter of February 18, 1962—transmitted here by first endorse- 
ment dated February 19, 1962, by the Commandant of the Marine 
Corps (under No. DO-MC-631 allocated by the Department of 
Defense Military Pay and Allowance Committee)—requests decision 
as to whether you are authorized to make survivor annuity payments 
under chapter 73, Title 10, U.S. Code, from and after September 
1961 to Joan D. McMillan, widow of Private First Class David B. 
McMillan, 1458120, U.S, Marine Corps, Retired. 

You state that Private First Class McMillan was transferred to the 
temporary disability retired list of the U.S. Marine Corps on August 
17, 1961, under 10 U.S.C. 1202; that at the time of his transfer he 
had completed less than 18 years of service for basic pay purposes 
and that he was unconscious from August 17, 1961, to the date of his 
death September 6, 1961. It is stated further that on August 18, 
1961, Joan B. McMillan confirmed in writing her message request of 
August 17, 1961, that the Secretary of the Navy elect survivor an- 
nuity on behalf of her husband in accordance with 10 U.S.C. 1433; 
that Mrs. McMillan’s letter was forwarded by Headquarters, Marine 
Corps, on December 8, 1961, to the Secretary of the Navy and that 
the Under Secretary of the Navy elected survivor annuity for Private 
First Class McMillan on December 8, 1961 (3 months and 21 days 
following his retirement and over 3 months after his death). 
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39 Comp. Gen. 790 as affording some basis 

le secretarial election herein was made in suffi- 

(ive, but you infer that doubt remains, since that 

fined to its particular facts and circumstances. Ques- 

is to the applicability of section 1446 of Title 10, U.S. 

led by section 6 of the act of October 4, 1961, Public Law 

($51, 7) Stat. 811, which restricts participation in the annuities 
vithorized in chapter 73, 10 U.S. Code, by beneficiaries of members 
with less than 18 years of service who are eligible for benefits under 
chapter 11 or 13 of Title 38, U.S. Code. 

‘Two issues are presented for resolution by your submission, (1) 
whether the election made by the Secretary under 10 U.S.C. 1443 was 
effective and, (2) if effective, whether it became so before or after 
October 4, 1961, the date Public Law 87-381 was approved. 

Section 1433 of Title 10, U.S. Code, which was not changed by the 
act of October 4, 1961, provides as follows: 


If a person who would be entitled to make an election under section 1431 
or 1432 of this title is determined to be mentally incompetent by medical 
officers of the armed force concerned or of the Veterans’ Administration, or 
by a court of competent jurisdiction, and for that reason cannot make the 
election within the prescribed time, the Secretary concerned may make an elec- 
tion for that person upon the request of his spouse or, if there is no spouse, of 
his children who would be eligible to be made beneficiaries under section 1435 
of this title. If the person for whom the Secretary has made an election is 
later determined to be mentally competent by medical officers of the Veterans’ 
Administration or by a court of competent jurisdiction, he may, within 180 
days after that determination, change or revoke that election. However, de- 


ductions made from his retired or retainer pay before that date may not be 
refunded. 


Subsections 3e (1) and (2) of paragraph 11204 of the Marine 
Corps Personnel Manual provide as follows: 

(1) If a Marine on active duty has been determined to be mentally incom- 
petent by medical officers of the Navy Department or of the Veterans’ Admin- 
istration or has been adjudged mentally incompetent by a court of competent 
jurisdiction, and because of such mental incompetency is incapable of making 
any election within the time limitations prescribed, the Secretary of the Navy 
may make the appropriate election on behalf of the Marine if so requested by 
the Marine’s spouse or, if mvt married, by or on behalf of his children. 

(2) If a Marine has been declared to be mentally incompetent, it is the re- 
sponsibility of his commander to inform the wife and/or children or their legal 
guardian of their rights in this respect. 

Under the provisions of the Uniformed Services Contingency Op- 
tion Act of 1953, 67 Stat. 501, 10 U.S. Code 1431, an active member 
who wishes to make an election of benefits in favor of his dependents, 
must take such action prior to completing 18 years of creditable service 
unless he is awarded retired pay for physical disability before that 
time, in which event the election may be made “at the time of retire- 
ment.” The provisions of 10 U.S.C. 1481 in effect in August and 
September 1961 provided that to be effective an election must be made 


before the completion of 18 years of service and that members on the 
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retired list are ineligible to make elections. Hence, under those pro- 
visions it appears that to be effective an election had to be made before 
the completion of 18 years’ service or before retirement whichever 
occurred first. In order to furnish a basis for a Secretarial election 
after a member’s retirement for physical disability, it is necessary that 
medical officers of the department concerned determine before his 
retirement that he is incompetent to handle his personal and business 
affairs. A finding of incompetency at the time of disability retirement 
would extend the time for making an election for a reasonable period 
to permit Secretarial action at the request of the member’s spouse, 
child or children. 

In 39 Comp. Gen. 790 it was pointed out that neither 10 U.S.C. 
1433 nor the regulations for the administration of the pertinent law 
contain any specific provision concerning the time within which an 
election by a department head on behalf of the incompetent member 
shall be made in order to become effective and that the plain purpose 
of the statutory provision is to afford opportunity to dependents of 
incompetent members to share in the benefits of the act on an equal 
basis with dependents of competent members by enabling the heads of 
the departments concerned to make timely elections on behalf of in- 
competent members who are incapable of making elections themselves 
within the period otherwise required in the statute. 

Copy of Marine Corps messages dated August 17, 1961, enclosed 
with your submission, from the Commandant of the Marine Corps 
to the Navy Hospital, Yokosuka, advised that member was placed on 
temporary disability retired list effective August 17, 1961, with 100 
percent physical disability. A message of same date addressed to 
the Secretary of the Navy by the Commandant of the Marine Corps 
advised the Secretary that the wife of the member requested election 
of option 1 at one-half reduced retired pay under provisions of section 
1433 of Title 10, U.S. Code, and that the Marine Corps Headquarters 
considered the member mentally incompetent within the contempla- 
tion of section 1433 in that the hospital advised of medical fact and 
opinion that the member was presently unconscious and probably 
would not regain consciousness prior to death, which was imminent. 
While the submission contains no information as to why the wife’s 
confirmatory request dated August 18, 1961, to the Secretary of the 
Navy was not forwarded for his action by the Commandant of the 
Marine Corps until December 8, 1961, it has been ascertained in- 
formally that the delay was occasioned by inadvertent handling in 
processing the member’s file. 

A determination of what is a reasonable time for Secretarial action 
is for consideration in the light of the circumstances surrounding the 
case. In the circumstances disclosed a determination of incompetency 
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was made at the time of the member’s transfer to the temporary dis- 
ability retired list. Simultaneously, the wife’s selection of option and 
request for election by the Secretary was made by a message form 
communication to that official with a signed confirmation placed in 
official channels the following day. The delay before final action by 
the Secretary cannot be imputed to the member’s widow and should 
not be permitted to vitiate any rights that had been timely perfected 
but for administrative delay in acting upon her request. 

It is our view that the particular facts and circumstances of this 
case do not warrant a conclusion that the Secretarial election of De- 
cember 8, 1961, was not timely made. An election timely made in these 
circumstances becomes effective as of the date of retirement. 37 Comp. 
Gen. 515. Having been transferred to the temporary retired list on 
August 17, 1961, with all measures taken simultaneously to afford a 
proper election of annuity, such election, when made by the Secretary, 
became effective on August 17, 1961, the date of retirement. Accord- 
ingly, the election may be considered as having applicable to it all the 
pertinent provisions of chapter 73 of Title 10, U.S. Code, existing prior 
to the date of enactment of Public Law 87-381, approved October 4, 
1961, and therefore not subject to the limitations set out in 10 U.S.C. 
1446. 

Payment of survivor annuity payments may be made to the widow, 
if otherwise proper. 


per 
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[B-148316] 


Mileage—Military Personnel—As Being in Lieu of All Other Ex- 
penses—Ferry Fares 


A member of the uniformed services who, after receiving payment on a mileage 
basis for travel incident to a permanent change of station from the United 
States to Newfoundland, claims reimbursement for the cost of ferry travel 
between Nova Scotia and Newfoundland may not have the ferry travel regarded 
as “transoceanic travel” in view of the specific exclusion in the definition of 
“transoceanic travel” of travel between the United States and the island portion 
of Newfoundland; therefore, the member having received payment for his 
travel and his dependents by privately owned automobile on a mileage basis 
pursuant to paragraphs 4159-3 and 7003-3c of the Joint Travel Regulations, 
which payment is a commutation of all transportation expenses, including 
ferry fares, no additional payment for ferry costs is authorized. 


To Major S. B. Bush, Jr., Department of the Air Force, April 3, 
1962: 

By first endorsement dated March 1, 1962, the Per Diem, Travel 
and Transportation Allowance Committee forwarded your letter 
dated December 21, 1961, and enclosures, requesting an advance de- 
cision as to the propriety of making payment to Lieutenant Colonel 
Kenneth H. Goetzke, 5839A, USAF, as reimbursement for ferry 
fares for himself and his dependents for their travel between North 
Sydney, Nova Scotia, and Port-aux-Basques, Newfoundland, incident 
to a permanent change of station from Lockbourne Air Force Base, 
Ohio, to Ernest Harmon Air Force Base, Newfoundland. Your re- 
quest has been assigned PDTATAC Control No. 62-6. 

The record shows that by paragraph 3, Special Orders A-410, 
Headquarters, 801st Air Division (SAC), USAF, Lockbourne Air 
Force Base, Ohio, dated June 13, 1961, Colonel Goetzke was relieved 
from assignment at that Headquarters and assigned to Headquarters, 
4081st Strategic Wing, SAC, APO 864, New York, New York. The 
officer was authorized concurrent travel of his dependents by privately 
owned vehicle and was directed to report to his new duty station 
not later than August 15, 1961. Travel by privately owned vehicle 
was performed to Ernest Harmon Air Force Base, Newfoundland, 
and the officer was paid for his travel and that of his dependents in 
accordance with paragraphs 4159-3 and 7003-3c, Joint Travel Regu- 
lations. He now claims reimbursement for the ferry fares and cost 
of cabin for himself and his dependents covering the ferry trip 
between North Sydney, Nova Scotia, and Port-aux-Basques, New- 
foundland, en route to his new duty station, presumably basing his 
entitlement on our decision of March 8, 1961, 40 Comp. Gen. 497. 

Section 303 of the Career Compensation Act of 1949, 63 Stat. 813, 
as amended, 37 U.S.C. 253, provides for the payment of travel and 
transportation allowances to a member of the uniformed services 
traveling under competent orders away from his post of duty, under 
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regulations prescribed by the Secretary concerned. Paragraph 
4159-1 of the Joint Travel Regulations, issued pursuant to such 
authority, provides generally, except as provided in subparagraphs 
2 and 3, that a member traveling under change of station orders to, 
from, or between points outside the United States will be entitled 
to the allowances prescribed in paragraph 4150 (mileage at six cents 
a mile or transportation in kind and a per diem), or the allowances 
prescribed in paragraph 4154 for mixed travel, as applicable, for the 
travel to and from the ports involved. In addition the member is 
entitled to Government transportation or reimbursement for trans- 
portation procured at personal expense for the transoceanic travel. 

Transoceanic travel is defined in paragraph 1150.14, Joint Travel 
Regulations, as follows: 

Transoceanic travel, as used in these regulations is all travel which, if per- 

formed by surface means of commercial transportation over a usually traveled 
route, would require the use of ocean-going vessels. (For special provisions 
relative to travel between the United States and Newfoundland or Alaska, 
see pars. 4159-3 and 7002-1b, item 6.) 
Paragraph 4159-8, Joint Travel Regulations, provides in pertinent 
part that a member who is authorized to and performs travel by pri- 
vately owned conveyance under permanent change of station orders 
between a point in the United States and a point in the island por- 
tion of Newfoundland, will be entitled to the allowances prescribed 
in paragraph 4150 or paragraph 4154, as applicable, for the official. 
distance between the stations via Boston, Massachusetts. Paragraph 
7002-1b, item 6, refers to paragraph 7003-38e which provides that 
when travel of dependents between the United States and the island 
portion of Newfoundland is authorized and performed by privately 
owned conveyance, the member will be entitled to monetary allow- 
ances in lieu of transportation for the official distance from the old 
to the new station, such distances to be computed via Boston. 

We have held generally that under statutes authorizing reim- 
bursement for official travel on a mileage basis, such mileage allow- 
ance constitutes a commutation of all transportation expenses includ- 
ing ferry fares, in the absence of any express provision to the 
contrary. In decision of March 8, 1961, 40 Comp. Gen. 497, we 
held with respect to travel across the English Channel as follows, 
quoting from the syllabus: 


Travel on ferries across the English Channel by members of the uniformed 
services and their dependents under orders which authorize travel on a mileage 
basis may be regarded as transoceanic travel for reimbursement to the members 
for the cost of ferry fares, in addition to the payment of mileage, in view of the 
broad authority of the Secretaries to prescribe transportation allowances and the 
provision in the regulations for payment of transoceanic travel in addition to 
mileage, provided that when foreign vessels or aircraft are used the claims for 
reimbursement are supported by evidence of the administrative determination 
required under paragraph 2150 of the Joint Travel Regulations. B-140560, 
October 12, 1959, modified. 
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In that case it was administratively reported that the definition of 
“transoceanic travel” had been amended with the intention of including 
travel by long distance ocean-going ferries and that the official table 
of distances (foreign) had been changed to exclude distances involving 
ocean-going ferries from overall distances. In view of the broad 
authority of the Secretaries to prescribe regulations and the provi- 
sions of paragraph 4159-1 of the regulations for reimbursement for 
transoceanic travel in addition to the payment of mileage for the land 
travel to and from the ports involved, it was concluded that travel 
across the English Channel where military personnel are concerned, 
is properly to be regarded as transoceanic travel. That decision is not 
applicable in the present case, however, since the definition of trans- 
oceanic travel quoted above specifically excepts from its scope travel 
between points in the United States and the island portion of New- 
foundland, and regulations pertaining to such travel specifically pro- 
vide that for travel to or from such locations reimbursement shall be 
on a mileage basis for the official distance from the old to the new sta- 
tion via Boston, Massachusetts. Therefore, the payment to Colonel 
Goetzke for his travel and that of his dependents in accordance with 
paragraphs 4159-3 and 7003-3c, Joint Travel Regulations, on a mile- 
age basis as authorized by those regulations was a commutation of all 
transportation expenses, including the ferry fare incurred in the travel 
from North Sydney, Nova Scotia, to Port-aux-Basques, while en route 
to his new duty station. Hence, the officer is not entitled to any further 
reimbursement of costs for the ferry travel and you are not authorized 
to make payment on the voucher which will be retained here, 


[B-148359] 


Prisons and Prisoners—Injury or Death Benefits—Time for 
Determination 


Under the prison industries accident compensation provisions in 18 U.S.C. 4126 
which were amended by the act of September 26, 1961, to extend coverage to 
permit compensation awards for injuries sustained by prisoners while engaged in 
maintenance and operation work, similar to injuries suffered in prison indus- 
tries,, the time of release of the prisoner when the effect of the injury on his 
earning capacity is determined is the controlling factor ; therefore, a prisoner who 
was injured in outside maintenance work prior to September 26, 1961, the date 
of the amendatory legislation, but who was not discharged until after September 
26, 1961, is regarded as covered by the act and payment of a compensation award 
is proper. 


To E. L. Barteet, Department of Justice, April 3, 1962: 

By memorandum of February 21, 1962, forwarded to this Office 
through the Administrative Assistant Attorney General under date 
of March 6, 1962, you request an advance decision as to whether you 
may properly certify for payment a voucher drawn in favor of one 
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James L. Johnson for an injury he sustained while engaged, as a pris- 
oner, in outside maintenance work of the United States Penitentiary 
at Terre Haute, Indiana. 

On February 15, 1962, the Associate Commissioner, Federal Prison 
Industries, Inc., with the approval of the Acting Commissioner, recom- 
mended an award of accident compensation in the amount of $460 
to Mr. Johnson for an injury he sustained on February 1, 1961, while 
on an outside maintenance detail of the prison. The award was made 
pursuant to the provisions of section 4126, as amended, of Title 18, 
United States Code, and regulations issued thereunder. Prior to 
September 26, 1961, the accident compensation provisions of section 
4126 were limited to injuries suffered in prison industries; but on that 
date the section was amended by Public Law 87-317, 75 Stat. 681, 
expanding the coverage of section 4126 to include injuries suffered in 
any work activity in connection with the maintenance or operation of 
the institution where the injured prisoner was confined, 

Since Mr. Johnson’s injury occurred on February 1, 1961, at which 
time there was no authority for granting him an award of compensa- 
tion due to the fact that his injury was not sustained while he was 
engaged in a prison industry, you question the propriety of the award 
made to him on the basis of the expanded coverage effected in Septem- 
ber of 1961 by Public Law 87-317 almost 9 months later. In short, 
you question whether an award to Mr. Johnson in the described cir- 
cumstances constitutes a retroactive application of Public Law 87-317 
and, if so, whether such retroactive application is proper. 

Section 4126 of Title 18, United States Code, as amended by 
Public Law 87-817, provides, in pertinent part, that : 

[Federal Prison Industries] * * * is authorized to employ the [Prison 
Industries Fund] * * * in paying, under rules and regulations promulgated 
by the Attorney General, * * * compensation to inmates or their dependents 
for injuries suffered in any industry or in any work activity in connection with 
the maintenance or operation of the institution where confined * * *, [Italics 
supplied for that portion added by Publie Law 87-317.] 

Since Mr. Johnson would, in no event, be entitled to accident com- 
pensation but for the enactment of Public Law 87-317 and the injury 
upon which his claim is based occurred prior to its enactment, it 
would appear that allowance of his claim under that statute involves 
applying the statute retroactively with respect to the date of injury 
but not with respect to the date of release. The general rule is, of 
course, that statutes take effect at the time of their passage to be 
applied prospectively and that they are not retroactive unless made 
so by express language or by necessary implication. See 34 Comp. 
Gen. 404, at page 406, and cases cited therein. An examination of the 
statute’s legislative history discloses that a failure to apply the pro- 
visions of Public Law 87-317 to cover the injury sustained by Mr. 
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Johnson and others similarly situated would nullify, to a considerable 
extent, the very purposes for which Congress saw fit to enact the 
legislation. 

Report No. 534, 87th Congress, 1st Session, in the House of Repre- 
sentatives contains the following statements by the Committee on the 
Judiciary in connection with H.R. 7358, later enacted as Public Law 
87-317: 

* * * Pursuant to [settion 4126 of title 18, United States Code] prisoners 
employed in activities of the corporation are afforded compensation for injuries, 
while prisoners working in various institutional and maintenance operations 
are not given similar protection. 

The proposed legislation would amend the section to eliminate this discrimina- 
tory difference in treatment. It would extend to inmates employed in institu- 
tional operations the same compensation provisions as are applicabe to inmates 
employed by Federal Prison Industries * * *. 

This committee agrees that it is only just to ‘afford equal treatment to all pris- 
oners who may be injured incident to work performed while confined in Federal 
prisons. The Department of Justice in the communication observed that the 
measure would have the dual effect of relieving inequities and also serving to 
improve morale among inmates not now covered by the provisions relating to 
injury in the course of work in prison. This is important in the rehabilitation 
process. In the light of these factors and also in view of the experience of this 
committee in the consideration of private bills on this subject, the committee 
feels that there is a clearly defined need for this amendment. 

Similar language is contained in the report on the bill by the Senate 
Committee on the Judiciary, Report No. 1056 of the same Congress. 

It is difficult to perceive that the Congress in enacting legislation 
designed to relieve itself of the necessity for considering private relief 
measures; to remedy an existing inequity in a law affecting a limited 
body of persons; and to improve the morale of that limited body, 
would have intended that any number of the group involved would 
not be covered by such remedial legislation. Under these circum- 
stances, any holding leading to the exclusion of a relatively small 
number.of persons from the benefits intended would, in fact, as to 
them aggravate the conditions prompting the remedial legislation in 
the first instance. 

It is pertinent that the cited provision of law authorizes the pay- 
ment of compensation to inmates or their dependents for injuries 
“under rules and regulations promulgated by the Attorney General.” 
Under the regulations both prior and subsequent to September 26, 
1961, the amount of the award was based upon the permanency and 
severity of the injury and its resulting effect on the earning capacity 
of the inmates in connection with employment, after release. The 
determination of the amount was made at the time of release and the 
payments were made after release generally on a monthly basis. No 
right to an award accrued unless the inmate was totally or partially 
disabled when discharged. 

It thus appears that the time of release was the controlling factor 
with, respect to injuries suffered in industries and it is reasonable to 
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assume that the Congress intended that the inmates released after 
the date of approval of Public Law 87-317 would be similarly com- 
pensated for all injuries covered by the act. This is consistent with 
the legislative history of the act, which repeatedly refers to equality 
of treatment of “inmates” and of “prisoners.” Obviously such a 
status ceases at the time of release. 

We, therefore, are of the opinion that the provisions of Public Law 
87-317 together with their legislative history necessarily imply appli- 
cability of the statute to any otherwise covered prison inmate dis- 
charged on or after September 26, 1961, irrespective of when the 
accident causing his injury occurred. 

Accordingly, the voucher drawn in favor of James L. Johnson in 
the amount of $115 as a first installment on his accident comp2nsation 
award of $460, submitted with your request for decision and returned 
herewith, may properly be certified for payment if otherwise correct. 


[B-147879] 


Military Personnel—Retired—Contracting With Government— 
What Constitutes Selling 


A retired Marine Corps warrant officer receiving retired pay who is employed 
by a chemical firm first as a demonstrator of laundry chemicals to naval in- 
stallations and later as operations manager, in which capacity he devoted most 
of his time to commercial sales activities but continued to some extent to contact 
naval vessels for the ultimate purpose of selling his employer’s products, must 
be regarded as selling supplies to the Navy Department within the meaning 
of 10 U.S.C. 6112(b) which prohibits receipt of any payment from the United 
States during such employment and does not differentiate between cases in- 
volving frequent and infrequent contacts with the military department; there- 
fore, retired pay received during such employment must be recovered, and the 
fact that the member acted in good faith, or was ignorant of the law, or that 
financial hardship will result, does not provide a legal basis for retention of 
the erroneous payments which may be recovered by deduction from future 
retired pay. 


To Major John A. Rapp, United States Marine Corps, April 4, 1962: 


Reference is made to your letter of March 2, 1962, with enclosures, 
assigned submission No. DO-MC-634 by the Department of Defense 
Military Pay and Allowance Committee, requesting a decision as 
to whether, in the circumstances presented, the provisions of 10 U.S.C. 
6112(b) preclude the payment of retired pay to Chief Warrant 
Officer Hobart H. Budlong, U.S. Marine Corps, retired, after Novem- 
ber 30, 1961, and, if not, whether payment of retired pay may be 
made without deductions under the act of July 15, 1954, 68 Stat. 482, 
5 U.S.C. 46d, of the amount of retired pay received from January 15, 
1959, through November 30, 1961. 


Section 6112(b) of Title 10, United States Code, provides as 
follows: 
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If a retired officer of the Regular Navy or the Regular Marine Corps is engaged 
for himself or others in selling, or contracting or negotiating to sell, naval sup- 
plies or war materials to the Department of the Navy, he is not entitled to 
any payment from the United States while he is so engaged. 

Mr. Budlong retired from the Regular Marine Corps as a chief war- 
rant officer, February 1, 1957. He was paid retired pay from that 
date through November 30, 1961. On January 14, 1959, he was em- 
ployed by Tripp Chemicals, Inc., Greenville, North Carolina, given 
a short period of training and subsequent to February 1, 1959, he 
began to contact naval activities for his employer. 

By letter of December 8, 1961, from the Commandant, Marine 
Corps, Mr. Budlong was advised that his private employment might 
affect his right to retired pay and he was requested to submit a 
notarized statement showing the commencement of his employment 
with Tripp Chemicals, Inc., his position title, and a complete and de- 
tailed description of his duties, together with a description of his con- 
tacts with the services in the Department of Defense and a list of the 
officers and branches of the services contacted. In letter of December 
18, 1961, Mr. Budlong stated he commenced his duties with Tripp 
Chemicals on January 15, 1959; that his duties were to visit individ- 
ual naval vessels and demonstrate laundry chemicals in ships’ laun- 
dries; that in the discharge of those duties he contacted ship supply 
officers, ship store officers, chiefs and petty officers who were in charge 
of ships’ laundries; and that subsequent to receipt of our decision 
of March 15, 1961, B-144947 (40 Comp. Gen. 511), he turned his at- 
tention to commercial activities and since then has only contacted 
naval vessels when called upon by such vessels, in which case only 
technical assistance was given. In response to a further inquiry from 
the Marine Corps in the matter, Mr. Budlong stated in his letter of 
January 14, 1962, that he ceased to contact naval vessels in a sales 
capacity commencing November 28, 1960, and that since November 
15, 1960, he had been district manager for Tripp Chemicals, Inc., 
and had devoted his sales contacts exclusively to civilian laundry 
plants, “delegating to the Company civilian salesmen the respon- 
sibility of contacting and servicing the vessels in the district under 
my supervision.” He stated further that since April 15, 1961, he 
has not been engaged in contacting or negotiating with naval vessels 
for the purpose of selling any product of his company, but since that 
date his contacts with “vessels,” namely the U.S.S. Haven, AH-12, 
at Long Beach, California, have been for the purpose of replacing 
pads and covers on flatwork ironer equipment, to service equipment 
previously installed and to explain the process to interested personnel. 

By letter dated February 2, 1962, the Commandant of the Marine 
Corps, after pointing out to Mr. Budlong certain unresponsive and in- 
consistent statements he made concerning his employment activities 
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with Tripp Chemicals, concluded that Mr. Budlong’s activities came 
within the retired pay payment restriction imposed by 10 U.S.C. 
6112(b) and that he was not entitled to retired pay for the period of 
January 15, 1959, to May 15, 1961, apparently the date notice of our 
decision of March 15, 1961, was received by the member. Sub- 
sequently, in accordance with Department of Defense Directive 
5500.7, Mr. Budlong submitted another statement of employment 
dated March 1, 1962, in which he described his position title as sales- 
man and stated his duties involved developing civilian commercial 
sales, controlling inventory, arranging for purchase of replacement 
inventory and acting as office manager. In connection with those 
duties, he states that he is restricted by his company from engaging 
in any sales activities involving naval ships or shore installations. 

Also, Honorable Herbert C. Bonner, Member of Congress, has for- 
warded to us a resume by Mr. R. J. Stell, President, Tripp Chemicals, 
Inc., of Mr. Budlong’s employment and duties with that firm. Mr. 
Stell confirms, generally, Mr. Budlong’s statements that he was ac- 
tively selling to naval ships in the San Diego, California, area for a 
period from February 1, 1959, until November 1, 1960, when he was 
promoted to operations manager. Mr. Stell admits that prior to 
November 1, 1960, Mr. Budlong was engaged in activities which in- 
cluded selling to the Navy and advises that his new duties as opera- 
tions manager were to control inventories, sell to commercial laundries 
and dry cleaning firms, and perform other office duties. Mr. Stell 
states further that on November 1, 1960, Mr. Budlong was given orders 
not to contact Navy ships but to devote all his efforts to the com- 
mercial trade and to his functions as operations manager. In review- 
ing Mr. Budlong’s contacts with Navy ships subsequent to November 1, 
1960, Mr. Stell states in part that: 

In all, however, how much of Mr. Budlong’s time was devoted to this direct 
sales effort in the period from November 1, 1960 to December, 1961. 

Mr. Budlong estimates 1 per cent or less! 

From all reports sent into this office, it is equally clear that Mr. Budlong 
spent no more than 1 per cent of his time aboard ship in direct selling activity, 
even including those contacts made at the request of the ships themselves. 

As to the future duties of Mr. Budlong, Mr. Stell states in part 
that: 

On February 1, I reviewed with Mr. Budlong his present job responsibilities. 
These completely exclude Navy selling activities. They also exclude any direct 
sales supervision over the other two men on the coast. As indicated above, only 
one per cent of Mr. Budlong’s time since November 1, 1960, had been devoted 
to contacts aboard Navy ships. This has now been eliminated entirely. Mr. 
Budlong is to function, in relation to the other two men, merely as Administra- 
tive and Operations Manager. These two men will continue to report to me as 
sales manager. 

Mr. Stell states that Mr. Budlong was unaware of the permanent 
Navy sales restrictions until the statute imposing such restrictions was 
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brought to his attention by publicity in newspapers in early 1960 and 
later by notification from the Marine Corps received on or about May 
17,1961. It is indicated that Mr. Budlong believed that he was subject 
only to the restriction in section 59c of Title 5 of the United States 
Code which prohibits the payment of retired pay, under certain cir- 
cumstances, to retired Regular officers of all the services for a period 
of 2 years after retirement. This statement, however, is not supported 
by the records, Mr. Budlong on January 23, 1957, shortly before his 
retirement, having executed a retired pay data form wherein he certi- 
fied as follows: 

b. (Not applicable to reserve officers) 

I CERTIFY that for a period of two years after retirement I will not, either 
for myself or for others, engage in the selling of, contracting for the sale of, or 
negotiating for the sale of to any agency of the Department of Defense, Coast 
Guard, the Coast and Geodetic Survey, and the Public Health Service, any sup- 
plies or war materials. (Act of August 7, 1953.) 

ec. (Not applicable to reserve officers) 

I FURTHER CERTIFY that I will not for myself or for others, at any time, 

engage in the selling of, contracting for the sale of, or negotiating for the sale of, 
to the Navy or the Navy Department, any naval supplies or war materials. 
(Act of June 10, 1896, as amended. ) 
The act of June 10, 1896, as amended, referred to in the certificate, is 
now codified in 10 U.S.C. 6112(b). By making reference to this certif- 
icate which Mr. Budlong signed in January 1957 we do not mean to 
imply that the legality of the payments of retired pay made to him 
depends on any action or inaction on the part of the Navy Department 
or the Marine Corps with respect to notifying him of the existence 
of 10 U.S.C. 6112(b) or explaining to him the scope and application 
of that law. 

Since Mr. Budlong’s activities, including his demonstrations in his 
capacity of technical representative, obviously were and are designed 
to promote the sale of laundry chemicals of his company, there seems 
to be little doubt that prior to his designation as operations manager 
(November 1, 1960) he was subject to the provisions of the quoted 
statute during the period February 1, 1959, to October 31, 1960. See 
in that connection the case of George 7. Seastrom vy. United States. 
147 Ct. Cl. 453, wherein the court held that plaintiffs employment 
as a demonstrator of drugs to naval activities subjected him to 
the retired pay payment restriction imposed by 10 U.S.C. 6112(b). 
Also, while during the period November 1, 1960, through Decem- 
ber 1961, Mr. Budlong, in his capacity as operations manager, may 
have devoted the great majority of his time to commercial sales 
activities, the business in which he was continuously engaged was the 
sale of laundry chemicals to both naval and civilian customers and 
he continued to some extent to contact naval vessels for the ultimate 
purpose of selling his employer’s products. In such circumstances 
the fact that only a small amount of his time was devoted to contacting 
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naval activities does not legally justify a conclusion by us that 
he was doing nothing within the scope of the statute for which retired 
pay is to be withheld. The statutory restriction is applicable to sell- 
ing to the Navy and the statute makes no distinction between cases 
involving frequent contacts with the Navy and cases involving infre- 
quent contacts with the Navy. 

Since on February 1, 1962, Mr. Stell excluded Navy sales activities 
from Mr. Budlong’s job responsibilities and since the latter’s state- 
ment of employment dated March 1, 1962, affirms that fact, it would 
appear that the duties performed by him commencing February 1, 
1962, would not subject him to the retired pay payment prohibition 
of 10 U.S.C. 6112(b) and that he is entitled to retired pay commenc- 
ing that date, unless, of course, he continues to contact and visit naval 
activities in his capacity as an employee of the Tripp Chemicals, Inc. 
As to the period February 1, 1959, to January 31, 1962, however, we 
must conclude, on the basis of the record before us, that Mr. Budlong 
was engaged in activities of the type contemplated by 10 U.S.C. 
6112(b). Accordingly, he was not entitled to any of the retired pay 
paid to him for any of the period after January 31, 1959, and prior to 
February 1, 1962. The fact that Mr. Budlong acted in good faith, or 
was ignorant of the law, or that financial hardship will result, pro- 
vides no legal basis for permitting him to retain the erroneous retired 
pay payments, and steps should be taken to effect recovery of the 
amount overpaid him by deductions from his future retired pay, as 
required by the act of July 15, 1954, 68 Stat. 482, 5 U.S.C. 46d. 


[B-148065] 


Subsistence—Per Diem—Fractional Days—Less Than Ten Hours 


The amendment to section 6.11 of the Standardized Government Travel Regula- 
tions prohibiting payment of per diem to civilian employees when the travel 
period is 10 hours or less during the same calendar day, which became effective 
on August 1, 1959, must be applied to one-way travel, such as travel incident 
to changes of official station, travel of new appointees in shortage category 
positions, and travel of employees assigned to positions outside the United 
States and return upon completion of an agreed period of service; however, in 
view of the doubt as to the scope of the amendment, payments of travel expenses 
made on the basis that one-way travel was exempt from the 10-hour per diem 
restriction will not be recovered. 


Subsistence—Per Diem—Overseas Employees—Standardized Gov- 
ernment Travel Regulations Applicability 


Travel of employees from places outside the continental United States to their 
residences for home leave purposes and return travel to the overseas duty point 
is required under section 27(b) of Executive Order No. 9805, as amended, to be 
considered as separate travel periods for application of the 10-hour restriction 
in section 6.11 of the Standardized Government Travel Regulations; therefore, 
the travel period for home leave travel may not be considered to begin at the 
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time the airplane is scheduled to depart from the overseas airport and to end 
when the airplane actually arrives at the airport on the employee’s return to 
the same or another overseas post. 


To the Secretary of Agriculture, April 4, 1962: 

On January 26, 1962, your Administrative Assistant Secretary re- 
quested our decision upon the questions set forth below regarding ap- 
plication of the restriction in section 6.11 of the Standardized Govern- 
ment Travel Regulations prohibiting payment of per diem to civilian 
employees when the “travel period” is 10 hours or less in the same 
calendar day. He says the questions result from our decision of 
September 21, 1961, B-147138, 41 Comp. Gen. 209, upholding a disal- 
lowance of per diem claimed by a civilian employee who performed 
round-trip travel between San Juan, Puerto Rico and New York City 
at Government expense for leave purposes under section 7 of the Ad- 
ministrative Expenses Act of 1946, as amended by the act of August 
31, 1954, 68 Stat. 1008, 5 U.S.C. 73b-3(a), because of the 10-hour 
restriction in section 6.11 of the travel regulations. He points out that 
the decision treats the travel to and from residence in the United 
States as separate travel periods. 

The Administrative Assistant Secretary says your Department has 
considered as one travel period the round-trip travel involved in tak- 
ing leave between tours of duty outside the continental United States. 
Also, he says the 10-hour restriction in section 6.11, above, has not been 
applied to one-way travel of new appointees to shortage category posi- 
tions in the United States and employees assigned to positions outside 
the United States; to changes of official station; and to employees 
returning to the United States for separation after their having com- 
pleted an agreed period of service outside the United States. In sup- 
port of the Department’s position he refers to our decision of May 
13, 1952, B-107845, 31 Comp. Gen. 590, and cases cited therein (A- 
43833, August 19, 1932; B-51934, September 12, 1945), holding that 
the restriction then contained in section 6.11 of the travel regulations 
prohibiting payment of per diem for travel involving a departure at 
or after 8 a.m., and “the return” at or prior to 6 p.m., of the same day 
or “any absence” of less than 3 hours, had no application to one-way 
travel such as occurs in a transfer of station. 

In view of your Department’s present practice concerning the appli- 
cation of the current restriction in section 6.11 of the travel regula- 
tions, the Assistant Secretary asks the following specific questions, 
which for reply purposes are numbered 1 to 3 by us: 

(1) Does this decision [B-147138] have the effect of overruling all previous de- 
cisions relative to per diem for one-way travel? 

(2) If your answer is in the affirmative, it would appear that all travel would 


have to meet the requirements of the proviso to paragraph 6.11 before per diem 
may be allowed. 
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(3) Whether or not your answer is in the negative, may the certifying officers 
of this Department continue to certify vouchers for payment of per diem in con- 
nection with home leave travel on the basis that the home leave “travel period”, 
as that term is used in paragraph 6.11, begins at the time the airplane is sched- 
uled to depart from its airport and ends when the airplane actually arrives at the 
airport on the employee’s return to the same or another overseas post at the con- 
clusion of the travel period provided for in that part of 5 U.S.C. 73b-3(a) referred 
to above? 

Section 6.11 of the Standardized Government Travel Regulations 
in effect prior to August 1, 1959, provided in part as follows: 

* * * Provided, That no per diem will be allowed when the departure is at or 
after 8 a.m., and the return on the same day is at or prior to 6 p.m., or for any 
absence not exceeding 3 hours. 


Effective August 1, 1959, the quoted portion of section 6.11 was 
amended. That proviso now reads as follows: 


* * * Provided, That no per diem will be allowed when the travel period is 10 
hours or less during the same calendar day, except when the travel period is 6 
hours or more and begins before 6:00 a.m. or terminates after 8:00 p.m. * * *. 

Pursuant to section 2 of Executive Order No. 9805 and Circulars 
A-4 and A-37 of the Bureau of the Budget, the Standardized Govern- 
ment Travel Regulations are applicable to otherwise allowable travel 
expenses of new appointees, round-trip travel for leave purposes, 
transfers of station, and travel incident to separation from the service. 

Our opinion is that under the amended section 6.11 of the travel 
regulations travel within the various categories above mentioned are 
subject to the 10-hour restriction. Specifically, the regulations no 
longer may be considered as exempting one-way travel, such as trans- 
fers of station, from the applicable restriction. Therefore, as to travel 
subsequent to the effective date, namely, August 1, 1959, of the 
amended regulation, the decisions of our Office to which your Admin- 
istrative Assistant Secretary refers, to the extent they are in conflict 
with the view expressed herein, no longer apply. It is clear, how- 
ever, that considerable confusion has resulted from the amended regu- 
lations and the scope of the new restriction. In the circumstances, 
our Office will not insist upon recovery of payments that may hereto- 
fore have been allowed based upon application of our decisions, above, 
in the area under consideration. Questions 1 and 2 are answered 
accordingly. 

Section 27(b) of Executive Order No. 9805, as amended by Bureau 
of the Budget Circular No. A-4, relating to round-trip travel for leave 
purposes under section 7, above, now reads, in part, as follows: 

(b) Travel allowance. An eligible employee shall be allowed travel expenses, 
including per diem in lieu of subsistence, for himself and transportation expenses 
for his immediate family from his post of duty outside the continental United 
States to the place of his actual residence at the time of his appointment or trans- 
fer to a post of duty outside the continental United States (hereafter referred 


to in this section and in sections 28 and 29 as “place of actual residence”). These 
expenses shall also be allowed from the place of actual residence upon return to 
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the same or another post of duty outside the continental United States. These 
expenses shall be subject to the provisions of Standardized Government Travel 
Regulations. * * * [Italics supplied.] 

‘The decision of September 21, 1961, B-147138, is consistent with the 
apparent intent of section 27(b) above, in treating the return travel 
to place of residence and the travel from the residence to the overseas 
duty point after a period of leave in the United States as separate 
“travel periods.” Therefore, and since we find no proper basis for 
exempting the two separate travel periods from the requirements of 
section 6.11 of the travel regulations, we may not approve the proposal 
in question 3. 


[B-145974] 


Contracts—Awards—Small Business Concerns—Fair Proportion 
Criteria 


The placement of 90 percent of the Government contracts for wooden household 
furniture with small business concerns when industry figures indicate that only 
42 out of 4,577 plants engaged in the manufacture of wooden furniture are large 
business concerns, based on a size standard of 500 employees fixed by the Small 
Business Administration, does not result in giving an unfair proportion of the 
procurement to small business and, therefore, a 100 percent set-aside for 
wooden furniture procurement is not legally improper. 


Contracts—Awards—Small Business Concerns—Fair Proportion 
Criteria 


In determining the “fair proportion” of Government contracts to be placed with 
small business concerns pursuant to the Small Business Act (15 U.S.C. 631, et 
seq.), all contracts received by small business, whether under set-aside procure- 
ments or in unrestricted competition, should be taken into consideration and set- 
aside procurements may not be considered improper unless their effect is to 
increase awards to small business, both on set-asides and otherwise, beyond a 
“fair proportion.” 


To Basic-Witz Furniture Industries, Inc., April 5, 1962: 


We refer to your letter of January 19, 1962, and other correspond- 
ence requesting a reconsideration of our decision B-145974 of Novem- 
ber 16, 1961. 

In connection with the consideration of your protest against the 100 
percent set-aside for small business of certain invitations issued by 
the General Services Administration for wooden household furniture, 
it was not deemed necessary to rule on your contention that the “fair 
proportion” of Government contracts to be placed with small business 
in accordance with the Small Business Act, 15 U.S.C. 631, ef seq. 
must be computed separately on an industry-by-industry basis, since 
we did not find in the information before us that more than a fair 
proportion of wooden furniture procurements had been set aside by 
GSA for small business. We referred in our prior decision to the view 
of the Small Business Administrator, as expressed in his letter to us 
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of October 17, 1961, that since the Small Business Act refers to a 
fair proportion of the “total” purchases of the Government the term 
“fair proportion” does not refer to any single procurement or single 
industry but rather to the totality of Government procurement. 

In a supplemental letter of March 13, 1962, the Smal] Business Ad- 
ministrator states that his agency does not construe section 15 of the 
Small Business Act, 15 U.S.C. 644, as authorizing the use of set- 
asides to obtain for small business concerns more than a fair propor- 
tion of the total Government procurements. He further states as 
follows: 

Current statistics indicate that 78 percent of the defense dollar is being 
awarded to 100 firms representing the giants in theeindustry. In view of this 
large share being awarded to such a limited number of firms, it is difficult to be- 
lieve that small firms could get more than a fair share if the balance were set 
aside, While the Small Business Administration is utilizing every authority 
provided by law to get contracts for small business, to my knowledge, there 
has never been an instance within industries or even segments of industries 
where large firms have been completely eliminated from bidding on Govern- 
ment procurements through the use of the set-aside program. 

On the case in point involving the Basic-Witz Company, we feel that we have 
utilized the set-aside program only to the extent needed to support small firms 
in the wooden furniture industry. * * *. 

In the request for reconsideration you call our attention to a state- 
ment in a letter of January 4, 1962, from the General Services Admin- 
istrator, that more than 90 percent of the total dollar value of contracts 
for wooden household furniture, comprising case goods and uphol- 
stered furniture, has been awarded to small business concerns during 
the past year. You also inform us that the General Services Admin- 
istration is continuing the practice of total set-asides for small business 
under certain additional invitations for wooden household furniture. 
It is your contention that the Small Business Act merely provides for 
the placement within each industry of a fair proportion of Govern- 
ment contracts with small business, not for setting aside a fair propor- 
tion of all invitations to bid. Accordingly you feel that, since small 
business in the wooden furniture industry has been receiving and still 
is receiving an ample share of Government contracts, there is no 
need and no authority under law for the restriction of free competition 
by means of set-asides in that industry. 

We recognize the validity of your argument that set-asides are ap- 
parently unnecessary in those areas where small business has demon- 
strated its ability to obtain a fair share of Federal contract awards 
without the assistance of set-asides. We agree, also, that all awards 
received by small business, whether under set-asides or in unrestricted 
competition, should be taken into account in considering the “fair 
proportion” of Federal procurements to be placed with small business. 
However, it seems to us that small business set-asides, even if ap- 
parently unnecessary in the light of past awards made to small 
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business on an unrestricted basis, cannot be considered improper unless 
their effect is to increase small business awards, both on set-asides 
and otherwise, beyond a “fair proportion.” It is our further view 
that the term “fair proportion” should not be so construed as to 
preclude large business from competing for a fair share of Federal 
contracts in any particular industry. 

Section 15 of the Small Business Act of 1958 (15 U.S.C. 644) im- 
plements the Congressional policy that a fair proportion of the total 
purchases and contracts for the Government shall be placed with 
small business concerns by means of joint determinations whereby 
procurements are set aside for exclusive or partial award to small 
business firms after agreement by the Small Business Administration 
and the contracting agency that such action would be in the interest 
of assuring that a fair proportion of the total purchases and con- 
tracts for property and services for the Government are placed with 
small business concerns. The section provides as follows: 

Sec. 15. To effectuate the purposes of this Act, small-business concerns within 
the meaning of this Act shall receive any award or contract or any part there- 
of, and be awarded any contract for the sale of Government property, as to 
which it is determined by the Administration and the contracting procurement 
or disposal agency (1) to be in the interest of maintaining or mobilizing the 
Nation’s full productive capacity, (2) to be in the interest of war or national 
defense programs (3) to be in the interest of assuring that a fair proportion 
of the total purchases and contracts for property and services for the Govern- 
ment are placed with small-business concerns, or (4) to be in the interest 
of assuring that a fair proportion of the total sales of Government property 
be made to small-business concerns * * *. These determinations may be 
made for individual awards or contracts or for classes of awards or contracts. 
Whenever the Administration and the contracting procurement agency fail to 
agree, the matter shall be submitted for determination to the Secretary or the 
head of the appropriate department or agency by the Administrator. 

The legislative history of the Small Business Act of 1958, reveals 
an intention to remove doubt that small business should obtain a 
fair share of all types of Government contracts. See House Report 
No. 555, 85th Congress, 1st Session, to accompany H.R. 7963, page 5. 
Section 202 of the 1953 Small Business Act, 15 U.S.C. 631, was ac- 
cordingly amended to provide that small business concerns shall ob- 
tain a fair proportion of contracts for “property and services for the 
Government (including but not limited to contracts for maintenance, 
repair, and construction).” In addition, section 214 of the 1953 
act, as amended, 15 U.S.C. 644, the forerunner of the present section 
15, was amended to provide for joint determination set-asides when 
such action is in the interest of assuring that a fair proportion of 
the total purchases and contracts for property and services for the 
Government are placed with small business concerns. Also, the 
section was amended to authorize class set-asides. .These changes 
are explained in Senate Committee on Banking and Currency Report 
No. 1714, 85th Congress, 2nd Session, to accompany H.R. 7963, pages 
9-10, as follows: 
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H. R. 7963, as passed by the House of Representatives, was amended by the 
committee to include certain language contained in 8. 3224. This language 
was prepared by the General Services Administration and is intended to make 
it easier for small-business concerns to do business with the Government. 
Existing law directs the Small Business Administration to assist small- 
business concerns in obtaining a fair proportion of Government contracts for 
property and services. Under existing law, @uch assistance may be made only 
when it is found to be in the interest of maintaining or mobilizing full pro- 
ductive capacity or in the interest of war or civil defense programs. 

This amendment puts the procurement assistance program on a peacetime 
basis, and permits assistance to be rendered for all types of Federal pro- 
curement without regard to any relationship to the maintenance of full pro- 
ductive capacity or any relationship to war or civil defense programs. In 
addition, the amendment would make the assistance program more efficient 
by authorizing classes of Federal contracts to be earmarked for small-business 
concerns without the necessity for earmarking every individual contract. 

While the intent of the 1958 Small Business legislation was to 
broaden the base and increase the share of small business participa- 
tion in the total Government procurement program, it appears that a 
specific definition was not given as to what constitutes a “fair pro- 
portion” of the Government’s total purchases to be placed with 
small business concerns. The phrase “fair proportion” or similar 
language appeared in several Congressional enactments prior to the 
Small Business Act of 1953 in relation to small business participation 
under Government procurement programs. See, for example, sec- 
tion 2(b) of the Armed Services Procurement Act of 1947, 62 Stat. 
21, 41 U.S.C. 151(b) (1952 Ed.); section 18(a) of the Selective 
Service Act of 1948, 62 Stat. 625, 50 U.S.C. App. 468(a) ; section 
302(b) of the Federal Property and Administrative Services Act 
of 1949, 63 Stat. 393, 41 U.S.C. 252(b); and section 714(f) (2) of 
the Defense Production Act of 1950, as amended, 65 Stat. 143, 50 
U.S.C. App. 2163a(f) (2). However, we do not find that the phrase 
“fair proportion” or any similar language was defined in these 
prior acts. y 

Any “proportion” of contract awards between large and small busi- 
ness will change as the demarcation between large and small business 
changes. And this is so whether small business be defined on an 
industry-by-industry basis or otherwise. Consequently, the question 
whether any particular share of Federal contracts is a “fair propor- 
tion” for small business cannot be answered or even considered until 
some definition of small business is first made and accepted. It is 
clear from the language of sections 3 and 8(b)(6) of the Small 
Business Act of 1958, 15 U.S.C. 632 and 637(b) (6), respectively, that 
small business is to be defined on an industry-by-industry basis, This 
concept comports with common knowledge that the percentage of 
small businesses may vary from industry to industry. And, so far 
as any particular industry is concerned, it seems probable that produc- 
tion and delivery problems will tend to fix a limit on the procurements 


osegeres 


1 on NESE og OE RESET Ey 


ence 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 653 


which can be set aside for small business, regardless of the size stand- 
ard for the industry. 

In our prior decision we considered your contention that the small 
business size standard of 500 employees is too high as applied to 
wooden household furniture manufacturers. The determination of 
size standards for small business is specifically vested in the Small 
Business Administration by sections 3 and 8(b)(6) of the Small 
Business Act. We must assume that the size determination made 
by the SBA in the case of the wooden household furniture industry 
gave full cognizance to all the factors relevant to the making of such 
a determination. Hearings have been held by SBA on this size stand- 
ard, and the 500-employee size standard has been retained. We do 
not feel that we have authority to determine a size standard fixed by 
SBA to be erroneous, and we must therefore consider the question 
whether more than a “fair proportion” of Federal procurements of 
wooden household furniture is being placed with small business in the 
light of the existing size standard. 

According to information you have furnished, only 42 out of 4,577 
plants engaged in the manufacture of wooden household furniture 
have over 500 employees. Hence, assuming, as we must, the validity 
of the present industry size standard, we find that over 99 percent 
of all plants in the industry are small business. In the light of this 
fact we cannot conclude that the placement of some 90 percent of 
Federal wooden household furniture procurements with small busi- 
ness results in giving an unfair proportion of such procurements to 
small business. 

You are therefore advised that we do not feel we can legally ques- 
tion the propriety of the set-asides to which you have objected. 


[B-147870] 


Highways—Construction—Federal Aid Highway Program—Air- 
space Use Revenue 


Proposals to require the States participating in the Federal aid highway pro- 
gram to earmark for highway purposes income from the leasing or renting of 
airspace over highways, which airspace is held by the States under fee simple 
title, on the basis that 23 U.S.C. 111, which provides that the Secretary of 
Commerce in highway agreements “may” authorize the States to use the air- 
space, vests discretion in the Secretary to include or exclude such airspace 
clauses, is not in accord with the Congressional purpose of the provision, the. 
word “may” being used so that the clause could be included or excluded at the 
request of a State; therefore, in the absence of any Congressional direction 
concerning the disposition of income from airspace use, the proposals to re- 
quire earmarking of income as a condition precedent to including airspace 
use provisions in the agreements are not approved, however, in view of the 
substantial Federal contribution to the costs of the rights of way, the matter 
of recognition of the Federal interest in airspace should be brought to the 
attention of Congress. 
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To the Secretary of Commerce, April 6, 1962: 


In letter dated January 2, 1962, the Assistant Secretary of Com- 
merce for Administration states that the Bureau of Public Roads is 
in the process of preparing policy and procedure instructions to imple- 
ment the provisions of section 111 of Title 23, United States Code, 
relating to use of the airspace above and below the established grade 
line of interstate highway pavements. Section 111, derived from sec- 
tion 112 of the Federal-Aid Highway Act of 1956, 70 Stat. 374, 383, 
and amended by section 104 of the Federal-Aid Highway Act of 1961, 
75 Stat. 122, provides as follows: 


All agreements between the Secretary and the State highway department for 
the construction of projects on the Interstate System shall contain a clause 
providing that the State will not add any points of access to, or exit from, the 
project in addition to those approved by the Secretary in the plans for such 
project, without the prior approval of the Secretary. Such agreements shall also 
contain a clause providing that the State will not permit automotive service 
stations or other commercial establishments for serving motor vehicle users 
to be constructed or located on the rights-of-way of the Interstate System. 
Such agreements may, however, authorize a State or political subdivision 
thereof to use or permit the use of the airspace above and below the 
established grade line of the highway pavement for such purposes as will not 
impair the full use and safety of the highway, as will not require or permit 
vehicular access to such space directly from such established grade line of the 
highway, or otherwise interfere in any way with the free flow of traffic on the 
Interstate System, [Italics supplied.] 


The Assistant Secretary advises that prior to the enactment of sec- 
tion 104 of the 1961 act, the last sentence of section 111, Title 23, au- 
thorized the States or political subdivisions thereof to use the airspace 
above and below highway grade line only for the parking of motor 
vehicles. He states that the purpose underlying the amendment ef- 
fected by section 104, which changed the last sentence of section 111 
to read as quoted above, was to permit other uses by public or private 
interests. In this connection he refers to Senate Report No. 293, 
87th Congress, 1st Session, page 14, House Report No. 326, 87th Con- 
gress, Ist Session, page 11, and the colloquy which occurred on the 
floor of the Senate, 107 Cong. Rec. 10559 (1961). 

With respect to such use of the airspace in question from which no 
revenues will accrue, the Assistant Secretary states that it is clear 
from the legislative history referred to that the Secretary of Com- 
merce is authorized to permit same provided there is not involved any 
interference with the free flow of Interstate System traffic. However, 
he advises that it is contemplated that instances will arise where a 
State desires to permit use of the airspace under circumstances which 
would result in income to the State. He states that such use, State 
law permitting, could take the form of a lease of airspace rights to 
private interests for various building purposes. Your Department 
finds nothing in the statute or its legislative history that would 
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preclude private use in this manner. In this connection the Assistant 
Secretary points out that under the Federal-aid highway program, 
the States in many instances acquire fee simple title to land acquired 
for highway purposes and that the title thus acquired covers not only 
surface property but the air above and the ground below the surface 
as well. He states that while Federal financing of the highway pro- 
gram is predicated upon reimbursement to the States of a portion of 
the costs incurred by them in constructing highways on the various 
Federal-aid systems, Federal aid does not contemplate any property 
interest being turned over to the Federal Government in considera- 
tion of its contribution. Reference is made to 23 U.S.C. 121; id. 
107(c), and the definition of the term “construction” contained in 23 


U.S.C. 101. 

Although private use of the airspace as indicated is clearly author- 
ized under the statute, your Department feels that in disposing of the 
income realized thereby some recognition should be given to the fact 
that the Federal Government has contributed in most instances 90 
percent of the costs of the rights-of-way involved. As the statute and 
legislative history are silent concerning the matter of disposition of 
monies which may accrue as a result of the permit to use Interstate 
right-of-way airspace, the Assistant Secretary requests our concur- 
rence with two alternative concepts your Department is considering 
for possible inclusion in Interstate project agreements to give recogni- 
tion to the Federal interest in such airspace by virtue of its having 
been financed substantially by the United States for highway purposes 
but which later produces income upon dedication to a nonhighway 


use, These concepts are: 


1. That a pro rata share (equivalent to the percentage of Federal contribution 
toward the pertinent right of way acquisition costs) of the net receipts to the 
State or political subdivision from such authorized use of airspace shall be 
used by the State or political subdivision exclusively for the construction of 
highway projects upon the Interstate System, which projects shall be financed 
from such receipts without the use of Federal matching funds. 

2. That a pro rata share (equivalent to the percentage of Federal contri- 
bution toward the pertinent right of way acquisition costs) of the net receipts to 
the State or political subdivision from such authorized use of airspace shall be 
used by the State or political subdivision exclusively, without Federal matching 
funds, for the construction of any public highway projects, irrespective of 
whether they are on any Federal-aid system. 


We are advised that under both proposals the States would be re- 
quired to earmark such income and administer it under procedures 
which would make possible by means of audit a determination of com- 
pliance. Your Department believes that these proposals give due 
recognition to State ownership of the airspace involved in that the 
proceeds derived therefrom will be used for State road purposes; 
while, at the same time, they recognize the partnership arrangement 
between the States and the Federal Government under which the in- 











656 DECISIONS OF THE COMPTROLLER GENERAL {41 


come-producing airspace -was acquired in the first instance. The 
Assistant Secretary states that since the act stipulates that the Secre- 
tary may authorize a State or political subdivision-to use or permit the 
use of airspace but does not require him to do so, your Department 
believes that the area of discretion left to him is sufficiently broad 
to embrace the proposals set forth herein. The Assistant Secretary 
thinks it not only lawful but desirable that the Secretary take steps to 
mitigate, by relieving to some extent future Federal highway contri- 
butions, what would otherwise amount to a virtual windfall to the 
States realized by them upon an investment financed almost wholly 
by the Federal Government. He states that under the second pro- 
posal, the Federal highway program could be expected to derive con- 
siderable benefit to the extent that a substantial portion of all public 
highways are on one of the Federal-aid systems. In any event, he 
advises that this proposal would assure that the income involved would 
be used for highway purposes rather than diverted to other State uses. 

Our opinion is requested as to the legality of the above proposals. 

Presumably your Department feels that because of the use of the 
word “may” in the last sentence of 23 U.S.C. 111, the Secretary of 
Commerce has discretion thereunder to include or exclude a provision 
in the project agreement with the State authorizing the use of air- 


space. However, in determining the mandatory or directory char- 


acter of a statutory provision, the problem, as with other questions of 
statutory construction, is primarily one of ascertaining the intent 
of the Congress. See 3 Sutherland, Statutory Construction (3d Ed.) 
§ 5803. While ordinarily the word “may” as used in a statute is per- 
missive, if provision or context otherwise indicates it, the mandatory 
meaning is required. Hollman v. Warren, 196 P. 2d 562. Cf. City of 
Bayonne v. North Jersey Dist. Water Sup. Com’m., 105 A. 2d 19; 
Chesapeake & O. Ry Co. v. Pulliam, 41 S. E. 2d 54; Blackford v. 
Judith Basin County, 98 P. 2d 872; Harless v. Carter, 267 P. 2d 4; 
Smith v. City Commission of City of Grand Rapids, 274 N.W. 776. 
As indicated above, prior to its amendment by enactment of sec- 
tion 104 of the Federal-Aid Highway Act of 1961, 75 Stat. 122, 23 
U.S.C. 111 provided that the project agreements referred to therein 
“may” authorize a State or political subdivision thereof to use the air- 
space above and below the highway grade line for the parking of 
motor vehicles. The legislative history of the 1956 act discloses that 
the purpose of the sentence was to authorize a State or political sub- 
division thereof to use the airspace above or below the highway pave- 
ment for parking purposes provided that such use does not interfere 
with the free flow of traffic. See page 17, Senate Report No. 1965, 
84th Congress, 2d Session, accompanying H. R. 10660, which be- 
came the Federal-Aid Highway Act of 1956. Thus the evident 
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intent of the sentence was to grant to a State or political subdivision 
thereof the right to use the airspace for such purposes and left no dis- 
cretion in the Secretary to deny such right, subject to the stated lim- 
itation. The apparent sole purpose of section 104 in changing such 
sentence was to enlarge the rights of a State or political subdivision 
thereof by authorizing other uses by public or private interests. 
Hence, it is our view that the word “may” was used in the sentence in 
question, not to vest discretion in the Secretary of Commerce to 
determine whether to include or exclude, as he saw fit, a clause in the 
project agreement authorizing a State to use the airspace, but for the 
purpose of providing for the inclusion of such a clause at the request 
of the State. In other words “may” was used rather than “shall” so 
that the inclusion of such a clause in the agreement would not be neces- 
sary if the State did not desire it. 

Further, the legislative history of the 1961 law which amended 
23 U.S.C. 111 to provide that the project agreement may authorize 
a State to use or permit others to use the airspace, indicates that leas- 
ing or renting of such space to private interests was contemplated. 
See pages 20 and 21, Hearings before the Subcommittee on Roads of 
the House Committee on Public Works, on the bill which, in effect, 
became Title I of H.R. 6713, subsequently enacted as the Federal-Aid 
Highway Act of 1961. “Lease” and “rent” imply generally a pay- 
ment of a monetary consideration for the use of property. However, 
we found nothing in the act in question or in its legislative history 
to indicate the intent of Congress concerning the disposition of monies 
which might accrue to a State as a result of renting or leasing the 
use of the right-of-way airspace. Absent any specific direction by 
the Congress concerning disposition of receipts from the use of air- 
space to which a State held fee simple title, it would appear that the 
Congress did not consider the question of Federal participation 
therein. 

In view of the foregoing, we have considerable doubt that you have 
authority under 23 U.S.C, 111, to require the State to agree to the in- 
clusion ‘in the project agreement of either of the two concepts pro- 
posed in the Assistant Secretary’s letter as a condition precedent to 
including in the agreement authority for the State to use or permit 
the use of Interstate Highway airspace. 

However, we agree with the views of your Department that some 
recognition should be given to the fact that the Federal Government 
has contributed in most instances 90 percent of the costs of the rights- 
of-way involved, although we do not feel that either of the two con- 
cepts proposed in the Assistant Secretary’s letter give appropriate 
recognition to the Federal interest in such airspace. Therefore, we 
suggest that you may wish to bring the matter to the attention of the 
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Congress. We further suggest that you may wish to recommend to 
the Congress an amendment to the law which, if enacted would result 
in a credit to the United States from any profits derived by a State 
from use of the airspace. We understand that the Bureau of the 
Budget informally suggested that the 1961 amendment be worded to 
include such a provision, but that your Department felt that such lan- 
guage was unnecessary and therefore the suggestion was not adopted. 


[B-148438] 


Pay—Retired—Disability—Service Qualification 


A Marine Corps officer who, while serving on active duty as a captain, was 
selected by a promotion board convened under authority of the act of July 24, 
1941, 34 U.S.C. 350-350h, for temporary promotion to major from a list of 
“most senior officers” compiled pursuant to a Navy directive and who was re- 
tired for disability as a result of a physical examination for promotion is re- 
garded as having met the eligibility provision for temporary promotion in sec- 
tion 402(d) of the Career Compensation Act of 1949, now 10 U.S.C. 1372(3) 
and (4), which requires the promotion to be based “upon cumulative years of 
service or years of service in rank, grade or rating” under the rule in Ferguson 
v. United States, Ct. Cl. No. 367-58, decided December 6, 1961, based on a similar 
interpretation of the term “most senior officers”, and, therefore, the member 
is entitled to an adjustment of disability retired pay based on the grade of major 
from the date of placement on the temporary disability retired list. 


To Major John A. Rapp, United States Marine Corps, April 6, 1962: 

Reference is made to your letter of March 12, 1962, with enclosures, 
relating to the retired pay status of Major Mark W. Syrkin, 022574, 
U.S. Marine Corps Reserve, retired (presently in receipt of retired 
pay based on the grade of captain), requesting an advance decision 
whether you are authorized to pay him increased retired pay based 
on the grade of major under the rule of the Ferguson case, Ct. Cl. No. 
367-58, decided December 6, 1961. Your submission was assigned 
No. DO-NC-637 by the Department of Defense Military Pay and 
Allowance Committee. 

The enclosures received with your letter establish that while serving 
on active duty as a captain Mark W. Syrkin was selected by a promo- 
tion board which convened in the month of May 1952 for temporary 
promotion to the grade of major under authority of the act of July 
24, 1941, as amended, 34 U.S.C. 350-350k (1952 Ed.). His eligibility 
for such temporary promotion was dependent upon meeting the physi- 
cal, mental, moral and professional qualifications set forth by the 
Secretary of the Navy in letter of June 28, 1952, addressed to the 
Commandant of the Marine Corps announcing the temporary ap- 
pointment to the grade of major of certain captains of the Marine 
Corps and Marine Corps Reserve (including Mark W. Syrkin) under 
authority of the 1941 law. The record shows that he was examined 
on July 15, 1952, and found not physically qualified for promotion due 
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to either “cholecystitis chronic or peptic ulcer.” In August 1952 the 
diagnosis was changed from “DU (Cholecystitis (Chronic) #7955 to 
ULCER, DUODENUM, N.E.C. (without obstruction) #5410 by 
reason of ESTABLISHED. DNEPTE. NOT MISCONDUCT. In 
line of duty.” It is stated that he was placed on the temporary dis- 
ability retired list effective March 1, 1953 (as.captain, U.S. Marine 
Corps Reserve), in accordance with the provisions of 37 U.S.C. 272 
(1952 Ed.), with a disability rating of 30 percent based on “ulcer, 
duodenum nec without obstruction” Veterans Administration Code 
7305, 20 percent and “allergy nec asthma and vasomotor rhinitis 
allergen undetermined” Veterans Administration Code 6602, 10 per- 
cent. It, therefore, appears that the disability which disqualified 
Mark W. Syrkin from temporary promotion under the 1941 law is 
the primary disability for which he was found to be unfit to perform 
the duties of his office resulting first, in his placement on the tem- 
porary disability retired list, and then by letter of February 28, 1958, 
from the Commandant of the Marine Corps to regard himself “as 
transferred to the retired list by reason of a permanent physical dis- 
ability effective 1 March 1958.” His advancement in February 1955 
on the retired list to the grade of major based on a special commenda- 
tion for performance of duty in actual combat as provided in 34 
U.S.C. 410n (1952 Ed.), did not affect the computation of his retired 
pay which is based on the grade of captain. 

The question presented as to whether the rule of the Ferguson de- 
cision of December 6, 1961, is applicable in Major Syrkin’s case arises 
by virtue of the fifth proviso contained in section 402(d), Career 
Compensation Act of 1949, 63 Stat. 818, 37 U.S.C. 272(d) (1952 Ed.)— 
now codified in clauses (3) and (4), 10 U.S.C. 1372—which provided: 

That if the physical disability entitling such member to disability retirement 
pay is found to exist as a result of a physical examination given in connection 
with effecting a permanent promotion or a temporary promotion where eligibility 
for such temporary promotion was required to have been based upon cumulative 
years of service or years of service in rank, grade, or rating, the disability retire- 
ment pay of such member shall be based upon the basic pay of the rank, grade, 
or rating to which such member would have been promoted but for such dis- 
ability, if such rank, grade, or rating is higher than any other rank, grade, or 
rating upon which such pay is herein authorized to be computed and which 
such member would have been entitled to receive if serving on active duty in 
such rank, grade, or rating. 

The requirement that the physical disability entitling the member 
concerned to disability retirement pay must have been found to exist 
as a result of a physical examination given in connection with effect- 
ing a permanent or temporary promotion may be regarded as having 
been met in Major Syrkin’s case. The other basic requirement of the 
statute is met where eligibility for such a temporary promotion was 
required to have been based upon cumulative years of service,or years 
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of service in rank, grade, or rating. This latter requirement presents 
the sole issue in Major Syrkin’s case and the holding of the court in 
the Ferguson decision construing the language of the fifth proviso in 
87 U.S.C. 272(d), together with the provisions of the act of July 24, 
1941, involving this point becomes an essential element in determining 
Major Syrkin’s retired pay status. 

In the Ferguson case, the Commandant of the Marine Corps was 
directed by the Secretary of the Navy to furnish a selection (promo- 
tion) board,*convened under authority of the 1941 law, with the 
names and records of the 268 most senior officers whose names were 
not on a promotion list and who were then serving on active duty 
in the grade of major, for consideration by the board for temporary 
promotion to the grade of lieutenant colonel. The Secretary of the 
Navy further directed that from such officers the board recommend 
for temporary promotion the 121 most senior officers, without respect 
to categories, whom the board considered to be fully qualified to per- 
form all the duties appropriate to the grade of lieutenant colonel. 
The court, stating the question as “whether the term ‘most senior 
officers’ can be classed as coming within the expression ‘cumulative 
years of service or years of service in rank, grade, or rating’,” held in 
the affirmative and hence concluded that the plaintiff, Ferguson, had 
met the terms of the statute and directive. 

In the instant case of Major Syrkin nearly identical language ap- 
pears in the directive of May 5, 1952, from the Secretary of the Navy 
requiring the Commandant of the Marine Corps to furnish a promo- 
tion board convened under authority of the 1941 law with the names 
and records of the 1900 most senior officers whose names were not on 
a promotion list and who were then serving on active duty in the 
grade of captain, for consideration by the board for temporary promo- 
tion to the grade of major. The Secretary further directed that from 
among such officers the board recommend for temporary promotion 
not to exceed 1563 officers who, in the opinion of at least two-thirds of 
the members of the board, were fully qualified for such temporary 
promotion. Under the rule of the Ferguson decision the interpreta- 
tion placed by the court on the term “most senior officers” with respect 
to the fifth proviso in 37 U.S.C. 272(d) has equal application in Major 
Syrkin’s case thereby meeting “the terms of the statute and directive 
as thus read together.” Compare 40 Comp. Gen. 256, wherein it was 
stated that all cases arising under the provisions of 37 U.S.C. 272(d) 
(1952 Ed.), must be considered on their own merits for determination 
whether in the particular facts and circumstances the physical exami- 
nation actually received by the individual concerned constituted a 
physical examination for promotion within the purview of the statute 
(also, see Brandt v. United States, Ct. Cl. 235-60, decided October 4, 
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1961) ; whether the disability for which retired was first determined to 
be disqualifying during such promotion examination, and that in the 
case of temporary appointments or promotions effected under author- 
ity of the 1941 law, there must be a showing, in view of the holding in 
Williams v. United States, 145 Ct. Cl. 513 (1959), “that eligibility 
for such temporary promotion was required, administratively or 
otherwise, to have been based on years of service in rank, grade, or 
rating.” 

In the circumstances here presented you are authorized to adjust 
Major Syrkin’s retired pay account to the grade of major effective 
from the date of his placement on the temporary disability retired 
list. 


[B-148269] 


Transportation—Dependents—Military Personnel—Discharge and 
Reenlistment 


Travel of the dependents of a member of the uniformed services incident to 
the member’s discharge from an overseas tour of duty at McGuire Air Force 
Base, New Jersey to Louisville, Kentucky, where the member reenlisted, then 
to Wichita, Kansas, the home of record, where the dependents went to wait 
until the member was subsequently assigned to duty at Fort Knox, and return 
from Kansas to Radcliff, Kentucky, may not be regarded as travel to establish 
a residence on discharge but must be regarded as travel incident to discharge 
and reenlistment, which transportation expense under section 308(c) of the 
Career Compensation Act of 1949, 37 U.S.C. 253(¢c), is limited to not to exceed 
the cost of transportation from the established residence at time of reenlistment 
to the new duty station to which the member is assigned after reenlistment ; 
therefore, the member may be reimbursed only for the cost of travel of his 
dependents from McGuire Air Force Base to Radcliff, Kentucky, not to exceed 
the cost from McGuire Air Force Base to Fort Knox. 


To Colonel C. G. Gealta, Department of the Army, April 9, 1962: 

There has been received by fourth endorsement dated February 26, 
1962, your letter of November 16, 1961, with enclosures, requesting 
decision whether payment may be made on the two vouchers trans- 
mitted therewith in favor of Albert E. Lacy, E-4 (7 years), 
RA 25 695 150, for reimbursement for travel of his dependents from 
McGuire Air Force Base, New Jersey, to Wichita, Kansas, and from 
Wichita, Kansas, to Radcliff, Kentucky, during the periods July 15 
to July 28, 1961, and September 17 to September 18, 1961, respec- 
tively. The request was assigned Control No. 62-4 by the Per Diem, 
Travel and Transportation Allowance Committee. 

By Special Orders No. 119, dated June 13, 1961, the member was 
released from his assignment overseas and assigned to Fort Hamil- 
ton, New York, for release from military service under the provisions 
of Army Regulations 635-200. He and his dependents traveled by 
Military Air Transport Service to McGuire Air Force Base. By 
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Special Orders No. 198, dated July 17, 1961, he was discharged effec- 
tive July 19, 1961, at Fort Dix, New Jersey, and directed to proceed 
to Wichita, Kansas, his home of record. The member and his de- 
pendents traveled by automobile to Louisville, Kentucky, where they 
arrived July 24,1961. On July 25, 1961, he reenlisted in the Regular 
Army at Louisville and by Special Orders No. 147, issued on the 
same date, he was assigned to the U.S, Army Receiving Station, Fort 
Knox, Kentucky, for further processing and assignment. By Spe- 
cial Orders No, 184, dated August 1, 1961, the member was perma- 
nently assigned at Fort Knox, effective August 2, 1961. He states 
that his dependents traveled to Wichita on July 28 at his own ex- 
pense to wait until he could obtain a reenlistment leave so that he 
could assist in shipping his household goods. He brought his family 
and household goods to Radcliff, Kentucky, on September 18, 1961. 

Section 303(c) of the Career Compensation Act of 1949, as amended, 
87 U.S.C. 253(c), provides that under such conditions and limitations 
as may be prescribed by the Secretaries concerned members of the uni- 
formed services when ordered to make a change of permanent station 
shall be entitled to transportation for dependents. Paragraph 3003-1 
of the Joint Travel Regulations promulgated pursuant thereto pro- 
vides that a permanent change of station includes the change from 
home or from the place from which ordered to active duty to first 
station upon enlistment, and from last duty station to home or to 
the place from which ordered to active duty upon discharge. Under 
that authority transportation of dependents from home to first duty 
station and from last duty station to home is authorized on the 
same basis as in the case of a change of permanent duty station, and, 
therefore, such transportation is subject to the same limitations. 
Thus, the transportation of dependents to which «a member is en- 
titled incident to reenlistment is limited not to exceed the cost of 
such transportation from the established residence of his dependents 
at time of reenlistment, provided they have an established residence, 
whether located at a military installation or elsewhere, to the duty 
station to which the member is assigned upon reenlistment. 33 
Comp. Gen. 131: B-119374, August 5, 1954. 

The dependents in this case did not establish a residence in the 
United States incident to the member’s discharge and prior to the 
time he was permanently assigned to Fort Knox after his reenlistment 
in Louisville. Their travel to Wichita following his reenlistment was 
not to establish a residence there but to wait until he was permanently 
assigned and could help them move the household goods to his new 
station. Hence, the reimbursement to which the member is entitled 
for their travel incident to his discharge and reenlistment is limited 
to the travel from McGuire Air Force Base, New Jersey, where they 
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arrived from their overseas residence by Military Air Transport 
Service, to Radcliff, Kentucky, not to exceed reimbursement for the 
cost of travel from McGuire Air Force Base to Fort Knox, the mem- 
ber’s new permanent station. The vouchers and supporting papers are 
returned herewith, payment being authorized to the extent indicated 
above. 


[B-148145] 


Rations Commutation Payments—Saved on Temporary Promo- 
tion—Authorization Effect 


An enlisted member of the uniformed services who, when transferred to another 
activity where a Government mess was available, was receiving saved pay, includ- 
ing a commuted ration allowance, as a result of a temporary promotion to an 
officer status, and who was not issued a written authorization to mess separately 
at the new station may not have the absence of a written authorization considered 
to defeat his right to the saved ration allowance since it may be assumed that 
such an authorization would have been issued if he had transferred in his enlisted 
status, and the issuance of an authorization to a temporary officer who receives 
a subsistence allowance at all times and is required to make arrangements for 
his own meals would not be proper. 


Subsistence Allowance—Military Personnel—Saved Pay Upon 
Promotion 


The subsistence allowance that an enlisted member of the uniformed services is 
receiving as an item of saved pay upon a promotion as temporary officer is an 
alternative to subsistence in kind so that when the member is transferred to an 
activity where Government messing facilities are available thereby losing his 
right to the subsistence allowance, the value of the commuted rations may be 
used in determining the amount of total compensation under the savings provi- 
sions applicable to temporary appointments. 


Quarters Allowance—Saved on Temporary Promotion 


A commissioned warrant officer who at the time of temporary promotion to lieu- 
tenant is assigned public quarters so that the credit of saved pay and allowances 
in his permanent grade by reason of the deduction of the quarters allowance 
is less than the actual pay and allowances as a lieutenant is not required to have 
the savings provisions applicable to temporary promotions invoked to deprive 
the member of the pay and allowances provided for the higher grade and, there- 
fore, the member who is furnished Government quarters may elect to receive the 
pay and allowances of the higher grade even though the pay and allowances of 
the permanent grade, without the quarters allowance not actually payable, exceed 
those of the temporary grade. 


To the Secretary of the Navy, April 12, 1962: 


Reference is made to your letter of February 6, 1962, requesting deci- 
sion on several questions regarding the computation of pay of a mem- 
ber temporarily appointed under sections 5586, 5596, 5597 or 5598 of 
Title 10, U.S. Code, or temporarily promoted under sections 5784 
or 5787 of that title. The submission has been assigned No. SS-N-626 
by the Department of Defense Military Pay and Allowance Committee. 

You say that a member temporarily appointed or temporarily pro- 
moted under the cited sections of Title 10, U.S. Code, may not suffer 
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any reduction in pay or allowances to which he was entitled at the 
time of his appointment or promotion. You say further that the in- 
structions for computing the saved pay of such member are contained 
in paragraph 044022-2a, Navy Comptroller Manual, which provides 
that only those items to which the member is entitled at the time his 
initial temporary appointment (or temporary promotion as the case 
may be) becomes effective for pay purposes will be included, and that 
the pay and allowances of his former status are not saved from reduc- 
tion when changes in conditions occur which would have affected his 


entitlement to such pay and allowances if he were serving in his former 
status. 


The first question presented is as follows: 


First, an enlisted member is serving at an activity where a government mess 
is available but he is in receipt of commuted rations at the time he is temporarily 
appointed under the above provisions of law and, accordingly, credit of com- 
muted rations is included in the saved pay and allowances to which he is entitled. 
Subsequent to his promotion he is detached and transferred to another activity 
where a government mess is available. If such member were transferred as an 
enlisted member, his entitlement to commuted rations would terminate upon 
transfer and he would not again be entitled to commuted rations until application 
was made and approved at his new duty station. Would this change of condi- 
tions, which would have affected his entitlement to pay and allowances in his 
former status, reduce the saved pay and allowances to which he is entitled as an 
officer by eliminating the credit for commuted rations? 


The second question reads as follows: 


Second, does a member, in receipt of a basic allowance for subsistence as an 
item of saved pay and allowances, who is transferred to an activity where a 
government mess is available, thereby losing his entitlement to a basic allow- 
ance for subsistence, lose all rights to include an allowance for subsistence as an 
item of saved pay and allowances or does he, upon loss of the subsistence allow- 
ance, become entitled to include the value of commuted rations as an item of 
saved pay and allowances? 


The third question is set forth and discussed as follows: 


Another question of a slightly different nature is also submitted for your con- 
sideration: A commissioned warrant officer (W-4) with over 20 years’ service 
for pay purposes is temporarily promoted to Lieutenant (O-38E) under the above 
provisions of law. As a CWO W-4 he is entitled to basic pay at $528.00, sub- 
sistence at $47.88 and basic allowance of quarters (W) at $119.70, a total of 
$695.58. As a Lieutenant (O-3E) he is entitled to basic pay at $535.00, sub- 
sistence at $47.88 and basic allowance for quarters (W) at $102.60, a total of 
$685.48. On the basis of the foregoing the member is entitled to the saved pay 
and allowances of a CWO W-4. Your decision B-46317 of April 10, 1945 (24 


Comp Gen 739), states that the right to rental allowance which would be payable 
to an officer had he not been furnished Government quarters at the time of his 
temporary appointment is saved to him. However, in the case described herein, 
if the officer is assigned public quarters at the time of his temporary promotion, 
his credit of saved pay and allowances as a CWO W-4 would be $575.88 ($528.00 
basic pay and $47.88 subsistence), which would be $7.00 less per month than the 
actual credit of pay and allowances as a Lieutenant (O-3E), which would be 
$582.88 ($535.00 basic pay and $47.88 subsistence). This situation would exist 
until such time as public quarters were no longer available. In view of such a 
possibility, information is requested as to whether a member may elect to re- 


ceive the pay of the rank to which appointed or promoted even though the value 
of the saved pay, as distinguished from the amount payable, may be greater. 
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Section 5586 of Title 10, U.S. Code, relates to original appointments 
in the Regular Navy and Regular Marine Corps from warrant officers 
and enlisted members. It contains the following pertinent provision : 


(f) An officer appointed under this section may not suffer any reduction in the 
pay and allowances to which he was entitled at the time of his appointment be- 
cause of his former status. 


Section 5596(f) of Title 10, U.S. Code, applicable to temporary ap- 
pointments in the Navy,and Marine Corps, provides as follows: 


(f) Temporary appointments under this section do not change the permanent, 
probationary, or acting status of members so appointed, prejudice them in re- 
gard to promotion or appointment, or abridge their rights or benefits. A person 
receiving a temporary appointment under this section may not suffer any reduc- 
tion in the pay and allowances to which he was entitled because of his permanent 
status at the time of his temporary appointment, or any reduction in the pay and 
allowances to which he was entitled under a prior temporary appointment in a 
lower grade. 


An identical provision is contained in section 5597(h) of Title 10, U.S. 
Code, which relates to temporary appointments in the Navy and 
Marine Corps in time of war or national emergency. 

Section 5598(e) of Title 10, U.S. Code, governing the saved pay 
rights of certain persons receiving temporary appointments in the 
Naval Reserve and Marine Corps Reserve in time of war or national 
emergency, provides as follows: 

(e) The appointment of a permanent warrant officer to a higher grade under 
this section does not vacate his permanent grade or prejudice any right, privi- 
lege, benefit or promotion status to which he was entitled because of his perma- 
nent grade. 

Section 5784(e) of Title 10, U.S. Code, which relates to temporary 
promotion of ensigns in the Navy and second lieutenants in the 
Marine Corps, provides as follows: 

(e) Temporary appointments under this section do not change the permanent, 
probationary, or acting status of members so appointed, prejudice them in regard 
to other promotion or appointment, or abridge their rights or benefits. A mem- 
ber who receives a temporary appointment under this section may not suffer any 
reduction in the pay and allowances to which he was entitled because of his 
permanent status at the time of his temporary appointment, or any reduction in 


the pay and allowances to which he was entitled under a prior temporary ap- 
pointment in a lower grade. 


Section 5787 of Title 10, U.S. Code, relates to temporary promotions 
in the Navy and Marine Corps in time of war or national emergency 
and subsection (h) of that section reads as follows: 


Temporary appointments under this section do not change the permanent, 
probationary, or acting status of members so appointed, prejudice them in regard 
to other promotion or appointment, or abridge their rights or benefits. A mem- 
ber who receives a temporary appointment under this section may not suffer any 
reduction in the pay and allowances to which he was entitled at the time of 
his appointment. 


The savings provisions of the various sections of Title 10 of the U.S. 
Code here involved were derived from section 7(a) of the act of July 
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24, 1941, as amended, 34 U.S.C. 350f(a) ; section 7 of the act of June 
27, 1942, 84 U.S.C. 338f; section 802(c) of the Officer Personnel Act 
of 1947, 34 U.S.C. 3c(e) ; and section 3(b) of the Warrant Officer Act 
of 1954, 34 U.S.C. 135a(b). In construing such statutory provisions 
we have held that they saved a person temporarily appointed or pro- 
moted to a higher grade from any reduction in the items of pay and 
allowances to which he actually was entitled at the time of his tem- 
porary appointment or promotion to the extent he would have received 
such pay and allowances in his permanent grade under the conditions 
of his actual subsequent service. We have held further, however, 
that while pay and allowances were so saved from reduction due to the 
temporary appointment or promotion, they were not saved from reduc- 
tion due to other changes in conditions affecting such pay and al- 
lowances, that is, the statutes did not operate to save or continue items 
of pay and allowances (such as increased pay for flying duty, sea 
duty, foreign duty, etc., and rental and subsistence allowances) to 
which the person would not have been entitled, either in his permanent 
status or in his temporary status, under the conditions of his actual 
subsequent service. The further conclusion has been reached that a 
person who received the pay and allowances of his higher temporary 
grade because they were equal to or greater than those of his permanent 
grade might not subsequently be paid the pay and allowances of his 
permanent grade which, because of changed conditions of service, 
increased and became greater than those of his temporary grade. 23 
Comp. Gen. 21; id. 147 ; 24 zd. 761; and 31 id. 180. 

Section 301 of the Career Compensation Act of 1949, 63 Stat. 812, 
37 U.S.C. 251, provides, generally, that each enlisted member of the 
uniformed services who is entitled to receive basic pay shall be entitled 
to receive a basic allowance for subsistance, the amount thereof de- 
pending upon the conditions under which the duty of the member is 
being performed. That section further provides that enlisted per- 
sons shall be entitled to receive the basic allowance for subsistence 
while on an authorized leave of absence or while sick in hospital, but 
that any such allowance shall not accrue when such persons are, in 
fact, being subsisted at Government expense. It is our view that 
the subsistence in kind and the money allowance are alternatives of 
the same basic allowance, an enlisted member being entitled to one as 
a substitute for the other at all times; and that an enlisted member 
who is otherwise entitled to saved pay and allowances is entitled to 
continue to receive either subsistence in kind or a money allowance in 
lieu thereof as an item of his saved pay and allowances so long as he 
qualified for one or the other. Compare 29 Comp. Gen. 347 and 464. 

Absence of a written authorization to mess separately at the new 
station would not furnish a basis to question the crediting of 
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commuted ration allowance to the temporary officer mentioned in the 
first question, as a part of his saved pay and allowances. While such 
authorization normally is issued as a matter of course to an enlisted 
man who requests such action upon arrival at his new station from a 
station at which he was permitted to mess separately—for the purpose 
here involved it may be assumed that such authorization would have 
been issued to the member had he been transferred as an enlisted man— 
it would have been inappropriate to issue such authorization to the 
member in his temporary officer status, since officers are paid a subsist- 
ence allowance at all times and make their own arrangments for secur- 
ing their meals. Accordingly, the first question is answered in the 
negative. 

Since the actual conditions of service must be considered in deter- 
mining the amount of total compensation under the savings provi- 
sions, where the member is transferred to an activity where Govern- 
ment mess is available, he loses the right to receive a subsistence al- 
lowance applicable only when rations in kind are not available. Since 
we think that subsistence in kind and the money allowances are alter- 
natives of the same basic allowance and that the conditions under 
which duty is performed must be considered, where Government mess- 
ing facilities are available the value of commuted rations may be used 
in determining the amount of total compensation under the savings 
provisions. Compare 29 Comp. Gen. 347. The second question is 
answered accordingly. 

In our decision of April 10, 1945, B~46317, 24 Comp. Gen. 739, in 
construing the provisions of the act of September 22, 1941, 55 Stat. 
728, as amended, a comparable statute authorizing temporary promo- 
tions of officers in the Army of the United States, we held (quoting 
from the syllabus) that: 

Under the provisions of the act of September 22, 1941, as amended, saving to 
warrant officers appointed as temporary commissioned officers in the Army of 
the United States under the authority thereof the pay and allowances to which 
entitled “at the time of such temporary appointment,” the right to rental 
allowance applicable to officers of the second pay period which would have 
been payable to a chief warrant officer had he not been furnished Government 
quarters at the time of his temporary appointment as second lieutenant is 


saved to him when serving in his temporary rank under conditions entitling 
him to rental allowance. 


Section 302 of the Career Compensation Act of 1949, 63 Stat. 812, 
as amended, 37 U.S.C. 252, provides, generally, that members of the 
uniformed services entitled to receive basic pay shall be entitled to 
receive a basic allowance for quarters in such amount and under 
such circumstances as there provided. It is there specified that, ex- 
cept as otherwise provided by law, no basic allowance for quarters 
shall accrue to members of the uniformed services assigned to Govern- 
ment quarters or housing facilities under the jurisdiction of the 
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uniformed services, appropriate to their rank, grade, or rating and 
adequate for themselves and dependents, if with dependents. 

Since quarters in kind and the money allowance must be regarded 
as alternatives of the same basic allowance, such allowance is one 
of the items properly for consideration in determining whether or 
not a member of the uniformed services is entitled to saved pay and 
allowances under the provisions of the cited sections of Title 10 of 
the U.S. Code. However, the savings provisions do not deprive 
members temporarily appointed or temporarily promoted of the pay 
and allowances provided by law for the higher grade to which ap- 
pointed or promoted. Hence, such members who are furnished 
Government quarters may elect to receive the pay and allowances 
of the higher grade even though the pay and allowances of the 
permanent grade—omitting the quarters allowance not actually 
payable under the circumstances here involved—exceed those of the 
temporary grade. 

The third question is answered accordingly. 


[B-148226] 


Taxes—State—Government Immunity—Governmental Function, 


Ete. 


The General Services Administration in disposing of Federal surplus property 
in Texas, which has a Limited Sales, Excise and Use Tax Act that requires 
sellers to collect a tax on property sales, maintain collection records, and remit 
the tax to the State, is conducting one of its official, governmental functions 
which under the constitutional immunity privilege may not be interfered with, 
controlled, or regulated by a State; therefore, the General Services Adminis- 
tration may not comply with the Texas Use Tax. 


To D. C. Lynch, General Services Administration, April 12, 1962: 

Your letter of February 19, 1962 (your reference: CAO), encloses 
a voucher payable to the Comptroller of Public Accounts of the 
State of Texas in the amount of $146.09, representing the amount of 
the Texas State sales tax remitted to the General Services Adminis- 
tration by purchasers of Federal surplus property. You request a 
decision as to whether the voucher may properly be certified for 
payment. 

In a memorandum from your Dallas Regional Office (enclosed 
with your letter) it is stated that the application of the provisions 
of the Texas Limited Sales, Excise and Use Tax Act to an agency 
of the Federal Government would require the agency to apply to the 
State Comptroller for a permit to conduct business as a seller within 
the State, to collect the tax, maintain additional accountability 
records of receipts and deposits and quarterly remit to the State 
Comptroller. It is also stated that the act provides for a one 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 669 


percent discount of the tax collected to reimburse the seller for the cost 
of collecting the tax. 

It is further stated in the memorandum that the Texas statute 
contains no provision for exempting sales by the Federal Govern- 
ment and that there appears to be conflicting authority with respect 
to such matters. The memorandum then refers to five court cases 
as well as 31 Comp. Gen. 81 and 5 U.S.C. 84b and c. Apparently 
the doubt in the matter is occasioned by the holding of the United 
States Supreme Court in Colorado National Bank of Denver v. Bed- 
ford, Treasurer of State of Colorado, 310 U.S. 41, which, the memo- 
randum indicates, conflicts with the holdings of the Court in the 
other cases cited therein, namely McCulloch v. Maryland, 4 Wheat. 
316; Ohio v. Thomas, 173 U.S. 276; Johnson v. Maryland, 254 U.S. 
51; and Mayo v. United States, 319 U.S. 441. 

In the Bank of Denver case the Court held, in effect, that a State 
law requiring a national bank (which has been held by the Supreme 
Court to be a Federal instrumentality) to collect and remit from its 
safe deposit box users a percentage tax on the users of such boxes 
does not impose an unconstitutional binder on a_ Federal 
instrumentality. 

While a “national bank” may be a Federal instrumentality for cer- 
tain purposes, it is not in the same category as an agency of the United 
States Government, such as the General Services Administration. 
“National banks” are private corporations organized under a general 
law of Congress by individual stockholders, with their own capital, 
for private gain, and managed by officers, agents and employees of 
their own selection. They constitute no part of any branch of the 
Government of the United States. See Branch v. United States, 12 
Ct. Cl. 281. In Guthrie v. Harkness, 199 U.S. 148, the Court said: 
“It is true that for some purposes a national bank is a public institu- 
tion, notwithstanding it is the subject of private ownership.” The 
General Services Administration is part of the Executive branch of 
the Government of the United States and its employees are employees 
of the United States. Thus, the instant case is clearly distinguishable 
from the Bank of Denver case. 

In connection with a State statute providing for withholding by 
employers of their employees’ State income tax it was stated in 27 
Comp. Gen. 372 that: 


In view of the well settled constitutional principle which precludes the regula- 
tion or control by a State, or political subdivision thereof, of the United States 
in the exercise of its governmental functions (see Mayo, et al. v. United States, 
319 U.S. 441; Johnson v. Maryland, 254 U.S. 51; Ohio v. Thomas, 173, U.S. 
276), and since it is obvious that the effect of the provisions of the Oregon tax 
law here involved, so far as the matter of the withholding and payment by the 
Federal Government of the tax in question is concerned, is such as to impose a 
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direct burden upon the United States, it must be concluded that the withholding 
feature of the Oregon income tax law is not for application in the case of pay- 
ments of salary or wages to Federal employees. * * * 


Also, in a decision dated August 17, 1948, 28 Comp. Gen. 101, the 
same principle was applied to an ordinance of the City of Louisville, 
Kentucky, requiring employers to collect by withholding from their 
employees’ salaries or wages an annual license fee imposed thereby 
upon every person engaged in an occupation, trade, etc., in the city. 
It was stated in the decision that it is apparent that no duty or re- 
sponsibility with respect to the license fee prescribed by the said 
ordinance can be imposed upon the United States consistently with 
the constitutional principle involved. 

In connection with a State statute providing that no person shall 
be permitted to project any motion picture without first obtaining 
a State license we stated in 31 Comp. Gen. 81 that: 

It is well established that the States have no power by taxation or otherwise 
to retard, impede, burden or in any manner control the operation of the con- 
stitutional laws enacted by the Congress to carry into effect the powers vested 
in the Federal Government. See McCulloch v. Maryland, 4 Wheat. 316; Ohio 
v. Thomas, 173 U.S. 276; Johnson v. Maryland, 254 U.S. 51; Mayo v. United 
States, 319 U.S. 441. This rule has been followed in many cases by this Office. 
See, among others, 3 Comp Gen. 663; 21 id. 769; 22 id. 537; 27 id. 232; id. 273; 
id. 372, some of which are cited in your letter. In the present case it appears 
that the Forest Service is conducting the work involved as one of its official 
activities. Also, it is for the Federal Government to determine the competency 
of its employees for the performance of the services for which they are employed. 
Johnson v. Maryland, supra; 21 Comp. Gen. 507, 510. It is apparent, therefore, 
that the requirement of the State statue for an examination and a license for a 
projectionist to perform such services have no application to the United States. 
Note that the four court cases cited in the above quotation are the other 
ones referred to in the Regional Office Memorandum. 5 U.S.C. 84b 
and o, cited in the Dallas Regional Office memorandum, specifically 
authorizes Federal agencies to withhold State income taxes from 
the salaries of Federal employees in States having income tax with- 
holding laws. 

The principle set forth in the above-cited cases is equally for appli- 
cation in the instant case. In disposing of Federal surplus property 
the General Services Administration is conducting the work involved 
as one of its official activities (i.e., a governmental function) under the 
Federal Property and Administrative Services Act of 1949, as 
amended. It is obvious that the above-mentioned requirements of 
the Texas sales tax statute, insofar as the exercise of the activities of 
the Federal Government is concerned, infringe upon the right of the 
Government to conduct such activities free from State interference, 
control, or regulation. Hence, there is no basis upon which the State 
may properly require the General Services Administration to comply 
with the Texas Limited Sales, Excise and Use Tax Act, including 
the collection provision. 
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As far as the instant voucher is concerned, it may be certified for 
payment inasmuch as it would be less burdensome for the Govern- 
ment to dispose of the funds collected in such manner—it being under- 
stood that it does not signify acquiescence by the United States to 
the provisions of the Texas State Sales statute. The Comproller of 
Public Accounts of the State of Texas should be so advised and it 
is suggested that he be furnished a copy of this decision. 


[B-148469] 


Departments and Establishments—Services Between—Exchange of 
Dissimilar Items 

A plan for interagency exchange of medical supply items, such as the exchange 
of drugs by the Public Health Service for dental chairs of the Defense Medical 
Supply Agency, without replacement of the drugs or transfer of an equivalent 
amount to the Treasury as miscellaneous receipts as required by section 601 
of the Economy Act, 31 U.S.C. 686, to preclude the augmentation of appropria- 
tions, would not only be the disposal of excess items in the stockpile without 
proper accounting for the proceeds but would be the purchase of chairs for 
drugs rather than for money; therefore, the plan which may not be approved 
should be submitted to the Congress for the purpose of obtaining specific author- 
izing legislation. 


Departments and Establishments—Services Between—Exchange of 
Dissimilar Items 


Although a plan for exchange of medical supply items between the Department 
of Health, Education, and Welfare and the Department of Defense which would 
permit the exchange of drugs for medical equipment without replacement of the 
drugs or deposit of an appropriate amount into the Treasury as miscellaneous 
receipts as required by section 601 of the Economy Act of June 30, 1932, 31 
U.S.C. 686, is not authorized, the advantages of the plan pending obtaining spe- 
cific legislative authority could be realized by reserving from the appropriation 
an amount covering each item transferred to be used for replacement purposes 
or to be transferred to miscellaneous receipts upon determination that no re- 
placement is to be made. 


To the Secretary of Health, Education, and Welfare, April 12, 1962: 

This is in response to your letter of March 20, 1962, concerning 
whether a proposed plan for exchanges of medical supplies and equip- 
ment between your Department and the Department of Defense may 
properly be instituted under the provisions of section 601 of the Econ- 
omy Act, as amended, 31 U.S.C. 686. The proposed plan and reasons 
in support of its propriety are developed in your letter essentially as 
follows: 

The Public Health Service of your Department procures medical 
supplies and equipment for the civil defense medical stockpile (50 
U.S.C. App. 2281(h)) through the Defense Medical Supply Center 
of the Defense Supply Agency, Department of Defense. The De- 
fense Center is generally responsible for controlling medical supplies 
and equipment for the military services, maintaining stocks of some 
items for issue when needed and supplying other items on a 
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procurement when needed basis. Originally the civil defense plan 
called for a stockpile of medical supplies which it was believed would be 
needed in great amounts in the event of an enemy attack on this coun- 
try ; a few years ago the basic plan was revised to preposition, in various 
places throughout the country, complete emergency hospitals which 
could be set up and run in a matter of hours. Asa result of this change, 
there developed a disproportion of items needed for outfitting addi- 
tional hospitals, some items being in short and others in long supply. 
However, the ultimate projected need of stockpiled items or of pre- 
positioned hospitals has not been met. 

In order to effect economies under these circumstances, the Public 
Health Service and the Defense Medical Supply Center would ex- 
change lists of items which each agency had, at the particular time, in 
long supply or available for rotation. The Public Health Service 
would then order from the Defense Medical Supply Center list those 
items which it needed. Defense Medical Supply Center would make 
known its needs from the Public Health Service list. A credit in 
favor of the shipping agency would be established on the books of 
both agencies in the amount of the values of the item furnished. At 
periodic intervals the credits on the books of each agency would be 
offset against each other, and payment by check would be made by 
the agency owing a balance to the other. Reimbursement received 
by the Public Health Service would be used only to replace previously 
exchanged stocks of medical supplies and equipment with new medical 
supplies and equipment, but not necessarily the exact items exchanged. 

Section 601 of the Economy Act, as amended, reads, in pertinent 
part, as follows: 

(a) Any executive department * * * or office thereof, if funds are available 
therefor and if it is determined by the head of such executive department * * * 
or office to be in the interest of the Government so to do, may place orders with 
any other such department * * * or office for materials, supplies, equipment, 
work or services of any kind that such requisitioned Federal Agency may be in 
a position to supply or equipped to render, and shall pay promptly by check to 
such Federal Agency as may be requisitioned, upon its written request, either 
in advance or upon the furnishing or performance thereof, all or part of the 
estimated or actual cost thereof as determined by such department * * * or 
office as may be requisitioned ; but proper adjustments on the basis of the actual 
cost of the materials, supplies, or equipment furnished, or work or services per- 
formed, paid for in advance, shall be made as may be agreed upon by the depart- 
ments, * * * or offices concerned * * *, 

(b) Amounts paid as provided in subsection (a) of this section shall be 
credited * * * in the case of payments other than advance payments, to the 
appropriations or funds against which charges have been made pursuant to any 
such order, except as hereinafter provided. * * * Where materials, supplies, or 
equipment are furnished from stocks on hand, the amounts received in payment 
therefor shall be credited to appropriations or funds, as may be authorized by 
other law, or, if not so authorized, so as to be available to replace the materials, 
supplies, or equipment, except that where the head of any such department * * * 


or office determines that such replacement is not necessary the amounts paid 
shall be covered into the Treasury as miscellaneous receipts. [Italics supplied.] 
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(c) Orders placed as provided in subsection (a) of this section shall be con- 
sidered as obligations upon appropriations in the same manner as orders or 
contracts placed with private contractors * * *. 

Your question arises in connection with the underscored language 
of section 601 requiring proceeds from transfers under the act to other 
Government agencies to be either used for replacing items transferred 
or covered into the Treasury as miscellaneous receipts. Does “to re- 
place the materials, supplies, and equipment” mean only to replace 
the exact items previously’purchased, that is, an item for item replace- 
ment, or may it be construed more broadly as the replacement of any 
medical materials, supplies, and equipment within the general area 
covered by the appropriation, that is, an appropriation or “program” 
replacement? You point out that if the phrase requires replacement 
of exact items, such as, for example, bandages for bandages, the 
Economy Act would provide no advantage, but that if the phrase may 
be construed so as to permit replacing medical stockpile items with 
other medical stockpile items, for example, replacing bandages which 
are in long supply, with sutures which are in short supply, the Econ- 
omy Act would provide ample authority for a mutually advantageous 
exchange. As a specific example, you state that the Public Health 
Service would like to exchange, immediately on receipt of a favorable 
opinion, Pentobarbital sodium tablets, 100 Mg., in 500s, for dental 
operating chairs of equivalent value. 

You contend that there should be wide administrative discretion 
in the rotation of medical stockpile material, supplies and equipment ; 
that since wide administrative discretion has been delegated to appro- 
priate officials in the choice of items to be stockpiled and in their 
storage, maintenance and distribution, it would seem that wide latitude 
for judgment should also be permitted in the replacement of medical 
stockpile items from funds received in payment for medical supplies 
and equipment transferred to another agency. You contend that 
these funds should be available for the purchase of supplies and equip- 
ment most. urgently needed or most reasonably needed at the time the 
reimbursement is received or at the time reimbursement may be re- 
obligated; that the value of redistribution or rotation of stocks be- 
tween the Public Health Service and Defense Medical Supply Center 
cannot be overemphasized and the value of redistribution or rotation 
is greatly diminished if item-by-item replacement is to be required, 
particularly since the area where the greatest economies could be ef- 
fected would be ignored, i.e., highly deteriorating vaccines and anti- 
biotics. You point out that rapidity of procurement is often an 
important factor in the case of medical items; that the ability to rely 
on the stocks of another agency of the Government would promote 
prompt fulfillment of stock needs; that often it takes many months 
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to obtain medical items by contract ; and that in most cases today new 
stocks are more expensive than those already in stock. 

In connection with the matter of appropriations, you state that the 
proposed exchange plan would not result in an augmentation of either 
appropriation involved, since funds received by either agency would 
go toward the procurement of medical supplies and equipment of 
equivalent cost and in neither case can goals be met within less than 
present appropriations. Moreover, you point out, the overall value 
of the stocks of both agencies would not decrease as is now the case, 
because replacement of deteriorating items with updated items would 
prevent some losses now experienced. 

All of the arguments favoring the common sense good business 
aspects of the proposed exchange plan aside, the propriety of the plan 
from a legal standpoint must rest, in your example, on whether it may 
be concluded that a purchase of dental chairs with the proceeds from 
transfer of an equivalent amount of drugs constitutes replacement of 
the drugs. If the drugs were determinéd to be excess to stockpile 
needs, proceeds from their disposal would, under the provisions of 
section 201(j) of the Federal Civil Defense Act of 1950, as amended, 
50 U.S.C. App. 2281(j), clearly be required to be covered into the 
‘Treasury as miscellaneous receipts. If the drugs (or equivalent 
drugs) are never returned to the stockpile, it follows that they were 
excess to stockpile needs when transferred, in which event proceeds 
of their disposal should properly have been returned to the Treasury. 
It would not appear reasonable to say that a need for dental chairs 
converts drugs which are no longer needed in the stockpile from excess 
to nonexcess property. You state though, in effect, that the trans- 
ferred drugs are not, in fact, excess and that eventually they will 
be repurchased for the stockpile at a time when the total items in 
stock are in better balance for short term as well as long term needs. 

Notwithstanding the statement that the proposed plan does not con- 
template transfer of excess items, operation of the plan would allow 
disposal of excess items without proper accounting for their proceeds. 
Moreover, while it may be fully intended to repurchase at a later date 
an item transferred under the plan, if that item is not repurchased or 
replaced there is no justification for failure to cover the applicable 
proceeds into the-Treasury. In the final analysis, the requirement 
under the Economy Act for either replacing items sold to other agen- 
cies or treating the proceeds as miscellaneous receipts is to preclude 
augmentation of the appropriations involved. Where appropriated 
funds are disbursed for an item of supply or equipment and the pro- 
ceeds from sale of that item are used to purchase another item which 
does not serve the same purpose as was served by the item sold, it is 
clear that unless the appropriation eventually bears the cost of a 
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replacement for the item sold, the appropriation will have been aug- 
mented in the amount of funds conserved at the expense of Govern- 
ment-owned property. The net effect of transferring drugs for dental 
chairs without replacing the drugs or covering an appropriate amount 
into the Treasury as miscellaneous receipts is the purchase of chairs for 
drugs rather than for money. We are not aware of any authority 
under which your agency may dispose of property under its control 
as consideration for other property it desires to obtain. 

Accordingly, we are of the opinion that the plan for exchange of 
medical supply items as proposed is not authorized. Recognizing the 
general merit of the proposal, however, we recommend that the matter 
be presented to the Congress for the purpose of obtaining specific 
authorizing legislation. And although we have concluded that the 
plan as proposed is not authorized, we would point out that advantages 
of the plan can possibly be realized on an interim basis—while await- 
ing Congressional action—by a procedure, which though it may be too 
burdensome in continued application, may prove feasible on a short 
term basis. The contemplated procedure requires that for each item 
of medical stock transferred, a corresponding amount of the appropria- 
tion be reserved to be used only for replacement of the item trans- 
ferred. Upon a determination that the item will not be replaced, the 
reserve for that item would be adjusted from the appropriation to 
miscellaneous receipts. 


[B-140379] 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Reserve Membership—Appointees Under Act of Sep- 
tember 22, 1941 


A retired member of the uniformed services whose retired pay was withheld 
while he held a civilian position but whose service record shows that he was 
entitled to receive disability retired pay on the basis of the grade of first lieu- 
tenant, Army of the United States, to which he had been appointed and promoted 
pursuant to the act of September 22, 1941, 55 Stat. 728, although at the time of 
placement on the disability retired list, he was serving on active duty as a war- 
rant officer and holding a Reserve commission, is regarded as having earned 
the right to retired pay on the basis of officer service entitling him to the same 
rights and benefits as a member of a reserve component and, therefore, under 
Watman v. United States, Ct. Cl. No. 189-59, decided March 1, 1961, which ex- 
tended and applied the dual compensation exemption to Army of the United 
States appointees under the 1941 act, the member is entitled to retired pay with- 
held or recovered from him under the dual compensation restriction, 5 U.S.C. 
59a. 


To Colonel Webster Mills, Department of the Army, April 13, 1962: 


On December 19, 1961, the Office of Chief of Finance, Department 
of the Army, forwarded your letter of October 10, 1961, and enclosures 
(under D.O. Number 262, allocated by the Department of Defense Mili- 
tary Pay and Allowance Committee), requesting an advance decision 
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as to the propriety of payment of a voucher stated in favor of 
First Lieutenant Mario C. Strollo, retired, 01 174 159, in the amount of 
$1,594.40. This amount represents retired pay withheld or recovered 
from him for the period from February 2, 1953, through June 30, 
1955, due to the dual compensation restriction of section 212 of the 
Economy Act of June 30, 1932, as amended, 5 U.S.C. 59a. 

In our decision dated October 9, 1959, B-140379, 39 Comp. Gen. 
280, we concluded that Lieutenant Strollo had not received the re- 
tired pay “under laws relating to the reserve components of the 
Armed Forces” within the meaning of the exemption provisions of 
the act of July 1, 1947, 61 Stat. 239, as amended, 10 U.S.C. 371b (1952 
Ed.), since his retired grade of first lieutenant appears to have been 
based on the fact that he had served satisfactorily on active duty 
in that grade in the Army of the United States without component, 
and not on the fact that he held the grade of first lieutenant, United 
States Army Reserve, at the time he was placed on the temporary 
disability retired list. 

Further consideration of the matter has been requested by Lieuten- 
ant Strollo on the basis of our decision dated May 18, 1961, B-136459, 
40 Comp. Gen. 625, relative to the court’s opinion in the case of Wat- 


man Vv. United States, Ct. Cl. No. 189-59, decided March 1, 1961, 


wherein the plaintiff obtained judgment for retired pay granted 
him for disability under the provisions of section 5 of the act of 


April 3, 1939, 53 Stat. 557, as amended, 10 U.S.C. 456 (1952 Ed.), 
following active duty as a member of the Army of the United States 


without component, but which had been withheld under the restric- | 
tions of the Economy Act. 

In our decision of May 18, 1961, we stated that we-will not ques- 
tion any otherwise proper payments of retired pay which may be made 


administratively on authority of the Watman case. In that case the 


court held that the plaintiff’s inactive status in the Officers’ Reserve 
Corps had nothing to do with the case and concluded that the act of 
September 22, 1941, 55 Stat. 728, 729, 10 U.S.C. 484 note (1946 Ed.), 
granting to officers appointed in the Army of the United States with- 


out component under the provisions of that act “the same rights, 


privileges and benefits as members of the Officers’ Reserve Corps of 
the same grade and length of active service,” exempted him from the 
provisions of section 212 of the Economy Act, as amended. It ap- 
pears that, under the rule of the Watman case, the dual compensation 
rights of persons serving on active duty as temporary officers in the 
Army of the United States without component at the time of retire- 
ment must be determined on the basis of the temporary officer status 
on which their retired pay is based and that their inactive Reserve 
status, if any, at the time is of no significance. 
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By letter dated March 16, 1962, the Office of the Chief of Finance, 
Department of the Army, advised us that Lieutenant Strollo was ap- 
pointed a second lieutenant in the Army of the United States without 
component on November 26, 1942, under authority of the act of 
September 22, 1941, and that his promotion to first lieutenant on June 
1, 1945, was accomplished under the same authority. It further 
appears that the officer was separated from his commissioned status 
on June 29, 1946; that’ he reenlisted in the Regular Army on June 
30, 1946, and was appointed a warrant officer, W-1, Army of the United 
States, on June 20, 1951. Thereafter, he was placed on the Temporary 
Disability Retired List effective January 31, 1953, with the retired pay 
of a first lieutenant as provided by section 402 of the Career Compen- 
sation Act of 1949, 63 Stat. 816, 37 U.S.C. 272 (1952 Ed.). He was 
placed on the Permanent Disability Retired List effective September 
1, 1954, with the grade and retired pay of a first lieutenant under the 


provisions of section 409 of the Career Compensation Act of 1949, 63 
Stat. 823, 37 U.S.C. 279 (1952 Ed.). 

In the case of Bowman, et al. (Nathan Reed Warthen, Plaintiff No. 
5) v. United States, 144 Ct. Cl. 448, the court stated in an opinion 


rendered January 14, 1959, that the act of July 1, 1947, 61 Stat. 238, 


239, properly interpreted, covers any person who has become entitled to 
retired pay “by reason of service in a Reserve component.” Accord- 
ingly under the reasoning of the Watman case, which extended and 
applied the exemption from the prohibition against dual compensa- 


tion contained in the 1947 law to Army of the United States ap- 


pointees under the act of September 22, 1941, the voucher submitted 
with your letter now may be paid, if otherwise correct. Cf. Clyde B. 
Cox v. United States, Ct. Cl. No. 228-60, decided December 6, 1961. 


[B-148130] 


Military Personnel—Retired—Contracting With Government— 
What Constitutes Selling 


A contract negotiated by a retired officer of the uniformed services for the com- 
mercial packing, crating, drayage, storage, unpacking and transportation of 
household effects of Department of Defense personnel which does not involve 
the transfer of ownership of the property to the Government is not a contract of 
sale but is a contract for the performance of services only so that a retired 
officer who contracts or negotiates for the commercial transportation of house- 
hold effects of Department of Defense personnel is not engaged in the selling 
or sale of supplies or materials to be precluded from receiving retired pay by 
5 U.S.C. 59¢ and 10 U.S.C. 6112(b). 


To the Secretary of Defense, April 18, 1962: 
Reference is made to letter of February 1, 1962, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision as to 
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whether commercial packing, crating, drayage, storage, uncrating, un- 
packing, and commercial transportation of household goods of per- 
sonnel of the Department of Defense are to be considered “supplies” 
within the meaning of existing statutes prohibiting the payment of 
retired pay to officers of the uniformed services who for a period of 
2 years after retirement engage in selling “supplies” to agencies of 
the uniformed services. There was enclosed with the letter of Febru- 
ary 1, 1962, a copy of Committee Action No. 298 of the Military Pay 
and Allowance Committee, Department .of Defense, discussing the 
question presented. 

The pertinent statutory provisions are presently codified in 5 U.S.C. 
59¢c and 10 U.S.C. 6112(b). Section 59c of Title 5, United States 
Code, provides as follows: 

No payment shall be made from appropriations in any Act to any officer on the 
retired lists of the Regular Army, Regular Navy, Regular Marine Corps, Regular 
Air Force, Regular Coast Guard, Coast and Geodetic Survey, and Public Health 
Service for a period of two years after retirement who for himself or for others 
is engaged in the selling of or contracting for the sale of or negotiating for the 
sale of to any agency of the Department of Defense, the Coast Guard, the Coast 


and Geodetic Survey, and the Public Health Service any supplies or war ma- 
terials. 


Section 6112(b) of Title 10, United States Code, provides: 


If a retired officer of the Regular Navy or the Regular Marine Corps is en- 
gaged for himself or others in selling, or contracting or negotiating to sell, naval 
supplies or war materials to the Department of the Navy, he is not entitled to 
any payment from the United States while he is so engaged. 

There is for noting that section 59c of Title 5 prohibits the payment 
of retired pay to retired Regular officers of all the services for a pe- 
riod of 2 years after retirement if for themselves or for others they 
engage in selling any svpplies or-war materials to any agency of the 
Department of Defense, the Coast Guard, the Coast and Geodetic 
Survey, or the Public Health Service, while section 6112(b) of Title 
10 prohibits, without limitation as to time, the payment of retired 
pay to a retired officer of the Regular Navy or the Regular Marine 
Corps while he is engaged for himself or others in selling naval sup- 
plies or war materials to the Department of the Navy. 

The rights of an employee of the Department of Defense or a mem- 
ber of the Armed Forces to have his household effects transported at 
Government expense are governed, respectively, by section 1 of the 
Administrative Expenses Act of 1946, as amended, 5 U.S.C. 73b-1, 
and Executive Order No. 9805, as amended, promulgated thereunder, 
and by section 303(c) of the Career Compensation Act of 1949, as 
amended, 37 U.S.C. 253(¢), and the provisions of the Joint Travel 
Regulations issued pursuant thereto. Neither the statutes nor the 
regulations purport to make the Government the owner ‘of the goods. 
The effects are the personal property of the individuals involved and 
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they are under no legal obligation or duty to turn their goods over 
to the Government for shipment. If they do so from choice to re- 
lieve themselves of the burden of making the necessary arrangements 
with a commercial carrier and paying the transportation costs, the 
Government merely undertakes to make such shipment upon the 
same basis as it would its own property, that is, by a Government bill 
of lading. Under such circumstances the Government would appear 
at most only a bailee of the property. Such property may not legally 
be viewed as the property of the Government during transportation. 
See Oregon-Washingion Railroad & Navigation Company v. United 
States, 255 U.S. 339, and United States v. Galveston, Harrisburg & 
San Antonio Railway Company, 279 U.S. 401, holding that the Gov- 
ernment was not entitled to land grant reductions on shipments of 
officer’s effects and private mounts transported at Government ex- 
pense because the property was not that of the United States. 

While, as pointed out in our decisions of November 7, 1940, B-12238, 
and of January 6, 1959, B-137231, 38 Comp. Gen. 470, referred to in 
Committee Action No. 298, the legislative histories of the provisions 
of 5 U.S.C. 59c and 10 U.S.C. 6112(b) do not disclose the precise 
intent of the terms used in the statutes, the words “sale” or “selling” 
have clearly defined meanings. Webster’s New International Dic- 
tionary (Second Edition) defines the term “sale” as “Act of selling; 
a contract whereby the absolute, or general, ownership of property 
is transferred from one person or another for a price, or sum of 
money, or, loosely, for any consideration; also a contract for such 
transfer of ownership in the future or upon the future fulfillment of 
some condition * * *.” “Sale” is a word of precise legal import 
both at law and in equity, and bas been said to mean, at all times, 
a contract between parties to give and to pass rights of property 
for money, which the buyer pays or promises to pay to the seller for 
the thing bought and sold. Black’s Law Dictionary, citing cases 
including Butler v. Thomson, et al., 92 U.S. 414 (412), and Jowa v. 
McFarland, 110 U.S. 471, defines “sales” as “A contract between two 
parties, called, respectively, the ‘seller’ (or vendor) and the ‘buyer,’ 
(or purchaser,) by which the former, in consideration of the pay- 
ment or promise of payment of a certain price in money, transfers 
to the latter the title and the possession of property.” A sale, in the 
usual sense of the term, is a transfer of property from one person to 
another for a fixed sum of money or other valuable consideration. 
Since the terms relating to “sale” as used in 5 U.S.C. 59¢ and 10 
U.S.C. 6112(b) have specific reference to materials and supplies, 
it seems clear that such terms were used in their ordinary sense 
of a sale of goods in those statutes. See 38 Comp. Gen. 470; 39 Comp. 
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Gen. 366; and the definition of selling set out on page 15 of the re- 
port of the Subcommittee for Special Investigations of the Commit- 
tee on Armed Services, House of Representatives, 86th Congress, 
under authority of H. Res. 19 on employment of retired commissioned 
officers by Defense Department contractors. 

A contract between a concern and the Government for the com- 
mercial packing, crating, drayage, storage, uncrating, unpacking, and 
commercial transportation of household goods of Department of De- 
fense personnel and all such services which could ordinarily be re- 
quired of a common carrier in connection with the transportation of 
property from one place to another is not generally considered as com- 
ing within the foregoing definition of a “sale.” Under the Uniform 
Sales Act, contracts for the payment of services rendered and material 
used in the activity of rendering such services are not contracts for the 
sale of goods. It seems clear, therefore, that in cases such as here con- 
sidered which do not involve the transfer of ownership of property to 
the Government, the contract is for the performance of services only 
and there has been no “sale” of materials or supplies in any sense of 
that term. 

Accordingly, we are of the opinion that retired officers who nego- 
tiate or contract for the commercial packing, crating, drayage, stor- 
age, uncrating, unpacking, and commercial transportation of house- 
hold goods of personnel of the Department of Defense are not engaged 
in the selling or sale of supplies or materials so as to be precluded 
from receiving retired pay by the provisions of 5 U.S.C. 59c and 10 
U.S.C. 6112(b). See B-12238, November 7, 1940. 


[B-148232] 


Compensation—Double—Holding Two Offices—Civilian Position 
and Military Retired Status 


An employee who, while on active military duty as a Reserve officer, voluntarily 
transfers to the Regular Navy and subsequently retires as a Regular Navy of- 
ficer may not have the reemployment benefit statutes applicable to employees 
whose civilian careers were temporarily interrupted for military duty construed 
as creating an exception to the dual office restriction in the act of July 31, 1894; 
therefore, upon retirement as a Regular Navy Officer, the 1894 act would preclude 
the officer from holding a civilian office or position with the Government if either 
his retired pay or the compensation of the civilian position amounts to $2,500 per 
annum, 


Officers and Employees—Reemployment or Reinstatement—After 
Military Duty—Double Compensation and Dual Office Prohibition 


An employee who while on active duty as a Reserve officer in the naval service 
voluntarily accepts a commission in the Regular Navy thereby relinquishes his 
Reserve status and is, therefore, no longer entitled to the benefits of section 
29(b) of the act of August 10, 1956, 5 U.S.C. 30r, which provides for reemploy- 
ment of Government employee members of the Reserves or National Guard upon 
relief from active duty. 
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To the Chairman, United States Civil Service Commission, April 18, 
1962: 

This refers to your letter received here on March 23, 1962, and your 
previous letter of February 20, 1962, concerning the case of Com- 
mander J. P. Hobbs, SC, USN. The sole question involved is 
whether, under the facts and circumstances hereinafter related, the 
employment of Commander Hobbs in a civilian position after his re- 
tirement from the naval service would be precluded by the dual office 
statute of July 31, 1894, as amended, 5 U.S.C. 62. That statute reads, 
in pertinent part, as follows: 

No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be ap- 
pointed to or hold any other office to which compensation is attached unless spe- 
cially authorized thereto by law * * * 

We understand that Commander Hobbs was commissioned as a 
Reserve in 1942 when he left his civilian position under the Govern- 
ment to enter the military service. He transferred to the Regular 
Navy in 1946. .He now says he will be retired for years of service on 
July 1, 1962, and he wants to know whether the dual employment 
statute quoted above will prevent the exercise of his reemployment 
rights. 

During the early 1940's, several statutes were enacted granting re- 
employment benefits to persons entering the military and naval serv- 
ice. Section 3 of the act of August 27, 1940, 54 Stat. 859, as amended, 
50 U.S.C. App. 403, granted reemployment benefits under the condi- 
tions specified therein to employees of the reserve components of the 
land and naval forces who are on active duty or who may be assigned 
to active duty and to any persons so ordered in the active military 
service of the United States. Section 8 of the Selective Training and 
Service Act of 1940, 54 Stat. 890, as amended, 50 U.S.C. App. 308, 
granted comparable reemployment benefits to persons inducted into 
the land or naval forces for training and service. Section 7 of the 
Service Extension Act of 1941, 55 Stat. 627, as amended, 50 U.S.C. 
App. 357, granted reemployment benefits comparable with those 
provided inductees under section 8 of the Selective Training and 
Service Act, to any person who shall have entered upon active duty 
after May 1, 1940. 

The general intent of the several statutes referred to above is to 
afford reemployment benefits to employees whose civilian careers were 
temporarily interrupted while they served in the military or naval 
service. However, such statutes do not expressly create an exception 
to the dual office restriction contained in the act of July 31, 1894, and 
we have found no evidence of any Congressional intent to provide an 
exception to the 1894 statute in the case of a Reserve officer who while 
on active duty voluntarily transfers to the Regular Navy to pursue 
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a career in that service and who subsequently retires for age as a 
member of the Regular Navy. 

Our view is that so far as the 1894 statute is concerned such a Re- 
serve officer voluntarily placed himself in the same category as an 
officer who directly was commissioned in the Regular Navy upon grad- 
uation from the United States Naval Academy. Without question 
the dual office statute of 1894 would apply to such an officer upon his 
subsequent retirement for age, and we find no reasonable basis for 
applying the 1894 statute differently in the case of a Reserve officer 
who voluntarily transfers to the Regular Navy and subsequently re- 
tires as a Regular Navy officer. Therefore, unless otherwise author- 
ized by law, Commander Hobbs upon his retirement for age as an 
officer in the Regular Navy would be precluded by the act of July 31, 
1894, from holding a civilian office or position if either his retired 
pay or the compensation of the civilian office or position amounts to 
as much $2,500 per annum. 

We have not overlooked the provisions of section 29(b) of the act 
of August 10, 1956, 5 U.S.C. 30r, to the effect that each Reserve of 
the Armed Forces or member of the National Guard who is an officer 
or employee of the United States and who is ordered to active duty 
is entitled upon relief from active duty to be restored to the position 
held by him when ordered to active duty. That provision, however, 
applies only to a Reserve or a member of the National Guard. When 
Commander Hobbs accepted a commission in the Regular Navy he 
relinquished his Reserve status; therefore, we do not consider that 
Section 29(b) is applicable to him. 

Our decision upon the question presented is as set forth above and 
our previous action of March 7, 1962, B-148232, concerning that ques- 
tion should be disregarded. 


[B-148019] 


Bids—Qualified—All or None—Combination of Procurements 


An “all or none” restriction in a bid for the non-set-aside portion of a procure- 
ment which referred to both the non-set-aside procurement and the labor surplus 
and small business set-aside portion that was to be awarded separately, later, 
under negotiated procedures, must be construed in the light of the context and 
circumstances as combining the two procurements and against the bidder who 
contends on the basis of a grammarian’s point of view that the all or none restric- 
tion was to be applied separately and, therefore, such an all or none restriction 
makes the bid nonresponsive to the invitation for the non-set-aside procurement. 


Bids—Evaluation—Options—Additional Quantities—Limitations 


An invitation which provides for award of a contract for minimum quantities 
with option reserved in the Government for one year after award to increase the 
quantities by 300 percent not only results in increased costs to the Government if 
bidders have had to base prices on possible increases in production costs or, con- 
versely, is unfair to bidders who based their prices on the possibility of the 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 683 


Government’s exercise of its option, but, more significant, such an option pro- 
vision does not give the Government any assurance that the prices obtained by 
competitive advertisement will remain the lowest obtainable after a year ; there- 
fore, in future procurements both the quantities covered by the option and the 
time within which the option may be exercised should be limited. 


To the Secretary of the Navy, April 20, 1962: 


Reference is made to a letter dated January 23, 1962 (RI .1), with 
enclosures, from Commander M. Barton Wilson, SC, U.S. Navy, Act- 
ing Assistant Chief for Purchasing, Bureau of Supplies and Ac- 
counts, requesting our decision as to whether the conditions set forth 
in a bid submitted by The Roflan Company under Invitation for Bids 
No. 104-1351-62, dated December 22, 1961, as amended on December 
28, 1961, are such as to make the bid nonresponsive. 

The record shows that by the cited invitation the Ships Parts Con- 
trol Center at Mechanicsburg, Pennsylvania, requested bids for fur- 
nishing certain stated quantities of Hand Lantern Assemblies (Lots 
1 and 2) and certain quantities of Handles (Lots 3 and 4), all in ac- 
cordance with the prescribed specifications, the bids to be opened at 
2:00 p.m. on January 8, 1962. Under paragraph 30.20 of the Addi- 
tional Terms and Conditions additional quantities of lantern as- 
semblies and handles were set aside for award only to one or more 
labor surplus area concerns, and, to a limited extent, to small busi- 
ness concerns not qualifying as labor surplus area concerns. The 
cited paragraph contains the following language: 

* * * Negotiations for award of the set-aside portion will be conducted only 
with responsible labor surplus area concerns (and small business concerns to the 
extent indicated below) who have submitted responsive bids or proposals on the 
non-set-aside portion at a unit price within 120 percent of the highest award 
made on the non-set-aside portion. * * * 

It was provided further that negotiations for the set-aside portion 
would be conducted with such bidders in the order of priority set 
forth in the indicated paragraph. 

With the letter of January 23, 1962, there was enclosed an Abstract 
of Bids showing that five bids were received in response to the invita- 
tion, although two of the bidders did not bid on Lots 3 and 4. The 
lowest bid was that submitted by The Roflan Company at unit prices 
of $3.03 for the fixed quantity of 6,000 Hand Lantern Assemblies 
called for under Lot 1, $3.03 for the quantity of assemblies called for 
under Lot 2, $1.59 for the fixed quantity of 2,000 handles called for 
under Lot 3, and $1.59 for the quantity of handles called for under 
Lot. 4. 

However, the bid of The Roflan Company contained the following 
language: 

Prices quoted for Lots 1 and 2, and the set-aside portion of Lot 2, are quoted 
on an all or none basis. [Italics supplied.] 


Similar language was included in Roflan’s bid on Lots 3 and 4. 
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The foregoing language was understood by the procuring activity 
to mean that Roflan’s bid prices were contingent upon its being 
awarded Lots 1 and 2 and also the set-aside portion of Lot 2. Indeed, 
it was doubt as to the responsiveness and acceptibility of a bid so com- 
bining the set-aside and non-set-aside portions of the procurement 
which caused submission of the matter to us by Navy for decision. 

It is now contended by Roflan, by letter of April 6, 1962, from coun- 
sel, that the language in question is not susceptible of this meaning. 
The only meaning of the language, says Roflan, is that the prices 
quoted for Lots 1 and 2 are on an all or none basis, and that the prices 
quoted for the set-aside portion of Lot 2 are also on an all or none 
basis, but that the all or none restriction does not combine the set- 
aside with Lots 1 and 2. In support of this position, it is argued that 
an intent to combine all three quantities would have dictated use of 
the following language and punctuation : 

Prices quoted for Lots 1, 2 and the set-aside portion of Lot 2, are quoted on all 

or none basis. 
It is pointed out that the language and punctuation actually used 
combine Lots 1 and 2 without the use of a comma, but that the phrase 
“and the set-aside portion of Lot 2” is set off by commas. From this 
it is argued that an intent is clearly revealed to make the “all or none” 
restriction applicable separately to “Lots 1 and 2” and to “the set- 
aside portion of Lot 2.” Letters from the English Departments of 
two colleges have been submitted in support of this position. 

It seems to us that it is not sufficient to demonstrate a meaning 
which the words used may have solely from a grammarian’s point of 
view. Weare concerned with the meaning which the language reason- 
ably conveys in the light of the circumstances in which it was used. 
The apparent meaning of the language on first reading is that the 
prices quoted are on an all or none basis covering Lot 1 and both the 
set-aside and non-set-aside portions of Lot 2. This view finds support 
in the fact that the meaning now contended for did not suggest itself 
to any of the many Government people who have considered the bid. 
Certainly, it cannot be contended that the meaning assumed by these 
people is not a possible and reasonable meaning. Of course, this does 
not prove the bidder’s intent, but it does demonstrate rather clearly 
that the language used, when considered in the context of the invita- 
tion as a whole, fails to convey to the average reader the intention now 
contended for. 

Furthermore, we understand it to be the bidder's position that the 
language and punctuation used were deliberately chosen to express 
an intention not to tie together the set-aside and non-set-aside por- 
tions of the procurement. As we have indicated, it seems to us that 
the meaning this language would convey to the average reader, at 
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least in the absence of something further, is precisely the opposite, 
In short, it appears that Roflan deliberately but unwisely chose lan- 
guage to express a certain meaning which in fact conveys exactly the 
contrary meaning to the average person. In such case, it is our view 
that Roflan must bear the consequences of its poor choice of words 
to express its intention. 

There are logical reasons which may not have been considered by 
the English Departments referred to which argue for an interpreta- 
tion of the language as an all or none restriction on the total procure- 
ment, regardless of the placement of the commas. In the first place, 
the set-aside portion of Lot 2 was not and could not be identified as 
a numbered lot. Furthermore, since it was to be awarded by negotia- 
tion subsequent to and separate from the award on Lots 1 and 2, it 
seems only natural to describe it as Roflan did and to set off its deserip- 
tion by commas from Lots 1 and 2. 

Consideration must also be given to the fact that the only reason 
for the use by a bidder of an “all or none” restriction is to protect 
himself against an award of less than the quantity covered by the 
“all or none” restriction at the unit prices which were based on the 
larger quantity. While it is true that paragraph 8(c) of the terms 
of the invitation reserved to the Government the right to make an 
award at the unit prices quoted for less than the total quantity of 
any item bid upon (unless the bidder specified otherwise in his bid), 
this reservation applied only to the items to be awarded under the 
invitation, not to the quantity to be awarded separately under the set- 
aside negotiations. Roflan’s interpretation of its language is that it 
wished to protect itself against possible award under the set-aside 
negotiations of less than the total quantity set aside. However, no 
bidder was requested or expected to make an offer on the set-aside 
quantity in his response to the invitation, which asked for bids on 
the non-set-aside quantity only. No bidder needed protection against 
the award of less than the total of the set-aside quantity. Under 
negotiations for the set-aside all bidders would have the right to 
refuse to accept award for whatever quantity might be offered to them, 
whether for the total quantity or only a part thereof. Consequently, 
Roflan’s all or none restriction is superfluous so far as the set-aside 
portion is concerned unless it applies to all three quantities men- 
tioned. On the other hand, if given the meaning we believe it should, 
the restriction would protect Roflan against the possibility that some 
other bidder might be in a higher priority classification and thus be 
given first chance at the set-aside quantity. 

Also, we cannot agree with Roflan’s counsel in his assumption that 
certain language in an optional long-form set-aside clause (par. 
1-804.2(c), ASPR) which was not used in the instant invitation, is 
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pertinent to the present question. It may be noted that when such 
clause is used bidders are required to fill out an additional “State- 
ment of Set-Aside Quantity Desired” which was not included in the 
present invitation. 

It is our view that Roflan’s bid is therefore an “all or none” bid 
which must be considered nonresponsive to the invitation. Indeed, 
Roflan’s counsel agrees that such an all or none bid would be non- 
responsive, citing paragraph 2-404.2(d) (iv), Armed Services Pro- 
curement Regulation. Under usual circumstances, an increase in the 
quantity of items manufactured results in a decrease in unit produc- 
tion cost. By submitting a bid conditioned on award of both the set- 
aside and the non-set-aside portions of the procurement, Roflan was 
in a position to quote a lower price than it might have offered on the 
non-set-aside portion alone. One of the essential elements of any 
system of competitive sealed bids is that competition be on an equal 
basis. In other words, all bidders must be given an opportunity to 
bid on the same requirements, both as to quality and quantity. 

It is noted that the bid submitted by the second low bidder ex- 
ceeded Roflan’s bid by only three cents per unit on Lots 1 and 2, 
and was higher overall by only $2,107.81. It seems entirely possible, 
considering the presumed reduction in unit costs resulting from the 
manufacture of larger quantities, that this bidder might have under- 
bid Roflan if it had been permitted to bid on the same quantity. 

For the foregoing reasons, we conclude that the Roflan bid must 
be disregarded as nonresponsive to the invitation. 

There is another aspect of the invitation which we feel compelled 
to discuss. Lots 2 and 4 list both a “minimum” and a “maximum” 
quantity. The maximum is four times the minimum quantity. It is 
stated to be the intention of the Government to obligate itself to pur- 
chase the minimum quantity only, and bidders are specifically told 
to bid only on this quantity. They are further advised that bids 
are not desired on the maximum quantity as such, “as this quantity 
represents only an estimate of the number of units the Government 
will order during the life of the contract.” However, bidders are 
told by paragraph 4.6 on page 8 of the invitation that the Govern- 
ment has the right, for a period of one year after award, to order 
additional quantities up to the stated maximum, which the contractor 
will be obligated to furnish at the same prices. Simply stated, the 
invitation provides for the award of a contract for the minimum 
quantities with an option reserved in the Government for one year 
after award to increase those quantities by 300 percent. 

This feature of the invitation may be the result of the provisions 


of paragraph 1-350.1, Navy Procurement Directives, which reads as 
follows: 
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(a) To assure flexibility for changing programs, it is the general policy of 
the Navy to hold to a minimum the amount of funds under contract obligation, 
at any one time, for the supplies the Navy must buy. 

(b) * * * consistent with the obtaining of reasonable prices, wide use should 
be made of “indefinate [sic] quantity” or “open end” contracts or other methods 
for obtaining initial quantities or reorders, without obligating funds for the 
quantities for which total requirements may be known, or for which funds may 
be available. * * * 


(c) It is not desired that purchases be made in quantities so small that prices 
are thereby increased * * *. [Italics supplied.] 
It seems to us that the making of purchases in such a manner as to 
obligate the Government for less than known quantity requirements 
of an item tends inevitably to result in higher unit prices than could 
be obtained for larger quantities of the item. An option of the 
character here involved is not, in our opinion, in the best interest of 
the Government if the known requirements exceed the minimum 
quantities upon which bids are solicited. The effect of such an option 
is to require bidders to guarantee firm prices for one year, with no 
guarantee that orders will be placed. Faced with such a requirement, 
bidders must either include a “cushion” in their prices to take care of 
possible increases in production cost, or gamble that additional orders 
will be placed and figure their bid prices on more than the minimum 
quantities. The first alternative results in unnecessary increased cost 
to the Government, and the second alternative is unfair to bidders. 

More significant, we think, is the fact that there is no assurance the 
prices obtained by competitive advertisement will remain the lowest 
obtainable for a year thereafter. As was stated in 19 Comp. Gen. 980, 
983, 

* ** it is plainly not compatible with the intent of section 3709, Revised 
Statutes, that a right be reserved indefinitely or for an unreasonable period to 


order additional quantities without giving the Government the benefit of such 
competition as the industry affords at the time the need is definitely ascertained. 


Certainly, the statutes which require award after advertising to the 
lowest responsible bidder contemplate reasonable contemporaneous- 
ness in advertising and award. It is not a sound answer to say that 
the option will not be exercised without a prior test of the market. 
The supplies in question are not readily available on the open market, 
and the only sure way to determine whether the contract prices are ad- 
vantageous is through a readvertisement. If such advertising pro- 
duces lower prices, the option has proven unnecessary. If advertising 
brings higher prices, the new bids are rejected. We do not consider 
it sound procurement policy for the Government to put itself in a posi- 
tion where bids are requested solely for the purpose of determining 
whether an available option price can be bettered. Bidders are en- 
titled to rely, we think, on the assumption that an award will ordinar- 
ily be made when the Government solicits bids. The provisions of 
paragraph 1-309 of the Armed Services Procurement Regulation are 
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pertinent on this point. That paragraph states it to be the general 
policy of the Department of Defense to solicit bids, proposals or 


quotations only where there is a definite intention to award a contract 


or purchase order. 
We realize that the inclusion of option clauses in invitations is sanc- 
tioned by the Armed Services Procurement Regulation. Paragraph 


1-1503, ASPR, provides that such clauses may be used where in- 
creased requirements “within the period of contract performance are 
foreseeable.” We do not believe this language was intended to apply 
in a situation where increased requirements are actually known rather 
than foreseeable. It may also be noted that the “period of contract 
performance” under the invitation in question is considerably less 
than one year under the delivery schedule offered by any bidder. 

Paragraph 1-1505, ASPR, provides that options should be exercised 
only if it is determined to be most advantageous to the Government, 
price and other factors considered. It is our view that the best method 
of determining the most advantageous price is by submitting the re- 
quirement to the test of competitive bidding. Yet paragraph 1-1505, 
ASPR, states that a new formal advertisement or request for pro- 
posals should not be used to test the market if the contracting officer 
“anticipates” that the option price will be the best price available. 
Also, the use of a formal new advertisement appears to be prohibited 
by paragraph 1-309, ASPR, which requires a definite intention to 
make an award when bids, proposals, or quotations are solicited. 

We further question the consistency with the provisions of para- 
graph 1-1503 of certain of the methods suggested by paragraph 
1-1505 for testing the market. Paragraph 1-1503 states that option 
clauses generally should not be used where the supplies being pur- 
chased are readily available on the open market. 

However, paragraph 1-1505 suggests as alternative methods of test- 
ing the market “an informal investigation of prices, or other examina- 
tion of the market,” or reliance on “readily ascertainable” established 
prices. It would appear to be impossible to examine the market or to 
ascertain established prices unless the supplies are readily available 
on the open market, and in such case paragraph 1-1503 indicates that 
an option should not be used Possibly the contracting officer could 
make “an informal investigation of prices” in the case of supplies not 
available on the open market, but we question that such an investiga- 
tion would afford a clear or reliable indication that the option prices 
were more advantageous, 

We have given approval to the use of options in past decisions. 
Those cases, however, have involved additional quantities far less than 
here involved, and have limited the time within which the option may 
be exercised to a much shorter time than one year. We believe that 
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the quantities covered by an option and the time within which the op- 
tion may be exercised should be limited. As a practical matter, it 


seems to us that the additional quantities to be procured through the 


exercise of an option should be limited to 25 percent of the basic quan- 
tities being purchased save in exceptional cases. We further believe 
that so far as supplies to be specially manufactured are concerned, op- 
tions should not extend much more than 90 days beyond the date of 
initial award. 

In this particular case, we will not object to the exercise of the op- 
tion reserved to the Government within the next 60 days for whatever 
quantities a need may then exist. Needs arising thereafter should be 
made the subject of a new procurement action. 


[B-148413] 


Maritime Matters—Subsidies—Eligibilty—Related Company Re- 
strictions 


A proposal for the acquisition of vessels at the current market value rather 
than at the book value by a subsidized steamship company from a subsidiary 
of a steamship line which owns 25 percent of the stock of the purchasing com- 
pany is not precluded by the profit elimination provisions in section 803 of the 
Merchant Marine Act, 1936, 46 U.S.C. 1221, which were directed against certain 
specified services between related companies rather than a transaction incident 
to the merger of steamship companies and the application for a subsidy. 


To the Secretary of Commerce, April 23, 1962: 

Reference is made to your letter of March 14, 1962, presenting 
certain questions in connection with an award of operating-differ- 
ential subsidy agreement by the Maritime Subsidy Board on March 
5, 1962, to Isbrandtsen Steamship Company, Inc.—American Export 
Lines, Inc., as successors to Isbrandtsen Company, Inc., under Title 
VI of the Merchant Marine Act, 1936, as amended, 46 U.S.C. 1171. 

The application for operating-differential subsidy under Title VI 
of the Merchant Marine Act, 1936, as amended, under consideration 
by you involves a plan for the purchase by Isbrandtsen Company, 
Inc., of approximately 25 percent of the stock in American Export 
Lines, Inc.; the sale of fourteen vessels and services by Isbrandtsen 
Company, Inc., to American Export Lines, Inc., through the 
Isbrandtsen Steamship Company; and the subsequent merger of the 
American Export Lines, Inc., with the Isbrandtsen Steamship Com- 
pany. This plan was fully disclosed in advance by Isbrandtsen Com- 
pany, Inc., in its letter dated September 19, 1960, to the then Federal 
Maritime Board, and as approved in principle subject to certain stated 
conditions, by the Federal Maritime Board in its reply dated September 
26, 1960. Thereafter, in October 1960 Isbrandtsen Company, Inc., 


purchased approximately 25 percent of the stock of American Export 
Lines, Inc., as contemplated. 
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The plan contemplates the payment by American Export Lines, 
Inc., of a purchase price for the Isbrandtsen vessels equal to the 
current domestic market values of the vessels at the time of acquisi- 
tion as determined by the Maritime Administration. It is the view 
of the Maritime Subsidy Board that all actions taken subsequent to 
the Federal Maritime Board’s approval in principle were consonant 
with the plan as originally disclosed and tentatively approved, and 
represented steps in the consummation of such plan. 

It is reported that the proposal that American Export Lines, Inc., 
purchase Isbrandtsen’s vessels and services was considered by Ameri- 
can Export’s staff, which anticipated acquisition at a price equal to the 
market values of the vessels of approximately $9,000,000, was 
recommended by American Export’s staff to its Board of Directors 
and was unanimously approved by such Board. Also, the plan to 
acquire the vessels at their fair market values as determined by the 
Maritime Administrator was disclosed to the stockholders in Ameri- 
can Export’s 1960 annual report, dated March 17, 1961, and was 
described in even more detail in the proxy statement furnished to all 
stockholders for the annual meeting of April 19, 1961, at which meet- 
ing the plan received the sanction of American Export’s stock- 
holders—with Isbrandtsen not voting its stock—by their action at 
the meeting for reelecting directors nominated by the management. 

On March 5, 1962, when the Maritime Subsidy Board approved 
the award of operating-differential subsidy to Isbrandtsen Steamship 
Company, Inc.—American Export Lines, Inc., it included the 
following as a condition thereof : 

The price to be paid to Isbrandtsen Company, Inc., by (its wholly-owned 
subsidiary) Isbrandtsen Steamship Company, Inc., for the 14 vessels shall not 
exceed $8,190,000, less any outstanding mortgage indebtedness at the time title 
is actually transferred. 

For purposes of determining “capital necessarily employed in the business” 
and net earnings subject to recapture, the values of the twelve subsidized 
vessels and, to the extent applicable, the non-subsidized SSs REMSEN 
HEIGHTS and SIR JOHN FRANKLIN shall be the net values on the books 
of Isbrandtsen Company, Inc., at the time title is actually transferred; depre- 
ciation charges shall be based on such book. values; and no interest charges 
on mortgage indebtedness to Isbrandtsen Company, Inc., shall be taken into 
consideration. For the purpose of determining the required deposits into the 
Capital Reserve Fund, however, the amounts to be deposited therein represent- 
ing depreciation on the fourteen vessels shall be such amounts as the Internal 
Revenue Service recognizes as depreciation for income tax purposes, but it 
is agreed that there shall also be deposited into the Capital Reserve Fund, 
in annual installments over the first five-year period of subsidized operations 
amounts equal to the difference between such recognized depreciation charges 
and the purchase prices to be paid to Isbrandtsen Company, Inc. Mortgage 
indebtedness outstanding on the vessels at the time of purchase, and mortgage 
indebtedness to Isbrandtsen Company, Inc., may be paid from the Capital 
Reserve Fund. 

You advise that the stated purchase price of $8,190,000 to be paid 
Isbrandtsen Company, Inc., by Isbrandtsen Steamship Company, Inc. 


represents “domestic market values” of the 14 vessels involved, as 
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determined by the Ship Valuation Committee, Maritime Administra- 
tion, and affirmed by the Maritime Administrator on February 13, 
1962. By contrast, you say, the “book values” of the vessels on 
Isbrandtsen’s books aggregated $2,938,635 as of December 31, 1961. 
However, the Board has provided that only the “net values on the 
books of Isbrandtsen Company, Inc., at the time title is actually trans- 
ferred” to the Steamship Company shall be taken into consideration 
for purposes of determining “capital necessarily employed in the 
business” and net earnings subject to recapture of subsidy pursuant to 
section 606(5) of the Merchant Marine Act, 1936, as amended, 46 
U.S.C. 1176(5). You further advise that in considering the applica- 
tion for subsidy and the plan for a merger of the Steamship Company 
with American Export Lines, Inc., within 30 days after execution of the 
subsidy contract, the Maritime Subsidy Board requested and received 
memoranda from certain of its staff members objecting to the acquisi- 
tion by Export of Isbrandtsen’s ships at current market prices rather 
than at the latter’s book values. However, you forwarded to our 
Office a copy of report dated March 8, 1962, by the Board containing 
a summarization of the plan involved in its approval of the subsidy 
application, which includes details of the reasons for its decision to 
approve acquisition by Export of the Isbrandtsen vessels at current 
market values instead of book values. 

In conclusion, you advise that upon consideration of all factors 
involved you have decided that you should concur in the decision of 
the Maritime Subsidy Board, and also concur in the Board’s position 
that there is no statutory or regulatory provision which precludes the 
acquisition of the Isbrandtsen vessels at their current market values. 
However, in view of the referred-to memoranda expressing the opinion 
that the principle enunciated in General Order No. 24, and also re- 
flected in section 803 of the Merchant Marine Act, 46 U.S.C. 1221, 
pertaining to the elimination of profit in transactions between related 
companies, precludes your acquiescence in a purchase at more than 
book value, you request our advice as to whether we concur in the latter 
part of your conclusion as stated above. 

The documents furnished by you indicate that your question whether 
there is any statutory or regulatory provision which precludes the 
acquisition of the Isbrandtsen vessels at their current market values 
is premised upon the proposition that since, as stated above, section 
803 provides for the elimination of profit where certain otherwise 
prohibited transactions between related companies are permitted by 
the Board, it has been suggested that the purchase of vessels by Amer- 
ican Export Lines from a subsidiary of Isbrandtsen Company, Inc., 
(which latter company owns 25 percent of Export stock), at a figure 
in excess of the depreciated book value of such vessels involves a profit 
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which section 803, in effect, was designed to prohibit. In view there- 
of, our comments immediately following will be addressed to those 
areas which, in our opinion, the section was designed to cover. 

Section 803, insofar as here applicable, provides as follows: 

It shall be unlawful for any contractor receiving an operating-differential sub- 
sidy under title VI or for any charterer under title VIII of this Act to employ 
any person or concern performing or supplying stevedoring, ship-repair, ship- 
chandler, towboat, or kindred services, to supply such services to the operator’s 
subsidized or chartered vessels if such contractors, or any subsidiary company, 
holding company, affiliate company, or associate company of such contractor, or 
any officer, director, or employee of such contractor, or any member of the im- 
mediate family of any such contractor, officer, director, or employee, or any 
member of the immediate family of any officer, director, or employee, or such 
subsidiary company, holding company, affiliate company, or associate company 
of such contractor, owns any pecuniary interest directly or indirectly in the person 
or concern supplying such services to the contractor’s subsidized or chartered 
vessels or receives any payment or other thing of value directly or indirectly as a 
result of such employment or services, * * *. [Italics supplied.] 

Standing alone, the above provision, in our opinion, contains no 
patent ambiguity and, hence, ordinarily -would present no problem 
of construction. In other words, in our opinion the language of the 
statute is specific and not subject to reasonable doubt. However, in 
view of the conflicting opinions as evidenced by the various memoranda 
submitted by you with the record, we have further analyzed the mat- 
ter for the purpose of ascertaining as nearly as possible the exact intent 
of the Congress during consideration and passage of the section. As 
a basis for such action, attention is invited to the case of Boston Sand 
Company v. United States, 278 U.S. 41, wherein the Supreme Court 
of the United States commented, in pertinent part, as follows: 

* * * Tt is said that when the meaning of language is plain we are not to 
resort to evidence in order to raise doubts. That is rather an axiom of exper- 
ience than a rule of law, and does not preclude consideration of persuasive evi- 
dence if it exists. * * *. 

A review of the legislative history in this case leaves little doubt 
that there was an intent on the part of the Congress to make it unlaw- 
ful for any contractor or charterer under the Merchant Marine Act to 
employ any of the concerns specified in section 803 to service the opera- 
tor’s subsidized or chartered vessels if the contractor or any subsidiary, 
affiliate or associate company owns any pecuniary interest in the con- 
cern supplying the services. This view is clearly substantiated by 
testimony adduced at the hearings, and by committee reports and 
statements on the floors of the respective legislative bodies, a few of 
which follow. 

In House Report No. 1277, 74th Congress, 1st Session, accompany- 
ing H.R. 8555, there is contained the following explanation : 

No services may be rendered any such vessel by affiliates, subsidiaries, or hold- 


ing companies connected with, indirectly controlling or controlled by the con- 
tractor except under conditions prescribed by the Authority. [Italics supplied.] 
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Attention also is invited to the comments of Representative Wearin, 
a member of the House Committee on Merchant Marine and Fisheries, 
79 Cong. Rec. 8581 (1935), in explaining various amendments to H.R. 
7521, wherein he explained as follows regarding section 511(a) which, 
in substance, became finalized as section 803 of the act : 

The amendment to this section is intended to forbid any contractor receiving a 
subsidy from engaging in any service other than the steamship business and 
to compel him to confine his steamship activities either directly or indirectly to 
the development of the foreign service which is being subsidized. It also for- 
bids a shipbuilder from directly or indirectly owning any stock in a shipowner 
or operator who is being subsidized and it also forbids any shipowner and opera- 
tor from receiving a subsidy from or owning any stock either directly or in- 
directly in shipbuilding companies. Generally speaking, the amendment would 
preclude the piping out of revenues of a subsidized company to subsidiary, affi- 
liated, or holding companies. It protects the independent stevedore, towboat 
companics, ship chandlers, ship repair companies, and so forth, against unfair 
competition from a stcamship company which is receiving financial aid and 
prestige from the Government. It is entirely fair to all concerned. It is work- 
able and should be enforced with every company receiving aid. ([Jtalics supplied.] 
And, at the hearings before the Committee on Merchant Marine and 
Fisheries, House of Representatives, on March 19, 1935, Chairman 
Bland, in explaining the background events and abuses leading the 
substantive prohibitions in this section, stated : 

I think the Black hearing pretty well developed that that was true in some 
sections, especially under the system that obtained before the award of mail con- 
tracts. I do not know how far it is true since they awarded mail contracts, 
but it is my recollection that there was evidence before the Black committee, 
and I have read the better part of their testimony, that when they were re- 
ceiving a lump sum many of them organized stevedoring companies and towboat 
companics and other companies of that kind, for which they paid very high wages 
and, of course, reduced the profit to the steamboat company and increased the 
lump-sum compensation which they were receiving for running these companies. 
I think it was something of that kind. [Italics supplied.] 

While, as stated above, the foregoing explanations concerning the 
legislative purpose in enacting section 803 are only a few observed dur- 
ing the course of our research, we believe that the information thus 
disclosed is sufficient to support the conclusion of the Maritime Sub- 
sidy Board that the prohibitions contained in the section were in- 
tended to be directed against those specified service activities enum- 
erated therein. For these reasons, therefore, it is our opinion that 
section 803 of the Merchant Marine Act, 1936, as amended, does not 
preclude the transactions here involved. 

The above-mentioned memoranda contained in the record sub- 
mitted by you also indicate objection to the plan for the reason that 
the principles enunciated in the Administration’s General Order 24, 
providing for the elimination of profits in transactions between related 
companies, should be applied in this case, thereby restricting Ameri- 


can Export’s acquisition cost to Isbrandtsen’s book values. 
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While we are aware of no statutory requirement that the acquisi- 
tion cost of a vessel by a subsidized operator be restricted to the seller’s 
book value, we observe from the Board’s statement of March 8, 1962, 
that the purpose of General Order 24 is to affect only the valuation of 
vessels for determining capital employed and net earnings under 
operating-differential subsidy contracts. Although the Board recog- 
nizes that the principles set forth in the Order imply that transactions 
between related companies should not be permitted to enrich unjustly 
one party or the other at the cost of the American taxpayer, it, never- 
theless, concluded that such principles are here inapplicable because, 
in its opinion, the transaction is not one between related companies 
and no unjust enrichment is involved. 

In support of this view, the Board has referred to a chronology 
of events leading to the sale of the vessels here involved, which chro- 
nology demonstrates that the purchase by Isbrandtsen Company, Inc., 
of about 25 percent of the stock of American Export Lines, and the 
sale of the 14 Isbrandtsen vessels to Export for approximately the 
same amount as was paid for the stock were conceived of as two inter- 
related and interdependent parts of one transaction. In essence, 
therefore, the Board viewed this series of arrangements as an indirect 
method of accomplishing an exchange of Isbrandtsen vessels for 
American Export stock. It also is observed that by letter dated Sep- 
tember 26, 1960, to the President of Isbrandtsen Company, Inc., the 
Federal Maritime Board approved in principle the transaction in all 
of its parts with the proviso “that the price paid by (Export) for the 
Isbrandtsen vessels, routes, services and lines will not exceed the 
market value of the vessels, at the time of such acquisition, as deter- 
mined by the Maritime Administrator.” In view thereof, and relying 
upon this approval, the Isbrandtsen Company, Inc., borrowed an 
amount of money sufficient to purchase the American Export stock, 
and then accomplished the purchase, thus consummating the first 
stage in the transaction. The second stage, sale of the vessels, had 
to await approval by the Federal Maritime Commission and the Mari- 
time Subsidy Board. In the light of these events, the Maritime Sub- 
sidy Board expresses the opinion that at the time the purchase of 
stock and sale of vessels was arranged and approved by the Federal 
Maritime Board there was no interrelation among the companies and, 
hence, no need to deal with the transactions separately. However, 
the Board is of the view that even if the component parts of this series 
of transactions should be viewed separately and the sale considered 
as one between related companies, the fair purchase price for the 
vessels is the market value as set up by the Administration’s Ship 
Valuation Committee, and it is reported that all concerned in their 
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office agree that the Isbrandtsen ships are worth the market value as 
set by the Ship Valuation Committee. The Board also points out 
that when it is considered that the routes and services of Isbrandtsen 
are transferred with the ships, no one could justifiably complain that 
the purchase price is unfair to American Export Lines, particularly 
since the plan was approved by the independent directors of Ameri- 
can Export Lines, and by the overwhelming majority of stockholders 
in an election in which the Isbrandtsen stock was not voted. 

Notwithstanding the foregoing, however, the Board advises that 
it has adopted an ultraconservative approach to the accounting prac- 
tice to be followed by American Export Lines, and is requiring that 
the above-mentioned General Order 24 principles be followed in its 
subsidy accounting. Thus, for the purpose of computing capital em- 
ployed and for recapture, the vessels will be valued at their book value. 
According to the Board this is for the purpose of avoiding any pos- 
sibility of criticism with respect to the subsidies payable to and re- 
capturable from the new entity. To accomplish this end, such a con- 
dition was incorporated in the award of operating-differential subsidy 
to Isbrandtsen Steamship Company, Inc.-American Export Lines, 
Inc., on March 5, 1962. 

By way of summary, therefore, insofar as here pertinent with re- 
spect to the purchase of the vessels at their current market values, 
we view the terms stipulated in the Board’s award in the instant case 
as providing (1) in the computation of capital necessarily employed 
aud net earnings subject to recapture, the values to be assigned to 
those vessels shall be the net values on the books of Isbrandtsen Com- 
pany, Inc., at the time title to the vessels is transferred ; (2) no interest 
charges on mortgage indebtedness to Isbrandtsen Company, Inc., will 
be considered for subsidy accounting purposes; (3) amounts to be 
deposited in the Capital Reserve Fund for depreciation shall be such 
amounts as are allowed by the Internal Revenue Service for income 
tax purposes; (4) the annual difference between the purchase price 
of the vessels and the amounts so deposited for depreciation shall also 
be deposited in the Capital Reserve Fund in annual installments over 
the first 5 years of subsidized operations as voluntary deposits, and 
(5) mortgage indebtedness on the vessels (which is payable in 5 years) 
may be paid from the Capital Reserve Fund. 

It would appear that the use of the lower (book) value of the ves- 
sels will be advantageous to the Government because it will result 
in a smaller “capital necessarily employed” figure, thereby enhancing 
the Government’s potential recapture position. At the same time, the 
arrangement whereby the higher amount, i.e., vessel purchase price, 
will be used as the basis for measuring deposits in the Capital Reserve 
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Fund over the first 5-year period of subsidized operations will increase 
the funds which will be available for future replacement of vessels. 

For the reasons set forth above, we concur in your conclusion that 
there is no statutory or regulatory objection to the acquisition of the 
vessels at current market values. 


[B-148017] 


Bids—Modification—Receipt by Related Agency 


Under an invitation specifying the place for submission of bids and permitting 
consideration of late bid modifications that are mishandled by the Government 
installation after receipt of the bid, a letter sent to a military installation re- 
sponsible for the accountability of Government-owned equipment leased to con- 
tractors, 2 days after submission of a bid to a related military agency at another 
location advising that for the use of special Government-owned tooling the 
bidder was offering a rental in an amount which would make the bid submitted 
at the other location the low bid, may not be regarded as being constructively 
received by the procuring activity nor as a.late bid modification mishandled 
by the procuring activity; therefore, the bidder’s letter not having been re- 
ceived at the procuring agency prior to opening may not be considered as a 
part of the bid for evaluation purposes. 


To Martin, Kunen and Whitfield, April 24, 1962: 


Reference is made to your letter of January 22, 1962, protesting on 
behalf of Emco Porcelain Enamel Co., Inc., Port Chester, New York, 
the award of a contract to other than that concern under Invitation 
for Bids No, ORD-11-173-20, issued by Headquarters, Ordnance 
Ammunition Command, Joliet, Illinois, as amended by Amendment 
No. 1, issued December 21, 1961; and to your letters of February 1 
and March 9, 1962, submitted in support of the protest. 

Under the invitation, as amended, interested parties were advised 
that sealed bids, subject to the terms and conditions incorporated in 
the invitation, would be received at the issuing office until 2:00 p.m., 
Central Standard Time, January 4, ,1962, and at that time publicly 
opened, for furnishing 319,935 M2A1 Ammunition Boxes, designated 
as Item No. 1, and 589,735 M19A1 Ammunition Boxes, designated as 
Item No. 2. Relative to the submission and modification of bids, the 
“TERMS AND CONDITIONS OF THE INVITATION FOR 
BIDS,” as amended by the provisions appearing at the top of page 
16 of the “SCHEDULE” of the invitation, provided : 

2. SUBMISSION OF BIDS.—(a) Bids and modifications thereof shall be 
enclosed in sealed envelopes addressed to the issuing office, with the name and 


address of the bidder, the date and hour of opening, and the invitation num- 
ber on the face of the envelope. * * * 


* * * ~ * o * 
Late Bids and Modifications or Withdrawals: Bids and modifications or 


withdrawals thereof received at the office designated in the Invitation for Bids 
after the exact time set for opening of the bids will not be considered, unless 
they are received before award is made and (i) are submitted by mail * * * and 
(ii) it is determined by the Government that late receipt was due solely to 
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either (a) delay in the mails * * * for which the bidder was not responsible 
or (b) mishandling by the Government after receipt at the Government 
installation. * * * 


Under the terms of paragraph 5 of the Terms and Conditions, and 
of the Schedule, of the invitation it was provided that no Government- 
owned facilities, production equipment or tooling were to be fur- 
nished to the successful bidder for the performance of the contract. 
However, at page 11 of the Schedule it was provided : 


USE OF GOVERNMENT-OWNED EQUIPMENT AND/OR TOOLING: Bid- 
ders shall indicate by check mark below their intention to use, in the perform- 
ance of any contract awarded as a result of this Invitation for Bid, Govern- 
ment-owned equipment and/or tooling already in their possession at the time 
of bid submission and shall, upon request of the contracting officer, submit docu- 
mentary evidence of lease or other separate agreement which authorizes the 
bidder to use each item of such Government property for performing the work 
bid upon. Such lease or other separate agreement must require the bidder to 
pay a fair rental value (computed in accordance with existing regulations). 





The supplies were to be delivered F.O.B. carriers’ equipment at 
origin at the particular location to be specified by bidder, and in 
accordance with the delivery schedule set forth in the invitation, 
although bidders were permitted to set forth an accelerated delivery 
schedule in their bids, in which event their bids were to be given 
preference in the case of submission of equal bids. The invitation 
provided that the delivery requirements set forth therein were based 
upon the assumption that the Government would make award by 
January 26, 1962, and that bids for the items were to be submitted on 
a unit price and total amount basis, indicating any differential in 
prices resulting from the use of rail or truck transportation. Ship- 
ments of the supplies from the F.O.B. delivery point were to be made 
at Government expense in accordance with shipping instructions of 
the contracting officer, but the invitation provided that Government 
transportation costs would not be a factor in evaluating bids. Para- 
graph 7 of the Terms and Conditions, as amended by the provision 
appearing at page 14 of the Schedule, of the invitation provided that 
where, as in the present instance, delivery and acceptance of the sup- 
plies were to be accomplished at point of origin, prompt payment dis- 
counts would be considered in the evaluation of bids if the minimum 
period of the offered discount should be 10 days. 

It appears that, of the 21 bids received in response to the invitation, 
the bid of Standard Container, Inc., in the amounts of $1.219 and $1.209 
per unit for Item 1, and the amounts of $0.964 and $0.959 per unit 
for Item 2, depending upon whether the supplies (which were to be 
delivered at Montclair, New Jersey) moved by rail or truck, with the 
provision that if it received the award of both items the unit price 
would be reduced one cent for each item, and an offer of 4% percent 
discount for payment within 20 days, was the lowest received from the 
standpoint of the bid prices submitted. The bid of Emco Porcelain 
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Enamel Co., Inc., dated December 18, 1961, submitted on an all-or- 
none basis for the items, in the amounts of $1.2584 and $1.2384 per 
unit for Item 1, and the amounts of $0.9756 and $0.9556 per unit for 
Item 2, depending upon whether the supplies (which were to be de- 
livered at Port Chester, New York) moved by rail or truck, with the 
provision (stated as an “Alternate Bid” on the reverse of Amendment 
No. 1) that if awarded Item 1 only, the unit price therefor would be 
$1.295, if shipment moved by rail, and $1.275, if by truck, and if 
awarded Item 2 only, the unit price would be $0.99, or $0.9694, depend- 
ing upon whether shipment moved by rail or truck, and an offer of 2 
percent discount for payment within 20 days, was the second low bid 
from the standpoint of the bid prices submitted. In submitting its 
bid, Standard Container indicated in the space provided for such in- 
formation on page 11 of the Schedule that the contractor did not in- 
tend to use Government-owned equipment and/or tooling in the 
performance of the contract, whereas Emco indicated in its bid that it 
did intend to use such Government equipment and/or tooling already 
in its possession in the performance of the contract. In its bid, Stand- 
ard Container offered to deliver the supplies in accordance with the 
delivery schedule set forth in the invitation, whereas Emco offered in 
its bid to accomplish deliveries on the basis of an accelerated delivery 
schedule. 


By letter dated December 20, 1961, 2 days after the date of the bid 
submitted to the procuring activity in Joliet, Illinois, Emco advised 
the New York Ordnance District, 770 Broadway, New York 3, New 
York, as follows: 


We have in our possession government owned special tooling for use in the 
manufacture of M19A1 ammunition boxes. 

In consideration for the use of the government owned tooling on future pro- 
curements, we are willing to pay the sum of $400.00 per month of use. 


In your letter of January 22, 1962, to us, you stated that Emco had 
been informally notified by the contracting officer that an award of 
the contract to Standard Container, Inc., was “presently contem- 
plated,” but that Emco considered that it was the lowest responsible 
bidder, all factors considered, and, hence, desired to enter its protest 


to any such award; also, that you would submit a brief in support of 
the protest not later than February 1, 1962. 


Emco’s protest was informally brought to the attention of the De- 
partment of the Army by us on January 26, 1962, and under date of 
January 30, 1962, we transmitted your letter of January 22, 1962, to 
the Secretary of the Army with the request that we be furnished with 
a full report in the matter. Also, by letter of February 5, 1962, we 
furnished the Secretary of the Army with a copy of your letter of 
February 1, 1962, submitted in support of the protest, for consideration 
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in connection with the matter. The requested report was received 
on March 5, 1962. 

On January 25, 1962, the contracting officer, having been informed 
by you of the protest filed by Emco with our Office and the basis there- 
for, namely, that the $2,400 rental which the Government would re- 
ceive for the Government-owned special tooling in Emco’s possession 
during the 6-month period of contract performance (based upon the 
$406 per month rental offered in the above-quoted letter) constituted 
a factor necessary to be considered in evaluating the bids, which 
would make Emco the low bidder, notified Standard Container thereof 
and—because of delay in award anticipated due to filing of the pro- 
test—requested an extension of time on behalf of the Government 
within which to accept the concern’s bid, which by its terms was to 
expire on February 3, 1962. Such request was denied, however, for 
the stated reasons, among others, that Emco’s protest was without 
merit and an extension of time would delay the start up of contract 
operations by Standard Container, with the result that the contractor 
might incur increased costs of performance. 

Pursuant to the provisions of APP 2-407.9f., revised June 23, 1961, 
which provides that where a protest is received prior to award of the 
contract the contracting officer will withhold such award pending in- 


structions from the head of the procuring activity concerned, the con- 


tracting officer referred the matter to the Chief of Ordnance by 
memorandum of January 31, 1962, with request for instructions, stat- 
ing that it was his (the contracting officer’s) determination that 
prompt award to Standard Container, Inc., as “the low responsive 


responsible bidder,” would be in the best interest of the Government. 


On February 2, 1962, the contract was awarded to Standard Con- 
tainer, Inc., following approval by the Office of Chief of Ordnance. 
The bases for such action was (1) that Emco’s letter of December 20, 
1961, of which the procuring activity had no knowledge until January 


15, 1962, could not be considered as a modification of its bid, and (2) 


that the procuring activity was not authorized to take rental to be 
received from Government-owned property in a bidder’s possession 
into consideration in evaluating bids in any event. In the latter con- 
nection, paragraph 2-201.1 of Ordnance Procurement Instruction, 


1959 Edition, as revised April 1, 1960, which was in effect at the time 


the invitation involved was issued, provided, in pertinent part, as 
follows: 


2-201.1 Bid Schedule—Use of Government-Owned Property. All ordnance in- 
stallations and activities will comply with ASPR 2-201(c) (xv) with respect to 
a statement, if applicable, by a bidder in his bid that the use is planned, in the 
performance of the work bid upon, of any items of Government-owned property 
in the bidder’s possession. 

a. The use of Government-owned equipment in connection with formally ad- 
vertised procurements shall be permitted only on one of the following two bases: 
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(1) Include in the IFB a list of Government-owned equipment available to all 
bidders on a “Where is, as is, and return” basis. 

(2) Preclude the use by bidders of Government-owned equipment, unless bid- 
ders can furnish documentary evidence of lease or other legally binding contract 
with the Government under which the property is in their possession, which re- 
quires them to pay a fair rental value (computed in accordance with existing 
regulations). 

(a) Paragraph 8, Standard Forms 30 and 33, states that no material, labor, or 
facilities will be furnished, but does not specifically preclude the use of Govern- 
ment property already in the contractor’s possession for which rental is not 
being paid. [As indicated above, paragraph 5 of the Terms and Conditions, 
Standard Form 30, October 1957 Ed., as well as the Schedule of the invitation 
contained this provision.] 

(b) Therefore, an appropriate provision shall be included in the IFB requiring 
bidders who intend to use Government-owned property in their possession to 
present the type of documentary evidence referred to above. The provision shall 
not be worded so as to require evaluation of the rental being paid by the contrac- 
tor as a part of the evaluation of the unit price bid. It should merely require 
documentary evidence that the rental is computed under applicable regulations. 
If it can be established that the contractor will be required to pay an out-of- 
pocket rental, it is of no concern to the Government if he does not choose to in- 
clude it in his bid price, provided of course, that it can be ascertained through a 
preaward survey that the bidder otherwise has the necessary financial resources 
to perform the procurement. 

(c) Contractors who have Government-owned equipment in their possession, 
not under lease or other legally binding contract with the Government which re- 
quires the payment of a fair rental value, shall not be permitted under any cir- 
cumstances to bid on the basis of using such equipment in connection with 
formally advertised procurements. 

b. The Ordnance Corps will not utilize any system of alternate bids for the pur- 
pose of evaluating the use by contractors of Government-owned equipment. 
Such a system not only requires complicated and time-consuming calculations 
and evaluations which are not conducive to the prompt and expeditious place- 
ment of current procurement but also provides interested parties with fertile 
fields for protests. 


Paragraph 2-201 (c) (xv) of the Armed Services Procurement Regu- 
lation, as revised April 20, 1959, cited in the above regulation, pro- 
vided as follows: 


2-201. Preparation of Forms. The form or forms to be used in the solicitation 


of bids, see ASPR Section XVI, Part 1) should contain substantially the follow- 
ing information and any other information required by procedures prescribed by 
each respective Department. 
& Ea * * * * * 
(c) Schedule 
* * * * . - * 
(XV) Any authorized special provisions relating to Government-furnished 
property proposed to be furnished for the performance of the contract; and in 
addition, a provision that if the bidder plans to use, in performing the work bid 
upon, any items of Government property in the bidder’s possession under a facili- 
ties contract or other agreement independent of the Invitation for Bids. the bid- 
der shall so state in the bid, and upon request of the contracting officer, submit 
evidence that a facilities contract or other separate agreement authorizes the 
oo to use each item of such Government property for performing the work 
id upon. 


A provision identical in all material respects to that set forth above 
appears in paragraph 2-201(a) (XIV) of the current Armed Services 
Procurement Regulation, which also provides: 


(XX) If Government costs or expenditures other than bid prices are to be 
pea sp in the evaluation of bids, such factors must be identified and 
ncluded. 
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Paragraph 2-201(a) (XXV) of the current Armed Services Pro- 
curement Regulation also requires that a provision relating to late 
bids and modifications or withdrawals thereof identical to that which 
was included in the instant invitation, supra, be included in all 
invitations relating to formally advertised procurements. 

Paragraph 2-201(a), subparts (XIV) and (X XV), of the current 
Armed Services Procurement Regulation, the provisions of which 
were in effect at the time the invitation involved was issued, is codified 
to section 2.201(a), subparts (14) and (25), of Title 32 of the Code of 
Federal Regulations, Revised January 1, 1961. Inasmuch as the latter 
was published pursuant to Part 30 of the regulations of the Adminis- 
trative Committee of the Federal Register, as revised March 20, 
1959 (24 F.R. 2352; 1 CFR Part 30), under the authority contained 
in section 11 of the Federal Register Act as amended (67 Stat. 388; 
44 U.S.C. 311), the contents thereof are required to be judicially 
noticed. Wei v. Robinson, C.A. Ill. 1957, 246 F. 2d 739, certiorari 
denied 355 U.S. 879. 

It appears that on Friday, January 12, 1962, Emco sent the 
following telegram to the Ordnance Ammunition Command, Joliet, 
Tilinois: 

RE CFB ORD-111173-62-20 REQ YOU TAKA INTO ACCT CREDIT 
OFFERED IN YOUR LTR OF DEC 20 1961 SENT TO NYOD FORNUSE 
OF GOVERNMENT OWNED SPECIAL TOOLING. 

The telegram bears a stamp showing that it was received by “OAC” 
on January 15, 1962. 

It further appears that on January 19, 1962, OAC received from 
the New York Ordnance District information pertaining to Emco’s 
letter of December 20, 1961, supra, and that a copy thereof was for- 
warded to the procuring activity by “NYOD” on January 23rd. 

You contend that, because of the interagency relationship of the 
New York Ordnance District and the Ordnance Ammunition Com- 
mand, Joliet, Illinois, and the fact that Emco had on previous 
occasions dealt with NYOD, as the agency charged with property 
accountability therefor, in making arrangements to use the special 
tooling involved in connection with the performance of prior 
“negotiated contracts” for furnishing ammunition boxes to the De- 
partment of the Army, and NYOD was fully aware that OAC was 
procuring the ammunition boxes in question, the procuring activity 
should be charged with constructive receipt of the letter of Decem- 
ber 20, 1961, which therefore properly should be held to constitute 
a part of Emco’s bid. In support of this position, you point out that 
it was necessary for Emco to communicate with NYOD in regard 
to the use of the special tooling, and state that the contractor reason- 
ably believed that this was the only agency which it was required to 
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contact in the matter. In the alternative, you contend that the letter 
in question should be considered as a late modification of Emco’s 
bid within the meaning of the clause “Late Bids and Modifications 
or Withdrawals,” swpra, on the basis that NYOD had ample time 
within which to furnish the procuring activity with the information 
contained therein prior to the date fixed for opening bids, but that 
it “sat” on the letter instead. 

In support of your contention that, if consideration were given to 
the rental which the Government would receive for the special tool- 
ing, Emco properly should be considered to have submitted the low 
bid, you state in your letter of March 9, 1962, in material part, as 
follows: 

I have been informed that Emco’s bid totalled $940,557.74, and Standard’s 
bid totalled $938,540.19, a difference of $2,017.55. Emco’s offer of $400 per 
month totals $2,400 for the six months, a figure in excess of the difference 
between the two bids, and far in excess of “fair rental value”. 

I have also been informed that the tooling is of such a nature that depre- 
ciation is virtually non-existent, or, at the worst, very slow indeed. Since the 
equipment has a long life any contemplated “wear and tear” would be at a 
minimum. 

In any event, Page 11 of the subject invitation states that the bidder must 
pay “a fair rental value (computed in accordance with existing regulations)” 
for use of government-owned tooling. Although the Armed Service Procure- 
ment Regulations are silent with respect to the computation of “fair rental 
value” for use of special tooling, guidance is given by ASPR 14~407(a) (3) 
and ASPR 13-601.2(i). These regulations, which refer to the rental to be 
charged for use of industrial facilities, state that a fair rental value for 
industrial facilities between six and ten years of age, would be 1% of the 
acquisition cost. The special tooling in Emco’s possession is approximately 
nine years old and the acquisition cost, we have been informed, is carried on 
the government’s books at $1,566.00. (See enclosed copy of DD Form 1149-4). 
On this basis, then, a fair rental value would be $15.66 per month and Emco’s 
offer of $400 per month would have included within it a “profit” to the govern- 
ment of $384.34 per month, or a total “profit” of $2,306.04, which, if considered, 
makes Emco’s bid low. 

The figure of $2,017.55, mentioned above, appears from our cal- 
culations to represent the approximate amount by which Emco’s 
bid for furnishing both items involved (for transportation by truck) 
exceeded that submitted by Standard Container, giving due allow- 
ance to the prompt payment discount offered in both instances. 

Since Emco’s letter of December 20, 1961, was not directed to 
Headquarters, Ordnance Ammunition Command, Joliet, Illinois, and 
made no reference to the invitation, there would be no basis for charg- 
ing the procuring activity with the constructive receipt thereof, par- 
ticularly in view of the explicit instructions contained in the invita- 
tion in regard to where bids were to be submitted. There would 
equally be no basis for treating the letter as a late modification of 
Emco’s bid, since under the pertinent clause of the invitation the 
“mishandling by the Government” is required to have taken place 
“after receipt at the Government installation”, namely, Headquarters, 


Ordnance Ammunition Command, Joliet, Illinois. 
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Furthermore, since bidders were not advised in the invitation that 
rental to be received from any Government-owned equipment or tool- 
ing already in a bidder’s possession was to be a factor in evaluating 
bids, the consideration of such a factor in the present instance would 
not be in accordance with the provisions of paragraph 2-201 (a) (XX) 
of the Armed Services Procurement Regulation, supra, or in accord- 
ance with the statutory requirements relating to competitive bidding. 
39 Comp. Gen. 282, 284. ‘It seems clear that the provisions of para- 
graph 2-201.1 of Ordnance Procurement Instruction, as revised April 
1, 1960, quoted hereinabove, were designed to preclude Ordnance activ- 
ities from including in their invitations a provision advising bidders 
that any such rental factor would be considered, and, hence, to pre- 
clude the consideration thereof as a factor in evaluating bids in con- 
nection with formally advertised procurements. As to the fact that 
contracting officers, in exercising powers conferred upon them by stat- 
ute or regulation, are bound to follow prescribed procedures, see 
37 Comp. Gen. 550, 553. The fact—to which you have drawn atten- 
tion—that the Ordnance Procurement Instruction involved was not 
published has no material bearing insofar as Emco’s rights in the mat- 
ter are concerned. See Perkins v. Lukens Steel Co., 310 U.S. 113, 
127. 


Accordingly, you are advised that we find no basis for questioning 
the propriety of the award in this case. 


[B-148502] 


Military Personnel—Record Correction—Discharge Change Effect 
on Reduction in Grade 


The change of an undesirable discharge to general under honorable conditions 
under 10 U.S.C. 1553 for an Army enlisted member who at the same time had 
been reduced in grade from master sergeant to private, first class, pursuant to 
the mandatory provisions in the regulations applicable to undesirable discharges, 
removes the ground for the reduction in grade and makes the reduction a nullity 
so that restoration to the grade of master sergeant is required; therefore, pay- 
ment of pay and allowances and accrued unused leave at the time of discharge 
should be made on the basis of the master sergeant grade—the grade in which 
the member was serving at the time of discharge. 


Enlistments—Reenlistments—Former Grade Entitlement 


The change of an undesirable discharge to general under honorable conditions 
pursuant to 10 U.S.C. 1553, for a former Army enlisted member who reenlisted 
in the grade of private, E-2, four years after the undesirable discharge and 
mandatory reduction in grade from master sergeant to private, first class, does 
not bring the reenlistment within time limitation to entitle the member to be 
reenlisted in the higher grade; therefore, the reenlistment being a voluntary 
contract to serve in the grade of private, E-2, does not entitle the member to 
pay and allowances of a higher grade. 





704 DECISIONS OF THE COMPTROLLER GENERAL [41 


To Colonel Webster Mills, Department of the Army, April 26, 1962: 

Reference is made to your letter of February 19, 1962, with attached 
voucher, forwarded under Department of Defense Military Pay and 
Allowance Committee DO No. A-640, requesting an advance deci- 
sion as to the grade on which pay and allowances and lump-sum leave 
should be computed in the case of Francis F. Orchard, RA 20,117,479, 
incident to discharge on March 14, 1955, and for the period from June 
9, 1959, to May 2, 1960, following reenlistment on June 9, 1959. 

The record shows that Francis F, Orchard had held the grade of 
master sergeant since June 3, 1947, until he was discharged with an 
Undesirable Discharge on March 14, 1955, in the grade of private 
E-1. Following the change in the character of his discharge from 
“Undesirable” to “General under Honorable Conditions” made on 
May 8, 1959, by the Army Discharge Review Board acting under au- 
thority of 10 U.S.C. 1553, he was paid for 25 days of leave accrued and 
unused at the date of his discharge in ‘1955 and he was reenlisted on 
June 9, 1959, in the grade of private E-2. He was promoted to the 
grade of private, first class, E-3, on August 10, 1959, and on May 3, 
1960, he was restored to his former grade of master sergeant. The 
questions presented by you are as follows: 


a. Is the member entitled to the difference in the 25 days accrued leave, rela- 
ve te his discharge on 14 March 1955, between an E-7 with dependent and an 
. She he entitled to the differences in pay and allowances between an E-7 and 
E-1 for 14 March 1955? 

c. Is he entitled to the differences in pay and allowances between an E-7 and 
E-2 and E-3 for the respective periods cited in paragraph 3 above [Subsequent 
to reenlistment on June Y, 1959] ? 

You have not cited the authority under which Sergeant Orchard 
was reduced to the grade of private on March 14, 1955. If the reduc- 
tion in grade was accomplished pursuant to the sentence of a court- 
martial, the action of the Army Discharge Review Board could have 
no effect on such reduction. Assuming, however, that the reduction in 
grade was made pursuant to the mandatory provisions of the Army 
Regulations requiring such action in the case of a member to be sepa- 
rated with an Undesirable Discharge (see par. 25 of AR 615-366, 
February 5, 1954; par. 4.1 of AR 615-368, C-1, May 17, 1949; and 
par. 11 of AR 635-89, January 21, 1955, in effect at the time of Ser- 
geant Orchard’s discharge), the change in the character of his dis- 
charge from “Undesirable” to “General under Honorable Conditions” 
removed the ground for the reduction, rendered that reduction a nul- 
lity and required restoration to the grade from which he had been er- 
roneously reduced. See 26 Comp. Gen. 265. In the latter event, there 
would be no authority for computing his pay and allowances for 
March 14, 1955, and for the unused leave standing to his credit at that 
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time on any grade other than that in which he was actually serving, 
master sergeant E-7. Questions a and b are answered accordingly. 

Presumably Sergeant Orchard’s discharge came within one of the 
classifications listed in AR 615-120, dated March 31, 1954, making 
him ineligible to reenlist, and the change in the character of his dis- 
charge from “Undesirable” to “General under Honorable Conditions,” 
approved by the Army Discharge Review Board on May 8, 1959, re- 
moved the above restriction. He reenlisted in the Regular Army on 
June 9, 1959, in the grade of private E-2. 

Authority for enlistments and reenlistments in the Regular Army 
is contained in 10 U.S.C. 3256, which includes the following provi- 
sions relative to the grade in which a person shall be enlisted: 

(d) Subject to subsection (e), a person is enlisted in the Regular Army in 
the grade prescribed by the Secretary. 

(e) A person who, upon his discharge from the Regular Army, is recom- 
mended for reenlistment is entitled to be reenlisted in the grade held by him 
when discharged, if he applies therefor within a period to be specified by the 
Secretary, but not later than three months after his discharge. However, a per- 
son who has been discharged from the Regular Army because of the acceptance 


of his resignation is not entitled, upon reenlistment, to the grade held by him 
when discharged. 


The period specified by the Secretary within which a person must 
reenlist in order to be reenlisted in the grade held by him at time 
of discharge (E-7) is 90 days. See par. 20c of AR 601-210, April 27, 
1959, This regulation provides that the grade in which a person shall 


be reenlisted is E-2, regardless of the grade in which he was previously 
separated, if his reenlistment occurs more than 24 months after his 
last discharge. 

The statutory authority under which the Army Discharge Review 
Board acted is contained in 10 U.S.C. 1553, which provides that a 
Board set up thereunder shall review, at the request of the former 
member or on its own motion, the type and nature of the discharge or 
dismissal of such former member, unless'the discharge or dismissal 
resulted from the sentence of a general court-martial. That Board is 
authorized to change, correct, or modify any discharge or dismissal 
coming before it for review and to issue a new discharge in accordance 
with the facts presented. The Board, being limited in authority to 
acting upon the type or nature of the discharge or dismissal, has no 
power to revoke a discharge or change the effective date thereof. The 
change in character of Sergeant Orchard’s 1955 discharge from “Un- 
desirable” to “General under Honorable Conditions” by the Army Dis- 
charge Review Board in 1959, therefore, could not operate to bring 
his reenlistment on June 9, 1959, within 90 days of his previous dis- 
charge so as to entitle him to be reenlisted in the grade of master ser- 
geant E-7. 
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The reenlistment of the former member on June 9, 1959, in the 
grade of private E-2 was a voluntary contract entered into between 
him and the United States by which he agreed to serve in and receive 
the pay of that grade until such time as he should receive a promo- 
tion (or demotion) to a different grade. It is well settled that an en- 
listed man is entitled only to the pay and allowances of the grade ac- 
tually held by him. See 15 Comp. Gen. 935. Question c, therefore, 
is answered in the negative. 

Since payment on the voucher, as presented, is not authorized, the 
voucher is retained here. 


[B-148506] 


Leaves of Absence—Military Personnel—Payments for Unused 
Leave on Discharge, Etc.—Reservists Hospitalized, Etc. 


An Army reservist who was hospitalized when the period of his active duty 
for training terminated, but who continued to receive active duty pay and allow- 
ances prescribed in 10 U.S.C. 3687 and 3721 for the period of hospitalization until 
completion of disability processing and release to inactive duty may not be re- 
garded as in the active military service for accrual of leave under the Armed 
Forces Leave Act of 1946 after termination of the period of active duty for train- 
ing and while he was in receipt of active duty pay and allowances; therefore, 
payment for accrued leave after the member’s active duty for training terminated 
until release to inactive duty is not authorized. 


To Lieutenant Colonel E. P. Colio, Department of the Army, April 


26, 1962: 

Reference is made to your letter of January 26, 1962, and enclosures, 
forwarded here under D, O. No. A-638 (allocated by the Department 
of Defense Military Pay and Allowance Committee), requesting de- 
cision concerning the payment proposed on a military pay voucher 
stated in favor of Lieutenant Colonel Arthur L. Kiviette, 01 046 524, 
United States Army Reserve, for accrued leave for the period from 
April 3, 1961, to December 22, 1961. 

You state that Colonel Kiviette was ordered to active duty for train- 
ing for the period from January 3, 1961, to April 2, 1961, under Letter 
Orders USAR T-01-103, Headquarters XI U. S. Army Corps, dated 
January 26, 1961, as amended by Letter Orders USAR T-02-150, dated 
February 6, 1961; that he did not report for duty until January 26, 
1961, and was paid accordingly; and that payment for accrued leave 
for that period has been made. You state further that the officer was 
hospitalized from February 27, 1961, to December 22, 1961; that his 
active duty training orders were amended by Letter Orders T-04-3, 
Headquarters First United States Army, dated April 18, 1961, to con- 
tinue him “on duty for the purpose of completing disability process- 
ing” to terminate upon notification of the Secretary of the Army; that 
he was released to inactive duty on December 22, 1961; and that he has 
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been paid pay and allowances for the period from April 3, 1961, to 
December 22, 1961. You say that you are in doubt as to whether the 
period of hospitalization is active duty for training during which 
period the service member would accrue leave and become entitled to 
payment for any leave remaining unused at the time of his release 
from the hospital. 

Section 3(a) of the Armed Forces Leave Act of 1946, 60 Stat. 963, 
37 U.S.C. 31a(a), provides, in part, as follows: 

Each member of the armed forces shall be entitled to leave at the rate of two 
and one-half calendar days for each month of active service, excluding periods 


of (1) absence from duty without leave, (2) absence over leave, and (3) con- 
finement as the result of a sentence of court martial. 


Sections 3687 and 3721, Title 10, U.S. Code, provide that a member 
of the Army, other than of the Regular Army, is entitled to the pay 
and allowances, pensions, and other compensation, and to the hospital 
benefits, provided by law or regulation for a member of the Regular 
Army of corresponding grade and length of service, whenever— 


(1) he is called or ordered to active duty (other than for training under 
section 270(b) of this title) for a period of more than 30 days, and is disabled 
in line of duty from disease while so employed ; or 

(2) he is called or ordered to active duty, or to perform inactive-duty train- 
ing, for any period of time, and is disabled in line of duty from injury while so 
employed. 


Those statutory provisions were derived from the act of June 20, 
1949, 63 Stat. 201, 34 U.S.C. 855c-1 (1952 Ed.), which provided cer- 
tain benefits for members of the various reserve components of the 
Armed Forces “who suffer disability or death” in line of duty from 
disease or injury while engaged in extended active duty or in training 
duty. 

The act of June 20, 1949, specifically provided that members of the 
reserve components of the Armed Forces or their beneficiaries, under 
the conditions there mentioned, should be in all respects entitled to 
receive the same pensions, compensation, death gratuity, retirement 
pay, hospital benefits, and pay and allowances as were then or might 
thereafter be provided by law or regulation for members of the reg- 
ular components of the respective services of corresponding grades 
and length of service. In our decision of February 6, 1951, B-97226, 
30 Comp. Gen. 338, we pointed out that there was nothing in the lan- 
guage or in the legislative history of the act which would form a 
proper basis for concluding that the Congress intended to authorize 
any benefit or payment other than those specifically named in the act. 
We then held on such basis that payment of burial expenses, which 
was not specifically authorized in the act, might not be made unless 
provided for under other statutes. 


645-668 O - 63 - 47 
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In our decision of June 19, 1950, B-94890, 29 Comp. Gen. 509, we 
held that, under the provisions of the act of June 20, 1949, a member 
of the Marine Corps Reserve who was injured while on authorized 
training duty was entitled to continue in receipt of active duty pay 
and allowances for the period of hospitalization and while awaiting 
action on his disability retirement proceedings. And in several deci- 
sions we expressed the view that a reservist coming within the pur- 
view of the act and hospitalized for disability suffered in line of duty 
is entitled to active duty pay and allowances not only during hospi- 
talization but also after discharge from the hospital to the date the 
proper authorities determine that he continued to be disabled for his 
civilian pursuits, See 30 Comp. Gen. 185; éd. 476: and B-109544, 
February 12, 1953. 

We recognized in our decision dated February 8, 1954, B-116906, 
33 Comp. Gen. 339, that section 402(a) of the Career Compensation 
Act of 1949 (now codified as 10 U.S.C. 1201) requires, “as a condition 
precedent to retirement or payment of disability retirement pay, that 
the Secretary make the necessary disability retirement determinations 
while the member concerned is entitled to receive basic pay.” The 
officer in that case was a member of the U.S. Naval Reserve who, 
shortly after his release from a period of extended active duty, had 
become physically incapacitated by reason of a polio virus which 
might have entered his system during such period of extended active 
duty. We pointed out that, notwithstanding the fact that the officer’s 
active duty status under his basic active duty orders had terminated, 
if it should be administratively determined that the disease had its 
beginning prior to the time of his release from active duty, he would 
(by virtue of the provisions of law now codified with respect to the 
Army in 10 U.S.C, 3687 and 3721) then be entitled to active duty pay 
and allowances during a period of incapacity or hospitalization re- 
sulting directly from such disease. We then concluded that in such 
circumstances his status would be sufficient, when considered in con- 
junction with his earlier active duty status, to justify the conclusion 
that he could be considered a member “entitled to receive basic pay” 
within the meaning of section 402(a) and therefore as eligible to have 
his case considered under such section. 

In accordance with the cited decisions, it is our view that under the 
provisions of 10 U.S.C. 3687, an Army reservist who is injured while 
employed on active duty for any period of time, or who is disabled 
from disease while so employed for the requisite period, is entitled to 
continue in receipt of active duty pay and allowances while hospi- 
talized and while awaiting action on his retirement proceedings if such 
proceedings are instituted. Such section, however, does not provide 
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that a reservist shall be considered in active military service while 
in receipt of such benefits, and it contains no specific provision for the 
accrual of leave by a reservist in such circumstances. It is our view, 
therefore, that Colonel Kiviette’s active duty terminated on April 2, 
1961, no orders having been issued on or before that date to extend his 
period of training. Compare 40 Comp. Gen. 664; 27 Comp. Gen. 490. 
Commencing April 3, 1961, he was not in active military service with- 
in the meaning of the provisions of the Armed Forces Leave Act of 
1946 and he did not accrue any leave during the period from April 3, 
1961, to December 22, 1961. See 30 Comp. Gen. 338. Compare 33 
Comp. Gen. 339, 344, answer to question (c). In this connection, it 
is considered proper to point out that we have held that leave is not 
a part of an officer’s pay and allowances. See 26 Comp. Gen, 738, 742. 

Accordingly, the proposed payment is not authorized and the mili- 
tary pay voucher, together with the accompanying endorsements and 
enclosures, will be retained here. 


[B-148507] 


Bids—Evaluation—-O ptions—Additional Amounts—A ppropriation 
Availability Extent 


An invitation for the construction of certain basic items and optional items which 
provided for determination of the lowest responsive bid for the base bid without 
consideration of the optional work that was needed and that would be included 
in the award to the extent that appropriations were available at that time is 
an invitation that is not only legally defective because of the Government’s 
intent to make an award on more than the base bid but, also, because excepting 
the optional items from bid evaluation would be contrary to the principle of full 
and free competition for such items; therefore, an administrative determination 
to reject all bids and to correct the deficient invitation was proper. 


To the Arden Engineering Company, Inc., April 27, 1962: 

Reference is made to the matter of your bid protest under Army 
Corps of Engineers’ invitation No. Eng-80-347-62-12. 

In response to the invitation, which was issued on January 26, 1962, 
by the U.S. Army Engineer District, Eastern Ocean, New York, you 
submitted a basic bid offering to perform the construction of miscel- 
laneous items (CY-62)—including item numbers 1 through 72—at 
the Sondrestrom Air Base, Greenland, for an estimated total price of 
$494,183. You also quoted prices, as required, for all optional items 
A through P, made a part of the invitation, for which funds at that 
time were not available, in the estimated total amount of $626,885. 
Seven other bids were received for the basic items which ranged from 
the second low estimated bid of the Danish Arctic Contractors of 
$517,700 to an estimated high bid of $1,200,000 and the Government’s 
estimate for this part of the work was $708,124. All other bidders also 
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quoted estimated prices, as required, on optional items A through P. 
After examination and consideration of all bids received and of the 
terms of the invitation the Department of the Army concluded that 
all bids should be rejected on the grounds that the invitation im- 


properly provided for a determination of the low bidder on the basis 


of the price bid only for the base schedule whereas it was intended to 
award on the basis of funds available. All bidders were advised by 
teletype dated March 3, 1962, that the bids were rejected and on 
March 28, 1962, invitation No. Eng-—30-347-62-14 was issued as a re- 
placement invitation. This action resulted in your protest. 


Material in support of your protest, which has been brought to the 
attention of our Office by your attorneys, consists of the memorandum 
dated March 29, 1962, to the Army District Engineer, New York; the 
supplemental memorandum delivered to our Office on April 17, 1962; 
and your resume of the conditions attending the transaction addressed 
to the Honorable John O. Pastore, United States Senate. While 
considerable detail is set forth in the memoranda it appears that your 
protest is based principally on the grounds that you were the lowest re- 
sponsible bidder, that your bid conformed to the invitation, that it was 
the most advantageous to the Government and, therefore, you are en- 
titled to the award of contract on item numbers 1 through 72 as well as 
on the optional items, in accordance with the provisions of note 3 on 
page UP-15 of the invitation. It is your position that under these 
circumstances the rejection of all bids by the Army Engineers was 
arbitrary and capricious, was not supported by any compelling or 
cogent reasons, and was in clear derogation of the interests in main- 
taining and preserving the integrity of the competitive bidding system. 
In your attorneys’ supplemental memorandum and in a conference 
held between your attorneys and representatives of our Office your 
attorneys placed much stress upon the question as to whether funds 
for the optional items were or were not available at the time the in- 
vitation for bids was issued in view of the reason given in the telegram 
to you for the rejection of the bids. 

The legal question presented is whether the invitation for bids as 
issued was in accord with the applicable law and regulations. The 
pertinent terms of the invitation provided : 

2. Determination of lowest responsive bid will be based on the TOTAL BASIC 
MI OPTIONAL ITEM: Items Nos. A thru P are optional items for the reason 


that funds therefor are not presently available. With respect to said items, the 
Government will have options to make awards to the contractor to whom an 
award is made of the TOTAL BASIC BID. The options may be exercised by the 
Contracting Officer not later than 31 May 1962 * * *, 


At the time invitation No. Eng-30-347-62-12 was issued it was 
stated therein that the optional items were being set forth in the 
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invitation “for the reason that funds therefor are not presently avail- 


able.” Where a current nonavailability of funds is given as the sole 
reason for the inclusion of optional work and where, as here, there 
can be no question that the requirement covered by the options would 
fulfill an existing need of the Government, we believe that these facts 


indicate a clear intent of the Government to make an award of the op- 
tional work to the extent funds actually are available at the time of 
award of the basic items. Therefore, since it appears that the Govern- 
ment’s intent in that regard was sufficiently established, it must be 
concluded that the provision of the invitation for determination of 
the lowest responsive bid on the basis of the total basic bid, was legally 
defective. The Army Engineers have advised that at the time of the 
bid opening funds in the approximate amount of $940,000 were avail- 
able for award of the base bid, plus 12 of the 17 optional items. They 
have advised further that an award to you of the base bid, together 
with the optional items within the funds available, would not result 
in the acceptance of the lowest aggregate bid for the work to be per- 
formed. Such an award would be in contravention of the provisions 
of section 2305 of Title 10, United States Code, which require award 
to the most advantageous bidder, price and other factors considered. 

Inasmuch as the optional items were not to be evaluated it seems ob- 
vious that competition was not secured for those items. The pre- 
scribed bid evaluation method was therefore contrary to the principle 
that full and free competition must be secured on all formally adver- 
tised Government procurements. Under the applicable statutory pro- 
visions referred to above the primary consideration should have been 
the procurement of the basic as well as the optional work to be award- 
ed at the lowest total price quoted for such work. 

Furthermore, under paragraph 10(b) of the Instructions to Bid- 
ders made a part of the invitation the Government expressly reserved 
the right to reject any and all bids under the invitation. This was in 
accordance with the provision in 10 U.S. Code 2305 which authorizes 
the rejection of all bids if the head of the agency determines such ac- 
tion to be in the public interest. It consistently has been held by the 
accounting officers of the Government and by the courts that the ques- 
tion of rejecting all bids and readvertising is primarily a matter of 
administrative discretion. Also, it has been held that a request for 
bids does not import any obligation to accept any of the bids received, 
including the lowest correct bid. 17 Comp. Gen, 554; 26 id 49; Perkins 
v. Lukens Steel Co., 310 U.S. 113; O’Brien v. Carney, 6 F. Supp. 761: 
Colorado Paving Co.v. Murphy, 78 F. 28. 

Since the responsibility for making a determination to reject all 
bids lies with the administrative officers of the purchasing agency, in 
the absence of clear proof of abuse of their discretionary powers in 





712 DECISIONS OF THE COMPTROLLER GENERAL [41 


that regard, this office will not object to such action. This is especially 
true where, as here, the purpose is to correct a legal deficiency in the 
invitation. Of course, we are fully aware that the rejection of bids. 
after they are opened and each bidder or subsequent prospective bid- 
der has learned his competitors’ prices is a serious matter and such 
action should not be taken except for cogent reasons. However, for 
the reasons explained above, we think there was a proper basis for 
the administrative determination of the insufficiency of the original 
invitation and, that being the case, we would not be justified in 
objecting to the administrative action taken in the matter. 

Insofar as concerns your attorneys’ contention regarding the ques- 
tion whether funds were or were not available for the optional items at 
the time bids were requested, it is our opinion that the contracting 
agency properly should have provided for evaluation of bids on the 
basis of the total work to be awarded, including the work specified in 
the options, if accepted, irrespective of when and to what extent funds 
might become available. 

Accordingly, your protest in the matter is denied. 


[B-147981] 


Transportation — Dependents — Military Personnel — Incidental 


Expenses 


A regulation which would authorize reimbursement to members of the uni- 
formed services for incidental expenses (taxicab fares between terminals, tips 
for handling baggage, port taxes, passport and visa fees) in connection with 
the transportation of dependents on change of station, similar to the items that 
are reimbursable for the travel of the member is proper under the broad 
language in section 303(c) of the Career Compensation Act of 1949, which 
entitles members to transportation in kind for dependents, or to reimburse- 
ment, or to a monetary allowance in lieu of transportation in kind. 


To the Secretary of the Air Force, April 30, 1962: 


By letter of February 19, 1962, the Under Secretary of the Air 
Force requested a decision as to whether we would be required to 
object, in whole or in part, to promulgation of changes to the Joint 
Travel Regulations to authorize reimbursement for certain types of 
expenses incident to transportation of dependents which are now 
prohibited by paragraph 4400-1 of the Joint Travel Regulations 
although authorized in connection with travel of the member him- 
self under Part I, Chapter 4 of those regulations. The request 
was assigned Control No. 62-5 by the Per Diem, Travel and Trans- 
portation Allowance Committee. 

The Under Secretary says that, in view of representations made 
by the services and upon consideration of the nature and purposes 
of such expenses, it is concluded that many travel expenses of the 
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types incurred by members are equally applicable to travel by de- 
pendents and should receive equal consideration in determining 
amounts reimbursable for travel by dependents. It is particularly 
urged by the services, he says, that reimbursement should be made 
for entry fees, port taxes, boarding taxes, and similar fees incurred 
incident to transportation of dependents when not included in the 
price of the ticket. It is said that in view of the holding in 15 
Comp. Gen. 151, such charges logically should be reimbursed for 
dependents’ travel as well as for travel by members. In addition, 
the view is expressed that several other types of expenses for which 
members are reimbursed are also necessary incidents of travel by 
dependents and should be considered in arriving at the cost of such 
travel, such as: 

1. taxicab, bus, streetcar, subway, or other public carrier fares to, from, 
and between carrier terminals ; 

2. tips to Pullman porters, or similar train attendants overseas, and cus- 
tomary tips for baggage handling ; 

3. costs of checking and transfer of baggage ; 

4. passport and visa fees, including cost of photographs and birth certificates, 
or other acceptable evidence of birth, required in connection therewith. 

In a memorandum for this Office dated December 20, 1961, on the 
same subject, the Per Diem, Travel and Transportation Allowance 
Committee pointed out that in both France and the United Kingdom, 
for example, a government tax and an embarkation tax is collected 
from passengers departing from commercial airports; also that there 
is a tax or charge levied upon passengers boarding or disembarking 
from commercial vessels in French ports. It was said that some of 
these taxes, fees, and charges are stated separately on the tickets, 
while others are evidenced by stamps attached thereto, and that pay- 
ment of such charges is required whether the traveler is a member 
or a dependent. The view was expressed by the Committee that such 
charges are incident to the transportation of dependents for which 
reimbursement may be authorized to the member under section 
303(c) of the Career Compensation Act, as amended. 

In decision of August 22, 1935, 15 Comp. Gen. 151, it was held that 
under section 12 of the act of May 18, 1920, 41 Stat. 604, authorizing 
the furnishing of transportation in kind to dependents of service 
personnel, and section 12 of the act of June 10, 1922, 42 Stat. 631, 
providing that “Actual expenses shall be paid for travel under 
orders outside the limits of the United States in North America,” a 
tax imposed by a foreign government on transportation purchased 
for members and dependents could be paid as a necessary part of the 
cost of such transportation. However, under section 12 of the Pay 
Readjustment Act of 1942, 56 Stat. 364, 365, 87 U.S.C. 112 (1946 Ed.), 
providing for transportation in kind for dependents or payment of 
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amounts equal to the commercial cost of such transportation, it 
was held that the right to that payment was not conditioned upon 
the utilization of commercial transportation but was in the nature 
of an allowance based solely on commercial transportation costs and 
that reimbursement therefore necessarily was limited to the commer- 
cial cost of transportation purchased in lieu of transportation in kind, 
exclusive of transportation tax. See decision of March 24, 1945, 
24 Comp. Gen. 696, 701. Reimbursement on a mileage basis in lieu 
of transportation in kind for travel of dependents was authorized 
by the act of April 27, 1946, 60 Stat. 126, 127, 37 U.S.C. 112d (1946 
Ed.). 

Section 303(c) of the Career Compensation Act, as amended, 37 
U.S.C. 253(c), provides that under such conditions and limitations 
and for such ranks, grades, or ratings and to and from such loca- 
tions as may be prescribed by the Secretaries concerned, members of 
the uniformed services when ordered to make a change of permanent 
station shall be entitled to transportation in kind for dependents or 
to reimbursement therefor, or to a monetary allowance in lieu of such 
transportation in kind at a rate not in excess of the rate prescribed 
in subsection (a) of the same section, 37 U.S.C. 253(a). Subsection 
(a), in similar language, provides for transportation or transporta- 
tion allowances for members on the basis of transportation in kind, 
reimbursement therefor, or a monetary allowance in lieu of cost of 
transportation, with 7 cents per mile set as the maximum rate for 
such allowance. Repayment for transportation expenses of depend- 
ents, therefore, unlike the condition existing under prior legislation, 
is provided on a reimbursement rather than allowance basis. 

Under the broad authority of section 303(c), therefore, it is our 
view that it is within the power and discretion of the Secretaries 
to prescribe regulations authorizing reimbursement to members for 
expenses of travel of their dependents on the basis of the same ele- 
ments of cost as are authorized for the members themselves, as 
reimbursable transportation expenses, in Part I, Chapter 4 of the 
Joint Travel Regulations pursuant to section 303(a) of the act. We 
would not be required to object to changes made in the Joint Travel 
Regulations within that authority. 
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[B-147777] 
Pay—Retired—Foreign Citizenship Effect 


A Retired Reserve officer who is receiving retired pay based upon completion 
of a prescribed period of service in the Armed Forces when he acquires foreign 
citizenship would no longer be liable for involuntary recall to active duty in 
times of war or national emergency and the acquisition of the foreign citizen- 
ship would be inconsistent with the oath prescribed for Reserve officers to support 
and defend the Constitution of the United States; therefore, in the absence of 
any law authorizing continuation of an officer’s membership in a Reserve organi- 
zation after he becomes a citizen of a foreign country, payment of retired pay may 
not be approved. 


Pay—Retired—Foreign Employment 


The authority for acceptance by members of reserve components of employment 
with foreign governments and with business concerns controlled by foreign gov- 
ernments in section 247 of the Armed Forces Reserve Act of 1952, 10 U.S.C. 1032, 
when approved by the Secretary of the pertinent military department, is the 
Congressional consent required to overcome the Constitutional prohibition against 
acceptance of foreign emoluments by persons holding offices under the United 
States in Article I, section 9, clause 8 of the United States Constitution ; there- 
fore, the acceptance of employment with a foreign government by a Retired 
Reserve member receiving retired pay based on length of service, with the ap- 
proval of the employment by the Secretary of the department concerned, does not 
affect the member’s entitlement to retired pay. 


Pay—Retired—Foreign Employment 


The right of a retired member of a reserve component of the uniformed services 
who is in receipt of retired pay based on length of service to accept employment 
with a foreign private concern not controlled by a foreign government is subject 
to Executive Order No. 5221, which prohibits acceptance of employment by of- 
ficers and employees of the executive branch with any foreign concern which 
is in competition with American industry ; however, acceptance of employment 
by a retired Reserve officer contrary to the provisions of the Executive order 
would not automatically terminate the member’s retired Reserve status. 


To the Secretary of Defense, May 1, 1962: 


The five questions presented for decision in Military Pay and Allow- 
ance Committee Action No, 295, forwarded here with transmittal let- 
ter dated December 8, 1961, by the Assistant Secretary of Defense 
(Comptroller), will be answered in the order presented. Questions 
1 through 3, which will be considered together, are as follows: 


1. A Reserve officer, a citizen of the United States is retired under 10 USC 
8911. He is duly placed in the Retired Reserve and is receiving retired pay. If 
he acquires foreign citizenship would his entitlement to retired pay be affected? 

2. Would the answer differ as to retirement under 10 USC 3911, 6323, or 14 
USC 232? 

3. If entitlement to retirement pay is affected in any case of retirement under 
the foregoing provisions of law, could the Reserve officer, by terminating his 
retired status through resignation or other means, then acquire foreign citizen- 
ship and continue to receive retired pay? 

It is stated in the discussion in Committee Action No. 295 that a 
Reserve officer may retire under 10 U.S.C. 3911, 6323, 8911 or 14 U.S.C. 
232 when he has completed 20 years of active service, 10 of which have 
been as a commissioned officer, and that retired pay is authorized 
under 10 U.S.C. 3991, 6323, 8991 and 14 U.S.C, 232, which statutes 


contain no restriction against payment of retired pay to an officer who 
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acquires foreign citizenship. Reference is made also to the holdings in 
three decisions of this Office, the first of which (387 Comp. Gen. 207) 
held that a Marine Corps Reserve officer retired for disability under 
the act of August 27, 1940 (54 Stat. 864, as amended, 34 U.S.C. 855c-1, 
1946 Ed.), was entitled to his retirement pay regardless of whether 
he continued to hold a status as an officer in a reserve component ; 
that the right to such disability retirement pay under the 1940 act, 
as amended, was not contingent upon the member’s military status 
after the date of his retirement; and that his retired pay would not 
terminate because he became a citizen of a foreign country. Reference 
is made to the fact that this case also held that the right of a member 
of the Regular Navy to retired pay terminates if his status in the 
Regular Navy terminates and that loss of United States citizenship 
is inconsistent with a continuation of that status, In the second case 
(38 Comp. Gen. 523), it was held that the discharge of an enlisted 
man on the retired list of the Regular Navy terminates the status on 
which his retired pay depends, it being stated that retired Navy en- 
listed men are a part of the Navy and in time of war or national 
emergency may be called to active duty; that they are subject to 
naval authority; that they are not discharged upon retirement but 
rather regarded as continuing in the service upon the retired list; 
and that a member's later discharge therefore terminates his retired 
pay. Cited also is decision B-144694, dated February 14, 1961, hold- 
ing that an enlisted man of the Regular Air Force—an alien who 
had met the statutory requirement for enlistment by filing a legal 
intention to become a citizen of the United States—who was retired 
for disability is entitled to retired pay regardless of lack of citizen- 
ship, no provision of law barring the payment of retired pay to the 
alien or indicating that lack of citizenship of such a person was 
inconsistent with his status as a retired member of the Regular Air 
Force having been found. 

The committee discussion contains the observations that while the 
above decisions do not cover the case of a Reserve officer retired for 
length of service under 10 U.S.C. 3911, 6323, 8911 or 14 U.S.C. 232, the 
right to retired pay would seem to depend, under the principles of these 
decisions, upon whether such retired pay is contingent upon continued 
military status and, if so, whether becoming a citizen of a foreign 
country may be considered consistent with such a status. Mention is 
also made of several provisions of law originating in the Armed Forces 
Reserve Act of 1952 as being germane to the questions. These are 10 
U.S.C. 267 (providing for a Ready Reserve, a Standby Reserve and 
a Retired Reserve as a part of each Armed Force) ; 10 U.S.C. 1376 
(providing for the maintenance of retired lists by the Secretary con- 
cerned) ; 10 U.S.C. 274 (1960 amendment providing for the automatic 
placement in the Retired Reserve of members retired under sections 
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3911, 6323 or 8911 of Title 10 or 14 U.S.C, 232); and 10 U.S.C. 675 
(providing for the ordering to active duty of qualified members of 
the Retired Reserve without their consent in time of war or national 
emergency). It is stated that these provisions of law imposed a lia- 
bility for service after retirement, a liability to which members of the 
Regular components are subject. 

A legislative intent to rely upon the Retired Reserve as a source of 
manpower in time of war or national emergency is indicated by the 
enactment of such provisions of law as 10 U.S.C. 267 (providing for a 
Retired Reserve as a part of each Armed Force) ; 10 U.S.C. 675 (pro- 
viding for the ordering to active duty of qualified Retired reservists 
without their consent in time of war or national emergency) ; and 14 
U.S.C. 240 (providing for the recall to active duty of retired officers 
in time of war or national emergency). In such circumstances, it 
would seem that the retired pay received by a Retired reservist is based 
on his status in an Armed Force as a member of that organization and 
that less of such status would terminate his right to retired pay. 

Under the provisions of 10 U.S.C. 591, a person is not eligible for 
appointment as a Reserve officer unless he meets the citizenship require- 
ments of that section, that is, with certain exceptions which do not 
appear pertinent here, appointment as a Reserve officer is prohibited 
unless the person is a citizen of the United States, has declared his in- 
tention to become a citizen of the United States or has previously 
served in the Armed Forces or in the National Security Training 
Corps. Incident to such appointment as a Reserve officer the appointee 
must take a prescribed oath of office. That oath is to the effect that the 
appointee “will support and defend the Constitution of the United 
States against all enemies, foreign or domestic; that I will bear true 
faith and allegiance to the same * * *.” 5 U.S.C. 16. See, also, 50 
U.S.C. App. 454(i) (7) which provides that certain aliens liable for 
induction and who are appointed as officers may take an oath other 
than that mentioned above to be prescribed by the Secretary of Defense. 
If, after the prescribed oath has been taken, an officer who is a citizen 
of the United States abandons his United States citizenship and be- 
comes a citizen of some foreign country, that action on his part seems 
to us to be entirely inconsistent with his oath as a Reserve officer to 
support and defend the Constitution of the United States against all 
enemies, etc., and hence, that action also seems to be inconsistent and 
repugnant to a continuation of his status as an officer in a Reserve or- 
ganization, Ready, Standby or Retired. In the absence of some pro- 
vision of law authorizing a continuation of such an officer’s membership 
in a Reserve organization after he becomes a citizen of a foreign 
country, the payment to him of retired pay incident to his service in the 
Armed Forces of the United States under the statutory provisions 
referred to in your first two questions would be of such doubtful 
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legality that we would be required to withhold our approval of it. Ac- 
cordingly, question 1 is answered in the affirmative, question 2 is 
answered in the negative, and since termination of an officer’s Reserve 
status through resignation or other means would terminate his right to 
retired pay under the provisions of law referred to in your third ques- 
tion, that question is answered in the negative. 

Questions 4 and 5 are as follows: 

4. A Reserve officer, a citizen of the United States is retired under 10 USC 8911. 
He is duly placed in the Retired Reserve and is receiving retired pay. (No 
acquisition of foreign citizenship is involved.) Assuming approval by the Sec- 
retary of the department concerned, is there any remunerative position he might 
accept from a foreign government or any concern wholly or partly controlled 
by a foreign government, or by such government not so controlled, which would 
affect his entitlement to retirement pay? 

5. Would the answer differ as to retirements under 10 USC 3911, 6323 or 14 
USC 232? 

The eighth clause of Article 1, section 9, of the United States Con- 
stitution provides as follows: 


No Title of Nobility shall be granted by the United States: And no Person 
holding any Office of Profit or Trust under them, shall, without the Consent of 
the Congress, accept of any present, Emolument, Office, or Title, of any kind 
whatever, from any King, Prince, or foreign State. 


Cited as having a bearing on the problem here involved is Execu- 
tive Order No. 5221 dated November 11, 1929, which prohibits accept- 
ance of employment by an officer or employee of the executive branch 
of the Government with any foreign government, partnership, cor- 
poration or individual in competition with American industry, regard- 
less of whether he is on annual leave or leave without pay. 

Section 247 of the Armed Forces Reserve Act of 1952, 66 Stat. 495, 
as codified in 10 U.S.C. 1032, provides as follows: 

Subject to the approval of the Secretary concerned, a Reserve may accept 


civil employment with, and compensation therefor from, any foreign gov- 


ernment or any concern that is wholly or partly controlled by a foreign 
government. 


Section 246 of the same act, 66 Stat. 495, 50 U.S.C. 981 (1952 Ed.), 


reenacted as section 29(d) of the act of August 10, 1956, 70A Stat. 
632, now 5 U.S.C. 30r(d), provided, as follows: 

When not on active duty, members of the reserve components shall not be 
held or considered to be officers or employees of the United States, or persons 
holding any office of profit or trust or discharging any official function under 
or in connection with any department or agency of the United States, solely 
by reason of their appointments, oaths, commissions, or status as such, or any 
duties or functions performed or pay and allowances received as such. 

It seems apparent that both section 247 and section 246 apply to 
Reserve officers not on active duty and that the purpose of section 246 
was to grant such officers an exemption from laws which otherwise 
restrict the employment and receipt of compensation incident to that 
employment by officers and employees of the United States or persons 
holding an office under the Government. It seems equally apparent, 
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however, that the exemption granted in section 246 was not intended 
to cover civil employment by a foreign government as mentioned 
in section 247. It is our view that section 247 (10 U.S.C. 1032) grants 
Congressional consent—contemplated by Article I, section 9 of the 
Constitution—to Reserve officers to accept civilian employment and 
compensation from foreign governments and business concerns wholly 
or partly controlled by such governments when the approval of the 
pertinent Secretary has been obtained. It is assumed that the Secre- 
tary would not approve such foreign civil employment if that employ- 
ment was prohibited by the provisions of Executive Order No. 5221. 

It is understood that the phrase “or by such government not so 
controlled” in question 4, refers to foreign private concerns not con- 
trolled by any foreign government. Executive Order No. 5221 appears 
to cover employment in such situations if the concern involved is in 
competition with American industry. See, also, 5 U.S.C. 59c and 10 
U.S.C. 6112(b). However, the terms of the Executive order do not, 
in our opinion, warrant a conclusion that acceptance of employment 
contrary to its provisions would automatically terminate a retired 
Reserve status. 

Question 4 is answered accordingly. 

We find nothing which requires a different answer with respect to 
retirements under 10 U.S.C. 3911, 6323 or 14 U.S.C. 232, and question 
5 is answered in the negative. 


[B-148332] 


Taxes—State—Government Immunity—Meals Furnished by Com- 
mon Carriers 


Although the South Carolina sales tax imposed on all retail sales, including 
meals furnished by a railroad to military personnel traveling on official busi- 
ness within the State, is a tax on the vendor so that the Federal Government’s 
constitutional immunity from State taxation is not for application and does 
not exempt the United States from liability to the carrier for the tax, the 
tax on the meals constitutes a portion of the cost of the meals obtained from 
the carrier by the use of meal tickets, which specify the maximum cost per 
meal, so that the Government’s liability for the tax is subject to the limitations 
on the meal ticket; therefore, if the tax causes the maximum amount to be 
exceeded, payment for such excess is not authorized but if the tax does not cause 
the maximum to be exceeded, payment for the meals including the tax is proper. 


» To Lieutenant Colonel A. G. Perry, Department of the Army, 
May 1, 1962: 


Reference is made to your letter of February 9, 1962, file FINCS- 
FD, transmitted here by 1st endorsement of March 1, 1962, from the 
Office Chief of Finance, requesting a decision as to whether payment 
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is authorized on a voucher transmitted therewith in favor of the Sea- 
board Airline Railroad Company.. 

The voucher is in the amount of $125.23 for 54 meals at $2.25 per 
meal ($121.50) furnished by the railroad company to military per- 
sonnel traveling over that portion of the carrier’s lines which lie 
within the boundaries of the State of South Carolina plus a three 
percent South Carolina sales tax ($3.73). The voucher is supported 
by the involved meal tickets, forms DD 652, which authorize the fur- 
nishing of specified number of meals in railroad trains at a cost per 
meal of not to exceed $2.25. The request for advance decision ques- 
tions the propriety of the payment of the State sales tax. 

The South Carolina sales tax is an imposition upon the privilege 
of the business of selling at retail and measured by the amount of 
business done. State v. Byrnes, 66 S.E. 2d 33. It is computed at 
an amount equal to three percent of the gross proceeds of sales of the 
business of “every person engaged or continuing within this (the) 
State in the business of selling at retail any tangible personal prop- 
erty whatsoever, including merchandise and commodities of every 
kind and character * * *.” 65-1401, South Carolina Code of Laws 
1952 Annotated, 1960 Cumulative Supplement. Section 65-1407 of 
the South Carolina code provides in effect that the vendor may add 


to the sales price the amount of the tax and section 65-1409 provides 


that the failure to pass on to the purchaser the amount of the tax 
in no way shall relieve the vendor from paying the tax. Under 
such sections, while the vendor may pass on the tax to the vendee, 
this is not mandatory and the vendor’s failure to do so does not affect 


his liability for the tax. Thus, it is clear that the legal incidence of 


the tax is on the vendor. No provision has been found in the South 
Carolina statutes specifically exempting from the tax amounts of 
sales to the United States. 


Where the legal incidence of a State tax is on the vendor of goods 


or services to the United States Government, the constitutional 


principle under which the Federal Government is immune to State 
taxation is inapplicable. 24 Comp. Gen. 150; 32 id. 423 and 33 id. 453. 
Hence, the United States is not constitutionally immune from the 


economic burden of such tax, if by contract or otherwise it is liable to 


the vendor for the amount of the tax. However, such amount, to the 
consumers or the Government, no doubt, constitutes a portion of the 
cost of the meals. 

The involved meals were obtained from the carrier by use of a meal 
ticket (DD Form 652) which is a duly authorized and written request 
upon a railroad or steamship company, hotel restaurant, or eating 
house for furnishing of a meal or meals. The meal tickets state that 
the cost per meal in dining car or railroad train shall not exceed 
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$2.25, which is the maximum rate prescribed by paragraph 5, Army 
Regulations No. 55-65, dated July 7, 1960. That regulation provides 
that, payment for meals procured by use of meal tickets will be made 
to the concern furnishing the meals upon presentation of the meal 
ticket or tickets to Finance Center, U.S. Army, Attention, Chief, 
Transportation Division, Indianapolis 49, Indiana, and that “The 
payment will not exceed the number of meals nor the price set forth 
on the meal ticket.” Paragraph 21, AR 55-65, July 7, 1960 [Italics 
supplied. | 

As mentioned above, the involved meal tickets each specify that 
the cost per meal is not to exceed $2.25 and the instructions to the 
vendor on the reverse of the ticket state that “The person who fur- 
nishes meals on this ticket must see that the number and the value of 
the meals do not exceed that authorized on the ticket * * *.” The 
meal tickets alone constitute the basis of the Government’s obligation 
to the railroad company and payment properly may not be made of 
an amount in excess of that stated therein. 

Accordingly, the voucher, which together with the attached meal 
tickets, is returned herewith, may be certified for payment not in 
excess of the maximum authorized on the meal tickets, $121.50. Since 
the amount billed on account of tax constitutes a part of the cost of 


the meal and causes the maximum amount authorized and promised to 


be paid by the Government to be exceeded payment of such excess is 
not authorized. However, in the event inclusion of the amount for 
the tax would not cause the maximum cost promised by the Govern- 
ment to be exceeded, we perceive no proper basis for objection to the 


payment by the United States of the amount of the tax provided such 


tax is uniformly passed on to other consumers. 


[B-148624] 


Bids—Qualified—Omission of Items—Acceptance Justification 


The failure of a low bidder in response to a construction invitation to quote a 
price on one minor item, in relation to the cost of the two major items which 
were separate and unrelated to the minor item, not only would not affect the 
bidder’s obligation to perform the work on the two major items, regardless of 
the reason for the omission, so that he could not be regarded as having an unfair 
advantage over other bidders, but, in view of the fact that the low bid was 
substantially lower than other bids if the price on the omitted item had been 
quoted, acceptance would not be prejudicial to other bidders; therefore, all 
bidders being able to compete on an equal basis, award to the low bidder, who 
agreed to perform all three items of work without additional charge may not 
be legally questioned. 


Bids—Qualified—Omission of Items—Acceptance Justification 


The failure of a low bidder to quote a price on one item in response to an 
invitation, which did not contain any explicit requirement that failure to 
quote a price on all items would disqualify the bid, would afford no legal basis 
for disqualification on that account alone. 
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Bids—Qualified—Evaluation—Aggregate v. Separable Items, 
Prices, Etc. 


Under an invitation which reserved to the Government the right to make an 
award on any and all items, acceptance of bids on an item to item basis would 
not be precluded, the reservation entitling the Government to make an award 
on the basis determined to be most advantageous, price and other factors 
considered. 


To Hart, Rockwood, Davies, Biggs, and Strayer, May 2, 1962: 


Further reference is made to your telegram and letter of April 9, 
1962, with enclosure, protesting on behalf of the Umpqua River Navi- 
gation Company the award made to S. D. Spencer and Son, J. N. 
Conley, and G. D. Dennis and Sons (hereinafter referred to as 
Spencer), a joint venture, under Invitation for Bids No. CIVENG- 
35-026-62-116, issued under date of February 8, 1962, by the U.S. 
Army Engineer District, Portland, Oregon. 

The record shows that under the cited invitation, bearing bid open- 
ing date of March 20, 1962, bids were requested for performance of 
work, described therein as “Repair to South Jetty at the mouth of 
the Umpqua River, Oregon,” in accordance with attached drawings 
and specifications. The bid schedule, attached to the bid form, listed 
the work covered by the invitation under three items. Item Nos. 1 
and 2 covered the furnishing and placement of prescribed classes of 
stone, in the estimated quantities of 270,000 and 40,000 tons, respec- 
tively, and item No. 3 covered the construction of an access gate on the 
crest of the jetty. Item No. 1 was divided into two subitems, (a) 
and (b), for quoting prices on the stone furnished up to and above 
200,000 tons, respectively. The bid schedule as submitted by Spencer 
contained the following entries: 


Estimated Unit Estimated 
Item No. Quantities Unit Price Amount 
5 é. 200, 000 Ton $6. 47 $1, 294, 000 
b. 70, 000 Ton 5. 80 406, 000 
2. 40, 000 Ton 10. 00 400, 000 
3. 1 Job 
BO inwnn 2, 100, 000 


Of the six other bids received, ranging up to a total estimated price of 
$3,254,280, Umpqua’s bid in the total estimated amount of $2,132,990, 
or $32,990 in excess of the total figure in Spencer’s bid, was the second 
lowest bid. The record further shows that immediately upon the 
opening and the reading of its bid, Spencer’s representative alleged 
that the quotation of a price on item No. 3 of the invitation had been 
inadvertently omitted. It is also administratively reported and con- 
firmed by the evidence of record, consisting of the bidder’s notarized 
statement of March 22, 1962, and its original worksheets, that Spencer 
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had intended to quote a price of $1,500 for furnishing the access gate. 
It is further reported that, based on the administrative determination 
that, notwithstanding the omission of a price quotation on item No. 
3, Spencer’s bid was responsive to the invitation, award has been made 
to that firm and that, under the terms of the contract executed by the 
parties, Spencer has agreed to perform all of the work covered by the 
invitation without any added charge for the construction of the 
access gate. : 

It is your contention, in substance, as set forth in your correspond- 
ence of April 9, 1962, and in supplementary memorandum and letter 
of April 16 and 20, 1962, respectively, that the acceptance of Spencer’s 
bid was contrary to and in violation of 10 U.S.C. 2305(c) and imple- 
menting administrative regulations. That section provides that 
under formal advertisements for bids award shall be made “to the 
responsible bidder whose bid conforms to the invitation and will be the 
most advantageous to the United States, price and other factors con- 
sidered.” It is your position that, by reason of its failure to quote a 
price on item No. 3 of the invitation, the Spencer bid did not “con- 
form” to the invitation and, accordingly, the award to that firm should 
be canceled and the contract awarded to Umpqua. [Italics supplied. ] 

We have consistently held, as set forth in the numerous decisions of 
this Office cited by you in support of your position, that a nonrespon- 
sive bid does not constitute an offer which properly may be accepted. 
While several of those decisions involved the failure of a bidder to 
submit a price on one or more of the items under the covering invita- 
tion, this fact alone is not necessarily determinative of the responsive- 
ness of a bid. Rather, the responsiveness or nonresponsiveness of a 
bid is for determination upon the basis of the terms of the invitation 
on which the bid is submitted. Where the invitation for bids expressly 
provided that no bid would be considered for only a part of the items 
covered by the invitation (Office decision of December 15, 1959, B- 
141395) ; where the invitation for bids expressly required that bidders 
bid on each type of finish of the supplies there involved and further 
provided that noninclusion of a price thereon would render the bid 
nonresponsive (Office decision of August 28, 1961, B-146329); and 
where the invitation for bids expressly provided that bidders who had 
not previously furnished equipment of the type specified to the Govern- 
ment “shall submit a bid on the Original data called for herein” 
(Office decision of December 20, 1961, B-147586, 41 Comp. Gen. 412), 
we held in the cited decisions that failure of the bidder to comply with 
the mandatory provisions of the invitation rendered its bid nonre- 
sponsive. No such mandatory provisions as were involved in those 
cases are present herein. 


645-668 O - 63 - 48 
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Apparently in recognition of the principle that, under invitations 
which do not require bidders to bid on all items, a bid on less than 
all items may nevertheless be regarded as responsive as to those items 
on which bids are submitted, it is your contention (1) that the invita- 
tion here involved implicitly required bidders to submit bids on all 
items and (2) that the Government was precluded by paragraph 38 of 
the Invitation for Bids from acceptance of bids on an item-by-item 
basis. 

So far as concerns your first contention, paragraph 5(b) of the 
Instructions to Bidders (Construction Contract), Standard Form 22, 
attached to and specifically made a part of the Invitation for Bids 
(Construction Contract), Standard Form 20, provides, in pertinent 
part, that: 

Where the bid form ezplicitly requires that the bidder bid on all items, failure 

to do so will disqualify the bid. [Italics supplied.) 
In view of the absence in the invitation of any explicit requirement 
that bidders bid on all items, it must be concluded that failure to 
bid on item No. 3 in this case would afford no legal basis for disquali- 
fication on that account. 

Also, we are unable to agree with your contention that the cited 
provision of the Invitation for Bids precluded the Government from 
the acceptance of bids on an item-by-item basis. Paragraph 10 of the 
Instructions to Bidders, Standard Form 22, provides, in part, that: 

(c) The Government may accept any item or combination of items of a bid, 


unless precluded by the invitation for bids or the bidder includes in his bid a 
restrictive limitation. 


Page “B” of the Invitation for Bids, which expressly states that it is to 
be read “IN CONJUNCTION WITH INSTRUCTIONS TO BID- 
DERS, U.S. STANDARD FORM 22,” provides under paragraph 3 
thereof that: 

The Government further feserves the right to make award on any or all sched- 
ules of any bid, unless the bidder qualifies such bid by specific limitation; also 


to make award to the bidder whose aggregate bid on any combination of bid 
schedules is low. 


Contrary to the interpretation placed by you on the above-quoted 
provision, it is our opinion that the Government was not precluded 
thereby from the acceptance of bids on an item-by-item basis but 
that, in addition thereto, the Government further reserved the right 
to make award to one bidder for all the items covered by the sched- 
ule, whichever action was determined to be most advantageous to 
the Government, price and other factors considered. 

The basic reason underlying the statutory requirement that a bid, 
to be eligible for award, must be in conformity with the invitation 
for bids is to assure that all bidders will have the opportunity of 
competing on an equal basis and to have their bids evaluated on the 
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same basis. Equality of treatment of all bidders, as applied to the 
circumstances involved in this case, requires that no bidder, by the 
omission of a bid on an item, thereby gain an advantage for him- 
self or prejudice the position of other bidders. It seems to us that 
if no such advantage or prejudice results from the bidder’s omis- 
sion of a bid on an item, the other bidders have no just cause for 
complaint against an award on that bid. On the basis of the terms 
of the invitation here involved, we find no advantage to Spencer in 
omitting a bid on item No. 3 thereof. 

The usual advantage attributable to the submission of a nonre- 
sponsive bid is an option thereby gained by the bidder to decide 
after opening whether to accept or reject an award. Spencer had no 
such option with respect to the items on which it bid. Of the three 
items covered by the invitation, Spencer’s bid on item Nos, 1 and 2, 
covering the furnishing and placement of stone in the repair of 
the jetty and comprising, based on the Government’s estimated cost 
thereof of $2,462,000, all but about one-twentieth of one percent of 
its estimated cost of all items, was in strict accordance with all appli- 
cable terms and conditions of the invitation and specifications. Item 
No. 3 of the invitation, covering the construction of an access gate to 
control. vehicular traffic on the jetty and comprising an estimated 
cost by the Government of only $1,000, involved a relatively minor 
accessory in the overall work of repairing the jetty. There is no 
doubt in our minds that acceptance of Spencer’s bid as submitted 
would have obligated that firm to perform the required work under 
item Nos. 1 and 2, regardless of the reason for its omission of a 
bid price on item No. 3. In view of our conclusion with respect to 
the items bid on by Spencer, and of the separate, unrelated and 
relatively minor nature of the work under item No. 3 in relation 
to item Nos. 1 and 2 of the invitation, we cannot conclude that any 
possible advantage was gained by Spencer in omitting a bid on item 
No. 3. 

Concerning the consideration of possible prejudice to other bidders 
by the acceptance of Spencer’s bid, the only prejudice remotely con- 
ceivable is the effect of the omission of a bid price on item No. 3 
in evaluating bids to determine the low bidder. The difference 
between Spencer’s bid and the next low bid of Umpqua was $32,990. 
The Government’s estimated cost of item No. 3 was, as stated above, 
$1,000 and the six bids received thereon ranged from your low bid 
of $490 to $2,280. Spencer’s alleged intended bid for item No. 3 
was $1,500 and it is administratively reported that in response to 
a previous invitation it bid $1,000 for the construction of a similar 
gate. On the basis of such evidence, it appears indisputable that 
the Spencer bid would have been low even if a price had been quoted 
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on item No. 3. In view thereof, and of our conclusion that Spencer’s 
omission of a bid on item No. 3, even if deliberate, would have obli- 
gated it to accept an award on its bid on item Nos. 1 and 2, we 
must conclude that other bidders were not prejudiced by the accept- 
ance of Spencer’s bid. Finally, with respect to whether Spencer was 
obligated, upon acceptance of its bid, to furnish item No. 3, while 
we have serious doubt that it was so required, in view of its agree- 
ment under the terms of the contract to furnish that item, the ques- 
tion is academic and need not now be determined. 

Accordingly, since the record shows that the contract has been 
awarded to the lowest responsive bidder, we find no legal basis to 
question the award as made. 


[B-148049] 


Subsistence—Per Diem—NMilitary Personnel—Temporary Duty— 
Training or School Assignment—Duty Away From Initial Report- 
ing Station 


When members of reserve components of the uniformed services are ordered to 
active duty for training for periods of short duration and after reporting to 
the training station are ordered to another location where practically the 
entire period of ordered duty is performed, the location of such duty must in 
fact be considered the training duty station and the members may not be con- 
sidered “away from their designated posts of duty” for entitlement to per diem. 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
Training or School Assignment—Duty Away From Initial Report- 
ing Station 

Air National Guard members who were ordered to report to Brooklyn, New York, 
for a 15-day tour of duty for training and who, during the period, performed 
12 days of duty at Reading, Pennsylvania, pursuant to temporary duty orders 
must have Reading regarded as in fact the training duty station so that the 
members may not be considered away from their designated post of duty for 
entitlement to per diem while at Reading ; however, in view of an administrative 
misinterpretation of 39 Comp. Gen. 753 which did not stand for the proposition 
that per diem could be paid for duty at a location away from the initial report- 


ing point when practically all of the period of ordered duty is performed at 
such location, per diem payments in this instance will not be questioned. 


To the Secretary of the Air Force, May 3, 1962: 


Section 303 (a) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 253(a), provides that under regulations prescribed by the 
Secretaries concerned, members of the uniformed services shall be 
entitled to receive travel and transportation allowances for travel 
performed under competent orders upon a change of permanent sta- 
tion, or otherwise, or “when away from their designated posts of duty” 
regardless of the length of time involved. Section 303(g) of the 
1949 act, 87 U.S.C. 253(g), authorizes the Secretaries concerned to 
determine what shall constitute a “travel status.” Paragraph 6001 
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of the Joint Travel Regulations, which authorizes travel and trans- 
portation allowances to members of reserve components called or 
ordered to active duty for training with pay, specifically provides that 
“No travel per diem allowances are payable for any period a member 
is at his training duty station.” Certain members of the Air National 
Guard, however, have been paid per diem while on training duty 
contrary to that prohibition. 

The questionable per diem payments involved travel under Special 
Orders No. 27, dated August 16, 1958, issued by Headquarters 106th 
Fighter Interceptor Wing, New York Air National Guard, U.S. Naval 
Air Station, New York, New York, directing certain members to 
proceed on temporary duty from National Guard Air Force Base at 
that station to National Guard Air Force Base, Reading, Pennsy]- 
vania, for approximately 14 days for the purpose of receiving instruc- 
tion and training in the operation and maintenance of C-119 type 
aircraft. Upon completion of the temporary duty, the orders directed 
the members to return to their station at New York. Per diem was 
authorized for the temporary duty at Reading pursuant to verbal 
orders of the Chief, National Guard Bureau, which were confirmed by 
message, Headquarters, New York Air National Guard, AHX449, 
August 15, 1958. Information before us shows that the members con- 
cerned reported to the U.S. Naval Air Station, Brooklyn, New York, 
on August 16, 1958, the first day of field training, and after necessary 
orientation and indoctrination as to the mission and pending activities 
of their organization, they departed on temporary duty. The mem- 
bers were paid per diem for the period August 18 to 29, 1958, as 
evidenced by Voucher No. 20152, October 1958 accounts of R. W. 
Barnes, Symbol B5255. On August 29, 1958, the members departed 
Reading for New York to be administratively processed as required, 
including final muster and pay. The above Voucher No, 20152 con- 
tains a notation “Paid in accordance ANGR 50-03.” Air National 
Guard Regulation 50-03, dated December 10, 1956, in effect during 
the period here involved, established policies and procedures for the 
conduct of Air National Guard field training and provided, in para- 
graph 16c, that Air National Guard personnel would not be paid 
per diem during field training except when authorized by the Chief, 
National Guard Bureau. The prohibition is currently contained in 
paragraph 15c, Air National Guard Regulation 50-03, February 2, 
1961. 

In response to inquiry by our Air Force Audit Branch as to the 
propriety of per diem payments made under the circumstances dis- 
closed, the Chief, National Guard Bureau, in third endorsement dated 
June 7, 1961, expressed an opinion, in substance, that the per diem 
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payments were proper on the basis of 39 Comp. Gen. 753. Con- 
currence in that view was expressed by the Air Force Accounting and 
Finance Center in letter dated September 18, 1961. In a later com- 
munication the National Guard Bureau expressed the view that the 
provisions of Air National Guard Regulation 177-04 dated May 10, 
1961, satisfied the requirements of 39 Comp. Gen. 753. 

Air National Guard Regulation No. 177-04, dated May 10, 1961— 
which was issued subsequent to the duty performed by the New York 
Air National Guard unit—explains the policy on payment of travel 
and transportation allowances to Air National Guard members who 
are directed to perform temporary duty travel away from their train- 
ing duty station during periods of active duty for training and cites 
the Joint Travel Regulations and 39 Comp. Gen. 753 as authority for 
the payment of per diem for temporary duty travel. Paragraph 3a 
of those regulations provides that Air National Guard members will 
not be called to active duty for training and concurrently placed on 
temporary duty solely for the purpose of entitling them to travel and 
transportation allowances, and subparagraph b provides, in pertinent 
part, that before entitlement can exist the following conditions must 
be satisfied : 

(1) Members must be ordered to active duty for training for a specific purpose 
at a definite training duty station. The training duty station then becomes 
the members permanent duty station so far as the provisions of the Joint Travel 
Regulations are concerned. 

(2) After reporting for duty in compliance with the orders referred to in 


the preceding paragraph, members may then be directed to perform TDY travel 
away from the training duty station. 


The provisions of the above-quoted paragraph 3b(2) apparently 
are viewed by the National Guard authorities as contemplating that 
the station to which the member first reports shall be considered his 
training duty station for travel allowance purposes, even though 
training duty for performance by him at some other point may consti- 
tute the major portion of his tour of training duty. In this regard 
it may be noted that paragraph 4f of the Air Force Regulation 45-14, 
applicable in the case of Air Reserve training duty, specifically limits 
the duration of temporary duty by reservists at any one location 
away from the designated post of duty (training duty station) to not 
more than 50 percent of their tour of duty. 

In 28 Comp. Gen. 166, involving Naval Reserve personnel ordered 
to proceed to a specific location for temporary active duty of short 
duration and subsequently ordered to one or more other locations for | 
temporary additional duty upon completion of which they are to 
return to the former place, it was pointed out that nothing therein 
is to be construed as approving any practice of ordering such personnel 
to temporary active duty at a place other than the place it is intended 
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their primary duties will be performed and then subsequently order- 
ing them to another place—where their primary duties actually will 
be performed—for temporary additional duty solely for the purpose 
of paying them a per diem in lieu of subsistence at the latter place. 
See, also, 33 Comp. Gen. 494. In decision of May 9, 1960, B-138219, 
39 Comp. Gen. 753, cited in the above-mentioned National Guard Reg- 
ulation No. 177-04, there were involved both Public Health Service 
officers and civilan employees who were to be ordered to report to 
Grand Junction, Colorado, for the purpose of engaging in a specific 
project which would require them to be away from Grand Junction 
for the performance of temporary duty at various points in the field, 
generally for periods of one or two days at each location. It was 
concluded that if such persons are ordered to report at Grand Junc- 
tion for duty, in connection with which a considerable amount of con- 
tinuous travel in the field involving short stopovers at several different 
locations is contemplated after a period of indoctrination, training, 
and instruction at that place, and later orders are issued directing 
the performance of temporary duty away from and return to that 
place upon the completion of such duty, such persons may be regarded 
as being in a travel status away from their permanent duty station 
while performing such temporary duty in the field. 

Contrary to the view taken by the National Guard Bureau, which 
view is to some extent supported by its syllabus, the decision reported 
at 39 Comp. Gen. 753 does not stand for the proposition that per 
diem is authorized for duty performed at a location away from the 
initial reporting point when practically the entire period of an ordered 
tour of duty is performed at such location. 

In the case of the above-mentioned New York Air National Guard 
unit, 12 days of the 15-day tour of duty was performed at Reading, 
Pennsylvania. Hence, Reading was in fact the training duty station 
and under the law and regulations the members concerned may not 
be considered as being “away from their designated post of duty” 
while at Reading for per diem purposes. It follows that there was no 
proper basis for authorizing the per diem payments in the case dis- 
cussed. Since, however, as indicated above, the view of the National 
Guard Bureau finds support in the syllabus of 39 Comp. Gen. 753, we 
will not question otherwise proper payments in this instance. 

We will be required to take exception to future per diem payments 
made under similar circumstances, and in order to avoid any misunder- 
standing that entitlement to per diem under the circumstances stated 
might exist under Air National Guard Regulation No. 177-04, partic- 
ularly the provisions of paragraph 3b(2), quoted above, we suggest 
that this regulation be clarified to conform with the rule in this area 
as explained above. 
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[ B-147600 J 
Contracts—Status—Schedule of Rates Type 


Modification of a schedule of rates type contract for stevedoring services to 
permit a prospective change in rates to include additional payment for a mechan- 
ization fund assessment established as a result of a new collective bargaining 
agreement is proper under such a schedule of rates type contract, which is a 
continuing offer ripening into a contract by performance of the cargo service 
and under which the Government establishes the rates and, therefore, may 
prospectively change the rates. 





CLontvects—Status—Master Agreements 


Mowification of a master stevedoring agreement, under which rates are nego- 
tin a job basis, to include with the commodity type rate an additional 
mecha:isation fund assessment established as a result of a new collective bar- 
eniiine agreement is not subject to legal objection under such a master type 


agreement, which requires only that the contracting officer obtain a fair price, 
and whether a fair price, including the additional assessment costs, has been 
obtained does not go to the legality of the agreement or its modification. 


Contracts—Modification—Consideration—Propriety 


Modification of negotiated and advertised stevedoring contracts, which contained 
provisions authorizing price escalation and revision upon the occurrence of 
certain contingencies and termination by either party, without cause, to permit 
revision of the mechanization fund assessment on a per revenue ton rather than 
a per man-hour basis, as a result of a new collective bargaining agreement, does 
not require additional consideration, the price revision clause giving the Govern- 
ment the benefit of a better price constitutes an effective part of the consideration 
for the revision, and under the termination clause the forebearance of the con- 
tractor from exercising his termination right constitutes adequate consideration 
for the modification. 


To Colonel W. E. Vidlock, Department of the Army, May 4, 1962: 


Reference is made to letter dated November 14, 1961, from the Direc- 
tor, Field Division Operations, Finance Center, U.S. Army, trans- 
mitting your communication dated August 22, 1961, and subsequent 
conferences with members of the Department of the Army Washing- 
ton staff regarding the payment of two vouchers submitted to you 
by Pacific Far East Line, Inc., and the Rothschild-International 
Stevedoring Company, representing so-called Mechanization Fund 
assessments under certain contracts which you advise are in four 
groups, as follows: 

1. Schedule of Rates, Schedule Q. This is a schedule or unilateral 
contract setting forth the conditions and rates under which orders 
are placed with steamship companies for rendering stevedoring serv- 
ices at commercial facilities. Change 5 effective April 3, 1961 pro- 
vided for payment of the mechanization fund assessments as an 
additional payment. 

2. Contract Nos. DA-04-197-931 TC 3671/3685 for stevedoring 
services rendered in the Washington-Oregon Area. These contracts 
set forth the conditions and rate classification schedules under which 
payment will be made but do not contain rates. Prices are negotiated 
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for each job in advance and are incorporated into the delivery order 
issued therefor. No reference to mechanization fund assessments is 
referred to in the basic contract nor has a modification been issued in 
connection therewith. 

8. Contract Nos. DA-04-197-931 TC-3521, 3643 and 3526 for steve- 
doring and related services rendered in the Long Beach-Los Angeles 
Area, the Port of Stockton and San Francisco Bay Area commercial 
facilities, respectively. These are negotiated contracts for which all 
conditions and rates under which payment may be made are prescribed. 
These contracts were amended effective April 3, 1961 to provide for 
payment of mechanization fund assessments as a separate item. 

4. Contract No. DA-04-197-931 TC-3525 for stevedoring services 
rendered by California Stevedore and Ballast Company at San Fran- 
cisco Bay Area Army Facilities. This contract is similar in most 
respects to contract Nos. DA-04-197-931 TC-3521 and 3643 except 
that it is a formally advertised contract. It was also modified effec- 
tive April 3, 1961, to provide for separate payment of mechanization 
fund assessments. 

You advise that your reluctance to pay these vouchers is premised 
upon your belief that the above-mentioned amendments of April 3, 
1961, pursuant to the issuance of a Modification 2 on the same date, 
which will be discussed later herein, amount to amendments without 
sufficient consideration. In support of this position, you have referred 
to numerous opinions which have been rendered by this Office. 

As a matter of background, it appears that the problem of assess- 
ments for a mechanization fund originally arose because of an Au- 
gust 10, 1959, collective bargaining agreement between the Pacific 
Maritime Association and the International Longshoremen’s and 
Warehousemen’s Union. This agreement, in effect when current con- 
tracts were entered into, provided for the establishment of a fund 
of $1,500,000 to be used for the benefit of union members to compen- 
sate for any loss to them which might be due to mechanization prac- 
tices authorized by the agreement. To establish this fund, the Pacific 
Maritime Association assessed its members, including stevedoring 
firms, 614¢ per hour for every hour each longshoreman was employed 
in handling cargo. Stevedoring firms, it is reported, knowing that 
they had to pay this assessment, included this element in their costs 
in computing the commodity rates. Accordingly, the contracts men- 
tioned under 3 and 4 above included in the commodity and manhour 
rates an amount to cover the 614 cent man-hour assessment made 
upon its members by the Pacific Maritime Association under the col- 
lective bargaining agreement, which rates heretofore have been paid 
without question. It is understood that the Schedule Q rates in 
effect prior to change 5 also included such assessment. 
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On October 18, 1960, the collective bargaining agreement was re- 
vised. The amount of the Mechanization Fund was raised from 
$1,500,000 to $29,000,000, and a period of 5 years was set for the 
accumulation of the fund. In order to raise this new amount, the 
Pacific Maritime Association changed its method of assessment from 
614¢ per man-hour to 2714¢ per revenue ton. It is stated that the 
new method of assessment presented a problem to the Government 
because the new assessment would be charged on a revenue ton, either 
weight or measurement, and the commodity rates in the contracts 
were based upon a measurement ton. While translation of the 614¢ 
per man-hour into commodity rates was a fairly simple matter, it 
is stated that as the situation existed at the time the new collective 
bargaining agreement became effective, translation of the 2714¢ per 
revenue ton into the commodity rates was not practical in that the 
contracting officer had no basis for determining if the rates would 
be fair and reasonable. The contracting officer, therefore, felt that 
it became the obligation of the Government, upon demand of the 
contractor, to modify the class 3 and 4 contracts to include the new 
mechanization fund assessment. 

Both the negotiated and the advertised contracts classified in 3 and 
4 above contain price escalation and price revision clauses. The 
advertised contract provides (GP 11) that if there are changes in 
the wage rates, allowances and conditions pertaining to employees 
as a result of modifications to the collective bargaining agreements, 
then an equitable adjustment will be made in the commodity and 
man-hour rates. The negotiated contracts provided for negotiations 
to revise the contract prices upon demand of either party. It is 
reported that under these provisions, the contractors demanded revi- 
sion of rates because of the modification to the collective bargaining 
agreement. It is to be noted also that both types of contract permitted 
voluntary termination by either party upon 30 or 60 days notice. In 
the circumstances it is the view of the Judge Advocate General that 
the contracting officer had the following choices: 

1. Refuse to negotiate an equitable adjustment, which in his opinion 
would have been a breach of contract. It is also his view that refusal 
to consider the increased assessment as a cost would have caused the 
contractor to terminate and made necessary a repurchase of the 
stevedoring services required. 

2. Negotiate with a view to including the 2714¢ per revenue ton in 
the commodity rates. 

3. Negotiate with a view to paying the assessment as an item sepa- 
rate from commodity rates. 

The General Counsel, Transportation Corps, advises that had the 
revised assessment remained on the basis of man-hours, the alternative 
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set forth in item numbered 2 above would have been adopted. How- 
ever, the change from man-hours to revenue tons as the basis for the 
2714¢ assessment complicated the problem, for the reason that at 
the time the rate increases were to be negotiated there was no practical 
basis upon which to translate the 2714¢ revenue ton assessment into 
commodity rates applicable to all rates involved. An example stated 
was that as the conditions existed at the time, a Conex container 
might have been assessed’on either a weight or measurement ton basis, 
depending on the type of cargo within the container.. Therefore, in 
order to realistically translate the 2714¢ revenue ton assessment into 
commodity rates, it would have been necessary to know what type 
of supplies would be shipped in the future in Conex containers, thus 
making this factor speculative. The General Counsel, in his opinion 
dated September 22, 1961, continues as follows: 


It is generally true that a Contractor faced with an unknown or speculative 
factor will find it necessary to include in his bid a “cushion” to absorb the 
risk. This is true whether a new bid or a negotiation for revision of rates 
is involved. In this case, at the time the amendment to the contract was under 
discussion, the Contracting Officer was without a practical basis to measure 
fair and equitable commodity rates. Negotiations for revision of commodity 
rates would have resulted, in the best judgment of all concerned, in unrealistic 
rates detrimental either to the Contractor or to the Government. If, under the 
rates thus established, a Contractor finds by experience that he is incurring 
a substantial loss, he will terminate the contract under the Termination Clause. 
It is to be remembered that the Termination Clause in a stevedoring contract 
differs from the ordinary contract Termination Clause and is optional, without 
cost, to either the Contractor or the Government. The Contracting Officer may 
also terminate if experience shows the Government is paying unrealistically 
high rates. However, if either party had terminated and had new procurement 
of services been sought at that time, bids received would without doubt have 
also contained a “cushion” in the rates to protect the Contractor, or, the Gov- 
ernment would have provided in the IFB for separate payment for ‘the Fund 
Assessment. [Italics supplied.] 


Faced with such situation,-the Contracting Officer was required to act in the 
best interests of the Government. With unknowns involved, modification of 
commodity rates and termination were to be avoided. The remaining alter- 
native was to amend the contract so that the Government’s contractual obliga- 
tion to effect a change when Contractor’s costs increased by virtue of collective 
bargaining agreement, might be placed on a fair and equitable basis. At the 
time, the best method appeared to be payment of the 27144¢ assessment per 
revenue ton on a monthly basis, and modify the commodity rates to remove 
therefrom the 6144¢ per man-hour assessment which had been included in the 
contract price. 


The modifications referred to above removed the 614 cents per man 
per hour from the contract commodity and man-hour rates effective 
April 3, 1961, and provided for a credit to the Government as a result 
of retroactive refunds to the contractor and nonpayment by the 
contractor of the 614 cent assessments, and for payment to the con- 
tractor of the 2714 cent per revenue ton assessments for the period 
January 16 through April 2, 1961, with respect to cargoes handled 
under the several contracts. 
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With respect to the legality of action on each of the four types 
of contracts referred to above, the General Counsel expressed his 
opinion as follows: 


a. Schedule of Rates—Schedule Q Contracts. This is a type of continuing 


offer ripening into a contract by act of acceptance by the Contractor; that 
is, by performing a cargo service. There is no requirement on the Contractor 
to accept the cargo for loading and the only agreement between the Government 
and the Contractor is that, in the event services are performed, a specified 
rate will be paid. Thus, once a cargo is accepted and loaded by the Contractor, 
he becomes entitled to the applicable rates in effect under Schedule Q at the 
time of the performance of the work. The rates are established by the Gov- 
ernment and may be changed prospectively by the Government, at its option, 
to state that the revised Mechanization Fund Assessment of 2744¢ per revenue 
ton to the vessel operator will be payable on a reimbursement basis. If this 
change is unsatisfactory to the Stevedore Contractor, he may refuse to accept 
the cargo for loading. Under this arrangement, there is no legal basis for 
retroactive modification of Schedule Q rates. Thus, a Contractor may not be 
required to repay the Government 644¢ per man-hour assessment previously 
included in the published rates, nor may the Contractor receive from the 
Government, by virtue of work performed at the published rate, any increased 
cost such as an increased assessment due to a collective bargaining agreement. 

b. Master Stevedoring Agreements. This type of agreement does not specify 


rates and does not, of course, contain a price escalation clause. When work is 
to be performed under a Master Agreement, the rates are negotiated on a job 
basis. Once the rates are mutually agreed upon they are incorporated in a 
delivery order. The negotiated rate constitutes a firm contract regardless of 
inclusion therein, or failure to include assessments of any type. A Contractor 
therefore has no legal right to claim additional compensation because he failed 
to include in the negotiated rate an assessment made against him for a Mechi- 
nization Fund or any other Fund. However, the Contractor has the legal right 
to negotiate on any basis, not only on a commodity rate basis. He may offer, 
and the Government may accept, a commodity rate plus compensation for a 
Mechanization Fund Assessment on a revenue ton basis. The limitation on 
the Contracting Officer is, under competitive conditions, to obtain a fair price 
for the Government. Whether a fair price has included any assessment or 
other Contractor costs does not go to the legality of the agreement. 

ce. Negotiated Contract. This is a contract, with a Price Revision Clause, for 


services to be performed over a specified period of time. As stated above, the 
original contract rates included the 644¢ per man-hour assessment made against 
the Contractor by virtue of the Mechanization Fund collective bargaining agree- 
ment. As also stated above, it is the opinion of this office that the increase in the 
assessment for the Mechanization Fund imposed an obligation on the Government 
to negotiate new rates. The Price Revision Clause of this contract permits a 
revision of prices upon demand, when changes in wages, working conditions or 
“other conditions” occur. A change in a collective bargaining agreement which 
will result in an increased cost to the contractor is, and has for a long period of 
time been considered a change or condition warranting negotiation of modified 
rates. Under this clause, there is no yearly percentage limitation on increases 
or decreases in the contract price. The provision envisions a revision of the 
commodity rates and does not limit how the rates are expressed. This contract 
was properly amended by decreasing the commodity rate and establishing another 
method of absorbing the cost of the additional assessment. As in the case of most 
collective bargaining agreements, when an additional burden is imposed upon the 
Contractor, the question of benefit to the Government is not involved. Obviously, 
an increase in wages is not a benefit to the Government as a contracting party. 
Fringe benefits which accrue to labor and increase contractor cost cannot be said 
to benefit the Government as a contracting party. Whether the increased assess- 
ments benefits the Government is not at issue. The issue is that whether, under 
the Price Revision Clause above, the Contracting Officer, upon demand, may 
negotiate a new price which includes this element of increased contractor cost. 
In the opinion of this office, absorption of this increased cost by the Government 
is inescapable according to the contract. 
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d. Formally Advertised Contracts. 


(i) Contract No. DA 04-197-931-TC-3525 was awarded pursuant to the formal 
advertising procedure. It contains a price escalation clause which differs from 
the price revision clause discussed in the preceding sub-paragraph. This clause 
provides that if there are increased or decreases in wage rates, allowances and 
conditions pertaining to the Contractor’s employees as a result of effective col- 
lective bargaining agreements, the parties shall negotiate an equitable adjustment 
in the commodity and man-hour rates. The clause limits upward adjustment to 
10% during the first year and an additional 10% during the ensuing year. The 
intent of this provision was that a total increase of 20% was permissible during 
the two-year term. . 

(ii) As above stated * * * it was determined to be to the benefit of the Govern- 
ment to amend the contract to provide for payment of the increased contractor 
cost, incurred by virtue of a modification of the Mechanization Fund collective 
bargaining agreement, by other means than change in the commodity and man- 
hour rates. As the contract provided only for a change in the commodity and 
man-hour rates, it was necessary to amend this provision of the contract based 
on consideration flowing to the Government. Had the contract been modified in 
accordance with its original terms, that is, modified commodity and man-hour 
rates, additional consideration would not have been required. However, to 
modify the terms of the contract, consideration was necessary. 


With respect to the Schedule Q contracts and the Master Steve- 
doring Agreements, we find no basis for questioning the conclusions 
of the General Counsel. Since the vouchers submitted by you involve 
services performed under one or the other of those types of agreement, 
they are properly for payment if otherwise correct. 

As to the negotiated and advertised contracts listed as classes 3 and 
4, you have submitted no vouchers for payments due or claimed under 
the modifications discussed. The question of the validity of those 
modifications is therefore not, strictly speaking, before us. However, 
in view of the representations of the Transportation Corps that the 
problem is urgent, and in order to avoid the further delay involved in 
resubmission of the matter with proper vouchers, we will indicate our 
conclusions concerning the propriety of the modifications. 

Preliminary to the consideration of the particular circumstances 
here involved, we take note of two principles not fully developed either 
in your memorandum or that of the General Counsel. 

First, revision of a contract pursuant to provisions thereof which 
specifically require revision upon the occurrence of stated contingen- 
cies does not require additional benefit to the Government. The bene- 
fit to the Government is part of the consideration for the original 
contract and the revision clause, and consists of the elimination from 
the original pricing provisions of any allowance for the contingency 
upon which the revision is to take place. By eliminating the risk to 
the contractor of the particular contingency, the Government obtains 
the benefit of closer pricing in the initial agreement, and this benefit 
constitutes an effective part of the consideration for the revision if 
and when the contingency occurs. 

Secondly, where a contract creates a right in the contractor to 
terminate his obligations thereunder at his will, without limit as to 
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cause, his forbearance from exercising that right may in itself be 
adequate consideration for modification of the terms of the contract. 
Determinations of the need of the Government for continuation of 
the contract, and of the price which will be to the interest of the Gov- 
ernment to pay therefor, are in the sound discretion of the contracting 
officer, and his action in such circumstances will not ordinarily be 
questioned by our Office unless clearly arbitrary or unreasonable. 

Bearing these principles in mind, in the light of the factual back- 
ground and legal interpretations set forth above pertaining to the 
modus operandi of the mechanization fund, and the potentially serious 
labor situation which led to the issuance of Modification No. 2, we are 
in agreement with the General Counsel, Transportation Corps, that, 
under the unique circumstances prevailing there was no satisfactory 
alternative except to issue the modifications. With respect to the 
other detailed arguments presented by you we are inclined to accept as 
reasonable the following statements of the Commanding General, 
Transportation Terminal Command, Pacific: 


* * * it must be observed that the Government, in the advertised contract, 
has already benefited from a liberalization of employee working conditions. 
One example is that vendor-owned pallets must be loaded by the Contractor 
directly to the ship without rehandling, as before, and the stevedoring is, there- 
fore paid for at 70% of the contract commodity rate. Although the Contractor 
is not required to furnish labor for the rehandling, the cost of this labor would 
have been less than 30% of the rate. Thus, although the Contractor has not 
thereby decreased his contract costs so as to be subject to a demand for reduc- 
tion of commodity rates, nevertheless, the Government has received a direct bene- 
fit from the liberalization of employment conditions. The benefit derived is esti- 
mated to be approximately $18,500 for a one-month period. It is anticipated that 
in this contract, and in the negotiated contracts, the Contractor will be able to 
eliminate men in gangs, clerks and other employees. When this occurs, steps 
will be taken to demand a reduction in commodity or manhour rates under the 
contract clauses. 

In thé contracts having price escalation clauses, the Government has benefited 
since the inception of the contract period, as the Contractor was thereby pre- 
cluded from quoting a rate which contained an allowance for the contingency of 
an increase in the amount of Mechanization Fund Assessment. 

It must be further noted that, under some contracts, the Government has 
already recouped the mechanization fund assessment of 644¢ per manhour which 
was included in contract rates since their commencement date. In addition, 
the Command, under its Terminal Tariff I-B administered by the Finance and 
Accounting Officer, has been collecting the Mechanization Fund Assessment, in 
addition to commodity rates, from vessel operators under circumstances when the 
Army performs loading or discharging for the account of the vessel operators 
(the reverse situation from Schedule Q). 


In conclusion, therefore, and while we appreciate your concern in 
the matter, particularly in the light of the many decisions of this Office 
cited in your memorandum, we believe that the situation herein 
described is distinguishable from the situations existing in the opinions 
cited and, accordingly, we perceive no legal objecton to payment of 
vouchers based upon the aforementioned Modifications No. 2, dated 
April 8, 1961, to the contracts enumerated in your submission. 
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[B-147833] 


Bidders—Qualifications—Experience—Mandatory or Permissive 


Under an invitation reserving to the Government the right, after opening, to 
require bidders to show experience in manufacturing certain specific commercial 
items designated as comparable to the equipment desired, a bidder who has not 
manufactured the particular commercial equipment listed as comparable, but 
who has manufactured similar equipment of a higher quality and greater com- 
plexity, is not precluded by the permissive rather than mandatory experience 
requirement from showing experience with other comparable items, and his bid 
should not be considered nonresponsive as not meeting the experience require- 
ment in the invitation. 


Contracts—Awards—Labor Surplus Areas—Effect on Small Busi- 
ness Size 


A regulation by the Small Business Administration which permits an increase in 
the size standard for small business concerns offering to perform Government 
contracts in labor surplus areas issued under the Small Business Act, which in 
section 2(3), 15 U.S.C. 632, lists certain criteria for determining small business 
concerns, including the size standard which may vary from industry to industry, 
is a proper regulation under the authority vested in the Administrator of Small 
Business and is in conformity with the size standard provision in section 2(3) 
which was designed to insure flexibility in size standards rather than to pre- 
clude the administrator from increasing the size within an industry based on 
consideration of other relevant factors. 


To Arndt & Day, May 4, 1962: 


Reference is made to your letters of December 21 and 22, 1961, on 
behalf of the Redmanson Corporation, protesting the award of a con- 
tract to American Astro-Systems, Inc., by the Department of the 
Navy, under invitation for bids IFB-600-75-62-S, contract No. 
NObs-86363. 

You contend that the successful bidder did not meet the produc- 
tion and experience requirements of the invitation and that its bid 
was therefore not responsive. You also question American Astro- 
Systems’ status as a small business concern on the ground that the 
company, together with its affiliates, employs in excess of 500 persons, 
the basic standard for this type of procurement, and the Small Busi- 
ness Administration regulation increasing the size standard by 25 per- 
cent for contracts performed substantially in areas of substantial 
labor surplus is of doubtful legality. 

The invitation contains the following: 


NOTICE TO BIDDERS: In order to assist the Bureau of Ships in determining 
the responsibility of any bidder on this procurement, the Bureau of Ships 
reserves the right to require, after bid opening and on ten (10) days notice, any 
bidder to submit a technical report in writing. This report shall be sufficiently 
complete and detailed to permit the Bureau of Ships, without reference to 
any other data, to determine whether the bidder is technically qualified to pro- 
duce the supplies as specified in this Invitation and capable of furnishing them 
by the required delivery date(s). To this end, the report must include the 
bidder’s experience in designing and producing items of a quality, complexity 
and purpose comparable to the items called for by this Invitation. The Bureau 
of Ships considers that such comparable items are Air Conditioners, Size 2, 3 
and 5 used on U.S. Naval Ships. The report should also set forth the facilities, 
plant equipment, tooling and test equipment, and the background and experience 
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of the key personnel which the bidder has available for designing and producing 
the supplies called for by the Invitation. 


You contend that the above “NOTICE TO BIDDERS” makes it 
mandatory that a bidder, in order to qualify for the award, must show 
that he has had sufficient experience in designing and producing items 
comparable to those called for in the invitation, which comparable 
items are considered by the Bureau of Ships to be air conditioners, 
size 2, 3 and 5, used on U.S. Naval Ships, and that, since, according to 
reliable information received by you, American Astro-Systems has 
never produced size 2, 3 and 5 air conditioners, its bid should be con- 
sidered nonresponsive as not meeting the basic requirement of the 
invitation. 

The purpose of the quoted provision was to assist the contracting 
officer in determining the bidder’s responsibility and the reference 
to particular air conditioners was an indication by way of example of 
a comparable item, which was not intended to and could not preclude 
a showing of experience with other comparable items. The Navy se- 
cured the technical report referred to in the above quoted clause, 
request for which, incidentally, was permissive and not mandatory, 
which showed that American Astro-Systems had very substantial 
experience in designing and producing air-conditioning equipment, 
including units for shipboard use, which were of higher quality and 
greater complexity than the equipment called for by the invitation. 
It appears therefore that the bid of American Astro-Systems met the 
quoted requirement of the invitation. 

In any event, the contracting officer, based on the technical report, 
a preaward survey and the recommendation of the cognizant technical 
branch of the Bureau of Ships, determined the low bidder to be respon- 
sible. In this connection, it should be pointed out that, since experi- 
ence requirements relate primarily to the responsibility of a bidder, 
a low bid may not be rejected as nonresponsive solely because the bid- 
der fails to meet an experience requirement, unless it is determined that 
he is not, in fact, responsible. 39 Comp. Gen. 173, 178. 

Paragraph 3.1 of the applicable specification, MIL—A-19865 
(SHIPS), dated March 29, 1957, provides as follows: 


8.1 Standard Product.—Except where modified herein it is intended that the 


equipment and its component parts shall be a regular commercial product of the 
manufacturer or his supplier. 


You allege that American Astro-Systems is not in the commercial 
air-conditioning business, that the only air conditioners ever manu- 
factured by this company were of a special nature which were not 
commercially marketed, and that the bidder thus could not qualify 
as a responsive bidder in view of the specific requirement of paragraph 
3.1 quoted above. You allege further that if the specification had not 
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been written in a manner definitely requiring the supply of the com- 
mercial air-conditioning unit of the manufacturer, Redmanson would 
have been free to merely design a unit around the somewhat loose speci- 
fications, as embodied in MIL—A-19865, and would have been able to 
submit a bid at a considerably lower price. 

Prior to the award, the applicability of paragraph 3.1 to American 
Astro-Systems’ bid was raised within the Bureau of Ships and referred 
to its Office of Counsel which gave the opinion that the bid was respon- 
sive. Also, engineering and contracting personnel of the Bureau of 
Ships, who are familiar with this type of equipment, consider it highly 
unlikely that a speeially designed unit could be furnished at a substan- 
tially lower price than a modified commercial unit. However, it now 
has been reported by the Department of the Navy that after award 
it developed that the quantity of equipment actually required was 
substantially less than called for by the contract, and it was determined 
to be in the best interest of the Government to terminate the contract 
in its entirety and readvertise the required quantity. Accordingly, 
on December 29, 1961, the contract was terminated for the convenience 
of the Government and the procurement is being readvertised by invi- 
tation for bids No. 600-1016-62, scheduled for release early this month. 
In order to eliminate any possible ambiguity in paragraph 3.1 of the 
specification, this paragraph has been deleted. 

With reference to the small business status of American Astro- 
Systems, the Small Business Administration has determined that the 
total average employment of American Astro-Systems and its affiliates 
for the four quarters ending December 15, 1961, was 532 persons, that 
the applicable size standard for this procurement was 625 persons, and 
that American Astro-Systems was a small business concern for the 
purpose of contract No. NObs-86363. 

The size standard under which American Astro-Systems quali- 
fied as a small business concern was established by paragraph 
121.3-7(b) (1) (i) of the Small Business Administration Rules and 
Regulations, which reads as follows: 

Notwithstanding any other provision of this part, for the purpose of a specific 
Government procurement the size standards contained herein for a manufac- 
turing, construction or service concern are increased by twenty-five percent 


(25%) whenever such concern agrees to perform or to cause the contract to be 
performed substantially in areas of Substantial Labor Surplus. 


You question the legality of this regulation in view of the provisions 
of section 2(3) of the Small Business Act, 72 Stat. 384, 15 U.S.C. 632, 
as follows: 

For the purpose of this Act, a small-business concern shall be deemed to be 
one which is independently owned and operated and which is not dominant in 
its field of operation. In addition to the foregoing criteria the Administrator, 


in making a detailed definition, may use these criteria, among others: Number 
of employees and dollar volume of business. Where the number of employees 


645-668 O - 63 - 49 
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is used as one of the criteria in making such definition for any of the purposes 
of this Act, the maximum number of employees which a small-business concern 
may have under the definition shall vary from industry to industry to the extent 
necessary to reflect differing characteristics of such industries and to take proper 
account of other relevant factors. 


When the Small Business Administration was established in 1953, 
basic research on the size-standard problem had already been done 
both by the Department of Commerce and the Small Defense Plants 
Corporation, an agency which was the predecessor of the Small Busi- 
ness Administration, but the standards were quite rigid. Since that 
time the problem has received serious and extensive consideration by 
the Small Business Administration, in concert with representatives 
of business and other Government agencies, with a definite trend away 
from standards that are too fixed. Congressional hearings and leg- 
islation in the interim also evince a clear recognition of the need for 
flexibility in the establishment of size standards and an intention to 
vest the Small Business Administration with wide authority and dis- 
cretion in determining same. The following appears on page 6 of 
House Report No. 555, dated June 13, 1957, 85th Congress, 1st Session : 

* * * Recognition of varying situations motivated this Committee in draft- 
ing the present Small Business Act to depart from rigid standards and leave 
the definition of small business to administrative determination. The Small 
Business Act placed this responsibility wholly within the Small Business 
Administration. * * * 

Section 2(5) (b) (6) of the Small Business Act, 15 U.S.C. 634(b) (6), 
provides that the Administrator may make such rules and regulations 
as he deems necessary to carry out the authority vested in him by or 
pursuant to the act. Section 2(8)(b)(6) of the act, 15 U.S.C. 
637 (b) (6), provides further that it shall be the duty of the Adminis- 
tration and it is thereby empowered, whenever it determines such 
action is necessary, to determine “within any industry” the concerns, 
firms, etc., which are to be designated small business concerns for the 
purpose of effectuating the provisions of the act. 

The foregoing appears to constitute ample authority for the pro- 
mulgation by the Administrator of the regulation to which you object. 
Section 3 of the act lists certain criteria which may be used “among 
others” but does not specifically, or by inference, prohibit the varying 
of size standards within an industry. The provision that the num- 
ber of employees shall vary from industry to industry was apparently 
inserted to insure flexibility in the size standards and was not intended 
to limit the authority of the Administrator to increase the number 
within an industry when, in his judgment, consideration of other rele- 
vant factors indicated that such action was desirable and proper. 

For the reasons stated, we are not required to object to the action 
taken by the Navy Department in making this procurement and we 
would not be legally justified in questioning the issuance of the 
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involved regulation by the Administrator of the Small Business 
Administration. 


[B-147898] 
Pay—Additional—Limitation—Fees for Dependent Medicare 


The acceptance by Navy medical officers under a fee-splitting arrangement with 
civilian physicians of a portion of the fees paid from “Medicare” funds under the 
Dependents’ Medical Care Act of 1956, 10 U.S.C. 1071-1085, for medical services 
furnished dependents of Navy and Marine Corps members in civilian hospitals 
is the acceptance of additional compensation for the same work and duties which 
the doctor officers were required to perform and for which they received pay as 
Naval officers; therefore, the acceptance of the additional compensation violates 
5 U.S.C. 70, and the fact that the Medicare funds are placed in the checking 
accounts of the civilian doctors before payment to the Navy medical officers 
does not change the character as Government funds nor cure the illegality of 
the fee-splitting arrangement. 


To the Secretary of Defense, May 4, 1962: 


By letter of November 7, 1961, the Assistant Secretary of Defense 
(Comptroller) transmitted to us a memorandum of October 12, 1961, 
received from the Deputy Comptroller of the Navy regarding the de- 
termination made by the Department of the Navy that the Navy 
medical officers in the cases at Twentynine Palms, California, are not 
required to reimburse the Government the amount of fee-splitting 
funds received by them from civilian physicians for treatment of mili- 
tary dependents under the Medicare program. 

The Navy Deputy Comptroller’s memorandum concludes that the 
actions of the Navy doctors in accepting a fee-splitting arrangement 
with the civilian doctors which involved Medicare funds did not con- 
stitute a violation of any civil statute. While we concede that there 
appears to be no violation of 5 U.S.C. 58, 62, or 69, we cannot concur 
with the Navy’s contention that 5 U.S.C. 70 was not violated. The 
Navy cites numerous court decisions, Comptroller General’s decisions, 
and opinions of the Attorney General to support the contention that 
a Government officer, under certain circumstances, can receive more 
than one compensation from the Government without violating 5 
U.S.C. 70. We agree with the decisions and opinions cited. However, 
every one of the cited decisions and opinions was based upon the 
premise that the second compensation was received for work or duties 
which were entirely separate and distinct from the work or duties for 
which the first or primary compensation was paid. The persons here 
involved were doctors who were commissioned officers in the Navy. 
As such doctor officers they received the pay and allowances provided 
by statute for their rank. This pay was intended as compensation 
for the duties which they, as doctor officers, were expected to perform. 
These duties, for which they received compensation in the form of their 
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Navy pay, included the furnishing of.medical and surgical care and 
treatment to military personnel and their eligible dependents. The 
money which these doctor officers received directly or indirectly from 


Medicare likewise was for furnishing medical and surgical care and 
treatment to eligible dependents of military personnel. It seems 
obvious that the work or duties for which the doctor officers received 


the additional compensation—Medicare payments—were noé separate 


and distinct from the work or duties for which they received their Navy 


pay, but were actually the identical work or duties for which they 
received their primary compersation as Naval officers. Thus, the situ- 
ation here involved does not fafl within the exception to 5 U.S.C. 70 
established by the cited decisions and opinions but constitutes a direct 
violation thereof, that is, the receipt of additional compensation for 
the same work or duties for which their primary compensation was 
paid. 

The record indicates that the facilities at the Twentynine Palms 


base were inadequate to permit the medical and surgical care and 


treatment here involved to be performed on the base, and thus it was 
necessary to send the eligible dependents to the nongovernmental hos- 
pital in the city of Twentynine Palms. Assuming this to be true, it 


does not excuse the receipt of extra compensation from Medicare by 
the doctor officers. When the Navy doctors furnished medical and 


surgical care and treatment to eligible dependents, they were merely 
performing their official duties, for which they received their Navy 


pay, regardless of whether such care and treatment was furnished on 


the base or elsewhere. Since the doctor officers involved were all 
licensed to practice in California, no reason is apparent why they 
could not have admitted the patients involved to the local hospital 
themselves and cared for them without charge to Medicare other than 


the hospital costs. Even if it were necessary to use the local civilian 
doctors to admit the patients, no extra compensation to the Navy 
doctors would be permissible under 5 U.S.C. 70. 

While the bulk of the Navy memorandum is devoted to “proving” 


that acceptance of Medicare money by the Navy doctors did not violate 
5 U.S.C. 70, paragraph 2 thereof states that two Navy doctors who 


received funds direct from Medicare were advised that such receipt 
violated 5 U.S.C. 70 and refunded the money. It is only after al- 
legedly “proving” that acceptance of Medicare funds directly or in- 
directly did not violate 5 U.S.C. 70 that the memorandum presents 
the argument that, since the Medicare money went into the checking 
accounts of the civilian doctors and then was paid by the civilian 
doctors to the Navy doctors, the Medicare funds may have lost their 
character as Government funds. We cannot subscribe to this theory. 
If the receipt of Medicare funds directly is.a violation of 5 U.S.C. 70— 
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which the Navy itself concedes in paragraph 2 of the memorandum— 
the passage of such funds through the civilian doctor’s checking ac- 


count under the fee-splitting arrangements in this case obviously 


is a mere subterfuge and cannot cure the illegality. 


In neither our review of the administration of the Department of the 
Army contract DA-49-007-MD-808 with the California Medical As- 
sociation and California Physicians Service nor in the review of this 


matter by the Federal Bureau of Investigation was a determination 


made as to the amount of such fees received by the medical officers at 
Twentynine Palms. Moreover, it appears that the difficulty and ex- 
pense of establishing the amount of the indebtedness incurred by the 


various medical officers at Twentynine Palms over a period of several 


years would be quite substantial. In view of this factor and since 


the practice has been discontinued at Twentynine Palms, further pur- 
suit of collection action by your Department may be questionable. If 
this practice is in effect in other locations, however, it should be dis- 


continued unless specific statutory authority therefor is obtained. 


[[B-148423] 
Pay—Retired—Annuity Elections for Dependents—Correction of 


Erroneous Elections—Voluntary Retirement Savings Rights 


Navy officers who elected not to be covered by a serviceman’s family protection 
plan provided under 10 U.S.C. 1431 (formerly referred to as a survivor annuity 
plan under the Uniformed Services Contingency Option Act of 1953), and who, 


when retired at an earlier than normal date pursuant to the act of August 11, 


1959, which saved to such officers rights incident to annuity election changes 


or revocations, desire to be covered by 10 U.S.C. 1431 may not have the original 
election not to participate considered an election of a plan to invoke the savings 
provisions in the 1959 act which merely saved election rights with respect to 
corrections and revocations rather than created new rights. 


Pay—Retired—Annuity Elections for Dependents—Revocation— 
New Election Propriety 


A Navy officer who, after revocation of an initial survivor annuity election under 
10 U.S.C. 1431, makes a second election 2 days before his retirement under the 
act of August 11, 1959, 10 U.S.C. 5701 note, but after the enactment of the act 
of October 4, 1961, which removed the restriction against new elections by 
members who had revoked prior elections provided that such new elections are 
made at least 3 years before entitlement to retired pay, has not made a valid 
election meeting the 3-year requirement in the 1961 act, nor may such second 
election be regarded as a change or a modification of a subsisting election to 
come under the survivor annuity election savings provisions in section 3 of the 
act of August 11, 1959, and, therefore, the member is not covered by a survivor 
annuity plan provided in 10 U.S.C. 1431. 


Pay—Retired—Annuity Elections for Dependents—Revocation— 
New Election Propriety 
A Navy member who, prior to his early retirement under the act of August 11, 


1959, 10 U.S.C. 5701 note, but subsequent to the enactment of the act of October 
4, 1961, which amended 10 U.S.C, 1431 to permit new survivor annuity elections 
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by members who had revoked previous elections, provided that the new elections 
are made at least 3 years prior to date of entitlement to retired pay, executed 
a revocation of an election and then, only 2 days before retirement, made a new 
election has made a timely revocation by operation of the savings provisions of 
section 3 of the 1959 act, even though the revocation was made less than 8 years 
prior to retirement, and the second election not being made within the 3-year 
period prescribed in the 1961 act is not valid, and, therefore, the member is not 
covered by the retired servicemen’s family protection plan provisions of 10 U.S.C. 
1431. 


Pay—Retired—-Annuity Elections for Dependents—Correction of 
Erroneous Elections—Voluntary Retirement Savings Rights 
Original survivor annuity elections made within one month of an earlier than 
normal retirement under the act of August 11, 1959, 10 U.S.C. 5701 note, by Navy 
officers who were eligible by reason of completion of 18 years’ service to make 
elections under the act of October 4, 1961, 10 U.S.C. 1431, which also required 
that the elections be made within 3 years of the date of entitlement to retired 
pay, are not valid elections meeting the 3-year requirement under the 1961 act 
and a change of such an invalid election by a Navy member would have no effect 
to bring the election under the savings provisions in section 3 of the act of August 
11, 1959, 10 U.S.C. 5701 note. 


Pay—Retired—Annuity Elections for Dependents—Correction of 
Erroneous Elections—Ineligibility of Member 

A Navy officer who after making a survivor annuity election under 10 U.S.C. 
1431 at a time when he was not eligible by reason of service disqualification to 
make an election executes an identical election one month prior to retirement 
and after October 4, 1961, the date when 10 U.S.C. 1431 was amended to grant 
for the first time family protection coverage to members who had completed 18 
years of service, if the election is made at least 3 years before entitlement to 
retired pay, and further amended to permit members to make corrections in 
elections, must have the second election regarded as a new election rather than 
as a corrected election under 10 U.S.C. 1431(d), which provides for correction not 
validation of elections, and, therefore, since the identical election was not made 


at least 3 years before the member was granted retired pay, the officer is not 
covered by a family protection plan. 


To the Secretary of the Navy, May 4, 1962: 


By letter dated March 12, 1962, the Under Secretary of the Navy 
requested our decision on certain questions arising as a result of the 
act of October 4, 1961, Public Law 87-381, 75 Stat. 810, amending 
Chapter 73 of Title 10 of the United States Code, particularly with 
reference to the relationship of the amendments of section 1431 to 
section 3 of the so-called Hump Act of August 11, 1959, 73 Stat. 336, 
as amended by section 12 of the act of October 12, 1960, 74 Stat. 396, 
10 U.S.C. 5701 note. The request has been assigned Submission 
SS-N-632 by the Department of Defense Military Pay and Allowance 
Committee. 

Prior to the October 1961 amendments of the Uniformed Services 
Contingency Option Act of 1953 (now “Retired Serviceman’s Family 
Protection Plan”), an active member of the Uniformed Services 
could elect, before he had completed 18 years of service, to receive a 
reduced amount of retired or retainer pay which he might be awarded 
in order to provide certain annuities after his death in a retired status 
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to his surviving widow, child or children. The member could modify 
or revoke an election made under the statute at any time prior to his 
retirement except that any such modification or revocation was not 
effective if he retired within 5 years after the date it was made. The 
law further provided that any member who revoked such an election 
would not thereafter be permitted to withdraw or modify his revoca- 
tion and when it became effective—after the expiration of 5 years— 
he would not be permitted to be covered in any way by that act. The 
election provisions of the 1953 act were codified as 10 U.S.C. 1431 by 
the act of August 10, 1956, 70A Stat. 108. 

The act of August 11, 1959, 73 Stat. 333, popularly known as the 
Hump Act, enacted to provide improved opportunity for promotion 
for certain officers in the naval service, in certain instances compelled 
the retirement of naval officers from the service prior to the time they 
would otherwise have had to retire under other provisions of law. 
Section 3 of that act made changes and revocations of elections of the 
officers retired because of that act effective under certain conditions 
notwithstanding the provisions of 10 U.S.C. 1481. Section 12 of the 
act of July 12, 1960, Public Law 86-616, 74 Stat. 396, amended section 
3 of the Hump Act to read as follows: 

Sec. 3. Notwithstanding section 1431 of title 10, United States Code, a change 
or revocation of an election made under that section by— 

(1) an officer who is retired under this Act ; or 

(2) an officer who has been considered but not recommended for continuation 


on the active list under section 1 of this Act and who hereafter retires voluntarily 
before the date specified for his retirement under this Act; 


is effective if made at such a time that it would have been effective had he been 
retired on the date prescribed by section 6376, 6377, or 6379 of title 10, United 
States Code, as appropriate. 

The act of October 4, 1961, Public Law 87-381, 75 Stat. 810, made 
several changes in the family protection plan established by the Uni- 
formed Services Contingency Option Act of 1953. To provide greater 
participation in the program, the act amends 10 U.S.C. 1431 to permit 
annuity elections after the members have completed 18 years of service 
if the election is made at least 3 years before the first day for which 
the retired or retainer pay is granted. In addition to granting the 
right of annuity election to a new group of men who were not eligible 
to make elections under the 1953 act, this extension of right removed 
the restriction against further coverage under the act of those mem- 
bers who revoked an election under the 1953 act by permitting new 
elections to be effective if made at least 3 years before the first day for 
which retired pay is granted. Thus, the 1961 amendment granted 
coverage to active members where no rights previously existed for 
them. In addition, the 1961 act reduced the time for changes or revo- 
cations to become effective from 5 years to 3 years before retirement. 
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We agree with the statement in the letter of March 12, 1962, that: 


The obvious intent of Congress in enacting section 3 of the Hump Act, as 
amended, was to protect the rights under the Uniformed Services Contingency 
Option Act of 1953 of the officer who was compelled to retire at an earlier date 
than would have been normal in the absence of the Hump Act. 


However, the provisions of section 3, as amended, save to the officers 
concerned only those rights which existed and would have otherwise 
been consummated except for the operation of the Hump Act, since 
those provisions apply only to a change or modification of a valid 
election made under the family protection plan in the case of an 
officer who would not have been retired early except for the operation 
of the Hump Act; it does not apply to a new election made by such 
an officer, nor to an election made after the revocation of a previous 
election, which, of course, is a new election. 

On August 11, 1959, the effective date of section 3 of the Hump Act, 
only active members of the uniformed services with less than 18 years’ 
service could elect to provide annuities under the family protection 
plan contained in the Uniformed Services Contingency Option Act of 
1953. They could modify or revoke their elections only if such action 
was taken 5 years before retirement; once a revocation became effec- 
tive, no further coverage under the act was permitted. There appar- 
ently was no intent by the Congress to enlarge the rights of those 
officers affected by the Hump Act, but only an intention to save rights 
which otherwise would have been destroyed by the operation of that 
act. 

The letter of March 12, 1962, states that the regulations provide that 
it is desirable that all members make a positive statement of desire 
to be covered or not to be covered by the 1953 act and that it has been 
the policy of the Navy to require such a statement. It is therefore sug- 
gested that the decision of the members under the regulations and 
policy amounts to the type of election specified by the Congress in 
section 3 of the Hump Act, as amended, so that any subsequent election 
by such a member would be “a change * * * of an election” in the 
sense that the phrase is used in section 3 of the Hump Act, as amended. 

As indicated above, with respect to those officers who were eligible 
for coverage under the 1953 act, section 3 of the Hump Act, as amended, 
only authorizes a change or revocation of a valid existing election 
made under 10 U.S.C. 1431. An “election” not to participate in the 
family protection plan provided by 10 U.S.C. 1481 may not be consid- 
ered as an “election made under that section.” It is nothing more than 
a decision not to participate in the plan. The interpretation advanced 
would ascribe to section 3 of the Hump Act, as amended—a mere 
savings provision—the creation of rights which did not exist under 
10 U.S.C, 1431 then in effect. 
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The following questions were presented for resolution and will be 
discussed in the light of the above comments : 


(1) A Navy Commander is retired under circumstances outlined in section 
8 of the Hump Act as amended, supra, on 1 November 1961. He had made a valid 
original election under the Uniformed Services Contingency Option Act of 
1953 (prior to the completion of 18 years service) on 27 May 1958. On 29 Sep- 
tember 1960 (after the completion of 18 years service) he submitted a revocation 
of the original election. On 30 October 1961 he submitted another election. 
If the officer had not retired under the Hump Act his retirement date as pre- 
scribed by section 6376, 6377, or 6379 of title 10, United States Code, as appro- 
priate, would have been more than three years after 30 October 1961. Is the 
election of 30 October 1961 valid under section 3 of the Hump Act as amended? 

(2) Assuming the same factual situation, except that the revocation of the 
original election was submitted on 15 October 1961, would the election of 30 
October 1961 be valid under section 3 of the Hump Act as amended? 

(3) Assuming the same factual situation, except that no election had been 
made on 27 May 1958 and no revocation submitted on 29 September 1960, and 
the officer files an original election on 30 October 1961, would the election of 30 
October 1961 be valid under section 3 of the Hump Act as amended? 

(4) Assuming the same factual situation, except that no election had been 
made on 27 May 1958 and no revocation submitted on 29 September 1960, and the 
officer files an original election on 15 October 1961 and a change to this election 
on 30 October 1961, would he have a valid election under section 3 of the Hump 
Act as amended? 


Under the circumstances in question (1) the officer made a valid 
initial election and a valid revocation of that election. Such revoca- 
tion having been valid, the officer was denied further coverage under 
the Contingency Option Act. After approval of Public Law 87-381, 
on October 4, 1961, the officer again had the right to exercise an option 
under the plan provided the requirements of that law were met. His 
election dated October 30, 1961, was not made at least 3 years before 
he actually became entitled to retired pay and is therefore not valid 
under 10 U.S.C. 1431 as amended by the 1961 act. Such election did 
not involve a change under the exception contained in section 3 of the 
Hump Act, since it made no change in valid subsisting election. 
Question (1) is answered accordingly. 

The factual situation in question (2) does not present any different 
problem than that involved in question (1) except that the revocation 
occurred after the enactment of the 1961 amendment, which eliminated 
the provision that a member who revokes an election may not change 
or withdraw the revocation and made it possible for any member who 
revokes an election to again elect an annuity if made within the time 
prescribed by the law. -The revocation of October 15, 1961, therefore, 
did not make the officer ineligible to again elect an annuity, but any 
subsequent election must necessarily be made not less than 3 years prior 
to retirement, since the Hump Act exception is operative only with 
respect to a change or revocation of an election and does not apply 
to a new election, as indicated above. The revocation of October 15 
was made operative by the Hump Act even though the revocation was 
made less than 3 years prior to retirement. Since the revocation was 
timely and the new election was not made within the time prescribed 
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by the provisions of the 1961 amendment, the election of October 30 
would not be valid. Question (2) is answered accordingly. 

With respect to questions (3) and (4), original elections made after 
completion of more than 18 years are permitted by the October 1961 
act only if made at least 3 years before the first day for which retired 
pay is granted. Since the provisions of section 3 of the Hump Act 
apply only to changes or revocations of valid elections, such provisions 
provide no basis for giving any effect to the original elections referred 
to in questions (3) and (4). Since the elections were not made at least 
3 years before the officers became entitled to retired or retainer pay, 
they were not valid elections under the 1961 act. Since the election 
in question (4) was not valid, the change of that election would have 
no effect. Accordingly, in neither of the situations presented would 
the officers be entitled to participate in the Retired Serviceman’s 
Family Protection Plan. Cf. 41 Comp. Gen. 628. 

The following question regarding a void election is also presented : 

(1) A Navy Commander makes an election dated 1 October 1958. It is 
determined on 15 November 1961 that he had completed 18 years of service for 
which he is entitled to credit in the computation of his basic pay on 30 Septem- 
ber 1958. Pursuant to 10 USC 1431(d) he is notified that the election is void 
and that a corrected election with the date of 1 October 1958 may be made 
within 90 days after the notification. A corrected election pursuant to 10 USC 
1431(d) with an ascribed date of 1 October 1958 is submitted; the corrected 
election actually having been executed on 1 December 1961. The officer is 
granted retired pay on 1 January 1962. On these facts: 

(a) Is the corrected election effective as of 1 October 1958 under the terms 
of 10 USC 1431(d) thereby providing the officer with coverage under the pro- 


visions of the Retired Serviceman’s Family Protection Plan upon his retirement 
on 1 January 1962? 


Section 1431(d) of Title 10, U.S. Code, as amended by the act of 
October 4, 1961, provides: 


(d) If an election made under this section is found to be void for any reason 
except fraud or willful intent of the member making the election, he may make 
a corrected election at any time within 90 days after he is notified in writing that 
the election is void. A corrected election made under this subsection is effective 
as of the date of the voided election it replaces, 


The legislative history of the quoted subsection indicates that its 
purpose is to permit correction of administrative errors, such as desig- 
nation of option combinations or percentages that were not authorized. 
While the language may seem to be broad enough to cover an election 
that is found void because it was not timely made, obviously an other- 
wise valid election made by a person with over 18 years’ service who 
was not eligible to make an election cannot be “corrected” ; rather such 
an election could only be validated, in which case no action on his part 
would be required. The statute, however, does not purport to validate 
any such “election.” 

An election identical to a late but otherwise valid election obviously 
would not be a “correction” of that election and it seems clear that the 
Congress did not intend that a member who made a late election that 
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was defective because of errors in options or percentages should be in 
a position superior to that of the member whose late election was other- 
wise correct. Hence, it is our opinion that subsection (d) refers to 
elections made by members who were eligible to make a valid election 
at the time the election was made but for some reason that election 
failed to comply with the provisions.of the Contingency Option Act. 
Such void elections may be corrected at any time within 90 days after 
the member is notified in-writing that the election is void. 

The officer in the situation posed was not eligible to make an election 
prior to the 1961 amendment and the “election” which he made could 
not be made valid by the correction of the original election. At the 
time he purported to elect, he had exceeded the service limitations then 
contained in thelaw. Apparently, the “election” which he made would 
have been valid had he been eligible to make it. There is nothing he 
could have done prior to October 4, 1961, which would have made him 
eligible for the benefits of the Contingency Option Act. The act of 
October 4, 1961, granted him and other members with more than 18 
years of service a new right to coverage under the act, except that the 
election must be made at least 3 years before the first day for which 
retired or retainer pay is granted. Accordingly, the election executed 
December. 1, 1961, may not be considered as a “corrected” election under 
subsection (d), but merely a new election authorized by subsection (b) 
10 U.S.C. 1431(b), and as such must fail because it was not made at 
least 3 years before January 1, 1962, the date the officer was granted 
retired pay. 


[ B-148549 J 


Pay—Retired—Disability—Physical Examination for Promotion 
Determination 


A physical examination in connection with the hospitalization, treatment and 
transfer to the temporary disability retired list of a Marine Corps lieutenant, who 
at the time of the examination had been selected for promotion to the temporary 
grade of captain, but who was not eligible for the promotion because a vacancy in 
that grade had not occurred, is not a physical examination having any con- 
nection or relation to the promotion to be considered a promotion examination 
under 10 U.S.C. 1372(4) to entitle the member to disability retired pay at the 
higher grade, even though the physical examination might constitute the member’s 
“most recently reported physical examination” under SECNAV Instruction 
6120.2. 


To Major John A. Rapp, United States Marine Corps, May 10, 1962: 


Your letter of March 29, 1962, and the enclosures received therewith 
present for an advance decision the question whether you are author- 
ized under clause (4) of 10 U.S.C. 1372 to pay retired pay in the case 
of Richard T. German, 074166, U.S. Marine Corps, retired, based on 
the grade of captain rather than of first lieutenant effective from 
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March 21,1962, the date he was transferred to the temporary disability 
retired list under authority of 10 U.S.C. 1202. Your submission has 
been assigned No. DO-MC-642 by the Department of Defense Military 
Pay and Allowance Committee. You have advised us informally that 
the officer died on May 3, 1962. 

Section 1372, Title 10, U.S. Code, in pertinent part provides that 
unless entitled to a higher retired grade under some other provision of 
law, any member of an Armed Force whose name is placed on a tempo- 
rary disability retired list under 10 U.S.C. 1202 is entitled to— 

(3) The permanent regular or reserve grade to which he would have been 
promoted had it not been for the physical disability for which he is retired and 
which was found to exist as a result of his physical examination for promotion. 

(4) The temporary grade to which he would have been promoted had it not 
been for the physical disability for which he is retired, if eligibility for that pro- 
motion was required to be based on cumulative years of service or years of 


service in grade and the disability was discovered as a result of his physical 
examination for promotion. [Italics supplied.] 


A detailed statement of the facts in this case, which are set forth 
below, and reference to certain provisions of law and regulations are 
essential to a proper understanding of the basis for the action taken 
by the Secretary of the Navy on March 28, 1962, in appointing Richard 
T. German as a “temporary captain” on the temporary disability re- 
tired list effective from March 21, 1962. 

SECNAYV Instruction 6120.2, dated July 17, 1961, announced a 
change to the Secretary of the Navy regulations governing pro- 
motion physical examinations of officers of the Navy and Marine 
Corps on active duty. Paragraph 2 of SECNAV Instruction 6120.2 
states that the regulations governing the determination of physical 
qualifications for the promotion of officers to grades above warrant 
officer, W-1, for all Regular and Reserve officers of the Navy and 
Marine Corps on active duty have been changed; that such qualifi- 
cations “will henceforth be determined in the Navy Department from 
the officer’s most recently reported physical examination in conjunc- 
tion with his records and his duty status” with an exception as to 
ensigns not pertinent here. It is expressly provided that additional 
physical examinations conducted in the field exclusively for the pur- 
pose of determining physical qualifications for promotion “are, unless 
specifically ordered, no longer required.” 

Paragraph 3 provides that, subject to any further review of the 
records of the Navy Department which may be indicated and action 
pursuant thereto, an officer will be considered physically qualified 
for promotion provided he is not (1) undergoing hospitalization, (2) 
on sick leave, (3) assigned a physical limited duty status as the 
result of action on the report of a board of medical survey, (4) 
awaiting appearance before a physical evaluation board, or (5) await- 
ing final action on the recommended findings of a physical evaluation 


Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 751 


board, a board of medical survey, or a medical board. Paragraph 
6201-1b(5), Marine Corps Personnel Manual, 1961 (Change 1, Sep- 
tember 13, 1961), provides that commanding officers shall report 
by message to the Commandant of the Marine Corps the name of any 
officer on a promotion list who is in, or enters into, any of the five 
statuses listed above. 

The instructions referred to above appear to reflect the provisions 
of 10 U.S.C. 5861, as amended by section 1 (129) of the act of Sep- 
tember 2, 1958, 72 Stat. 1497, eliminating the prior statutory require- 
ment that a physical examination for promotion be conducted by a 
board of officers of the Medical or Dental Corps to determine whether 
physically qualified to perform duty at sea and in the field in the 
case of an officer of the Marine Corps and providing that, before an 
officer of the Regular Navy or the Regular Marine Corps may be 
promoted to a grade above ensign in the Navy or second lieutenant 
in the Marine Corps, “he must qualify for promotion by passing 
such physical examination as the Secretary of the Navy may pre- 
scribe.” Paragraph 6120-1b, Marine Corps Manual, 1961, provides 
that physical examinations are conducted to determine an individual’s 
qualifications for entry into the Marine Corps “and periodically 
thereafter to determine his fitness to perform the duties of his grade 
and designation, and prior to separation.” It is provided in para- 
graph 6120-2b that “Each officer on active duty shall have a physical 
examination conducted annually within 30 days of his birthday.” 

You state that while serving as a first lieutenant in the Regular 
Marine Corps, Richard T. German was given an annual physical 
examination on September 25, 1961; that he “was found physically 
qualified for active duty” and that you have “no other physical 
examination of record after that date until he was admitted to the 
hospital on 15 March 1962.” He was transferred to the temporary 
disability retired list effective March 21, 1962, under authority of 
10 U.S.C. 1202 in the grade of first lieutenant. 

SECNAV note 1421 (ALNAV) of October 17, 1961, announced 
that the President had approved the reports of Selection Boards 
recommending First Lieutenant German and others for temporary 
promotion to the grade of captain. His eligibility for considera- 
tion for such promotion was based on 2 years’ service in the grade 
of first lieutenant in the Marine Corps (10 U.S.C. 5751(b)(5)). 
Under the provisions of 10 U.S.C. 5769(a) he was considered as 
“selected for promotion” upon approval of the Selection Board report 
by the President and his name thereupon was placed on the promo- 
tion list for the grade of captain in the order of his rank (he was 
No, 316) at the time of the approval of the report, following the 
names of any officers recommended for promotion to the grade of 
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captain in an earlier approved report who had not yet been pro- 
moted. Under 10 U.S.C. 5769(b) (1) he would have become eligible 
for temporary promotion upon the occurrence of a vacancy in the 
grade of captain, no question arising with respect to his professional 
qualifications (see paragraph 6201-1a(2). Marine Corps Personnel 
Manual, 1961) and his physical fitness having been established under 
the explicit language in SECNAV Instruction 6120.2 dated July 17, 
1961, by his “most recently reported physical examination” of Sep- 
tember 25, 1961. When First Lieutenant German became ill and was 
hospitalized on March 15, 1962, however, the provisions of paragraph 
6201-1b(5), Marine Corps Personnel Manual, 1961 (Change 1, Sep- 
tember 13, 1961) required his Commanding Officer to notify the 
Commandant of the Marine Corps of that fact. He was transferred 
to the temporary disability retired list effective March 21, 1962, be- 
fore he became eligible for promotion, since no vacancy had occurred 
in the grade of captain to which he could have been promoted. As 
previously stated, the Secretary of the Navy on March 28, 1962, 
appointed him a temporary captain on the retired list effective March 
21, 1962. 

In the endorsement of March 30, 1962, transmitting your letter, 
it is stated that Marine Corps Headquarters 
concurs unequivocally in the views expressed in the attached memorandum 


of 27 March 1962 from the Deputy Judge Advocate General of the Navy to 
the Secretary of the Navy concerning the case of Captain German. 


That memorandum recites that First Lieutenant German was selected 
for promotion to the grade of captain on October 17, 1961, and 
while on such promotion list awaiting a vacancy in the grade of cap- 
tain it was determined that he was physically unfit for duty and there- 
fore he was transferred to the temporary disability retired list effec- 
tive March 21, 1962. Specific reference is made in the memorandum 
to one of the two basic requirements of clause (4) in 10 U.S.C. 1372, 
namely, that the disability authorizing a higher grade on a retired 
list must have been “discovered as a result of his physical examina- 
tion for promotion” and to the changes in procedures governing pro- 
motion physical examinations effected by SECNAV Instruction 6120.2 
of July 17, 1961, so that “such qualifications will henceforth be deter- 
mined in the Navy Department from the officer’s most recently 
reported physical examination.” It was concluded that 

Thus, if a person is physically qualified for a promotion at the time of his selec- 
tion and a subsequent physical examination shows that he is not physically 


qualified for promotion, this physical examination will constitute the officer's 


most recently reported physical examination and will be determinative of his 
eligibility for promotion. 


The application of that conclusion in First Lieutenant German’s case 
resulted in appointing him to the temporary grade of captain on the 
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retired list purportedly under authority of clause (4), 10 U.S.C. 1372. 

In Brandt v. United States, Ct. Cl. No. 235-60, decided October 4, 
1961, the court had for consideration the fifth proviso in section 
402(d) of the Career Compensation Act of 1949, 63 Stat. 818, 37 U.S.C. 
272(d) (1952 Ed.) (now found in clauses (3) and (4) of 10 U.S.C. 
1872). It was held, after reviewing carefully the prior holding in 
Williams v. United States, 145 Ct. Cl. 513 (1959), that 


the establishment of facts’indicating at least a degree of connection between 
physical examination and proposed promotion remains requisite to a cause of 
action under the statutory provision. 


In reaching that conclusion the court further stated in the decision of 
October 4, 1961: 


In effect plaintiff asks this court to hold that solely by virtue of the fact that 
plaintiff was retired for physical disability at a time when he was being con- 
sidered for promotion, he has met the requirements of the fifth proviso of sec- 
tion 402(d), and should thus receive disability retirement pay based on the 
higher rank to which he would have been promoted had he remained in the 
service, This we cannot do. Had Congress intended the proviso to operate 
in that manner we believe it would have stated so, rather than imposing the 
specific requirement explicit in the language of the statute. Since it did not, 
we must conclude that plaintiff has not satisfled the requirements of the fifth 
proviso of section 402(d) of the Career Compensation Act of 1949, and is thus 
not entitled to receive disability retirement pay based on the [higher] rank 
of captain. Plaintiff has actually sought to have this court extend the tenor 
of the cases distinguished above [Fredrickson v. United States, 133 Ct. Cl. 890 
(1956) ; Leonard v. United States, 131 Ct. Cl. 91(1955) ; Clark v. United States, 
Ct. Cl. 89-59, decided December 1, 1960, and the Williams case, 145 Ct. Cl. 513] 
one step further, so as to eliminate the requirement of a degree of connection 
between physical examination and promotion from the fifth proviso of section 
402(d). 


Compare decisions of March 7, 1962, in Kratz v. United States, Ct. 
Cl. No. 347-59, and Willis v. United States, Ct. Cl. No. 255-60, in- 
volving the provisions of section 507(a) (7) of the Officer Personnel 
Act of 1947, 61 Stat. 893, 10 U.S.C. 559a(7) (1952 Ed.), relating to 
Army officers on a recommended list for promotion who at any time 
prior to such promotion are found incapacitated for service. Also, 
compare Brozo v. United States. Ct. Cl. No. 224-60, decided the same 
date, March 7, 1962. 

It seems clear from the language employed and the conclusion 
reached by the court in the Brandt decision of October 4, 1961, that a 
definite degree of connection between the physical examination and 
a prospective promotion is required to meet the conditions prescribed 
in the fifth proviso of section 402(d) of the 1949 law, now codified 
in clauses (3) and (4) of 10 U.S.C. 1372. In the Brandt case the 
court pointed out that the plaintiff had not alleged anything in his 
petition that would establish or even tend to indicate that he ever 
had a physical examination given in connection with affecting a per- 
manent or temporary promotion, nor had he alleged any facts which 
would establish that the naval authorities who were considering his 
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recommended promotion to the grade of captain ever made any in- 
quiry into his physical condition (thus distinguishing Brandt’s status 
from that of the plaintiff in the Williams case), and that nowhere 
had there been presented any facts indicating any connection what- 
ever between the examinations which were given to Brandt and his 
selection for promotion. In effect, the court was simply following 
the rule that all cases arising under the above-cited statutory provi- 
sions must be considered on their own merits for determination 
whether, in the particular facts and circumstances, the physical exam- 
ination, if any, received by the individual concerned may reasonably 
be viewed as constituting a physical examination given in connection 
with effecting a promotion. See 40 Comp. Gen. 256. 

First Lieutenant German was found physically fit for duty on his 
annual physical examination in the month of September 1961. In 
October 1961, upon his selection for promotion to the temporary grade 
of captain, his name was placed on the promotion list for that grade 
in the order of his rank, No. 316, and as previously stated: he would 
have become eligible for such promotion upon the occurrence of a 
vacancy in the grade of captain. Your letter further discloses that 
when he was transferred to the temporary disability retired list effec- 
tive as of March 21, 1962, he had been nominated for appointment 
to the grade of captain, but the Senate had not reached or confirmed 
such appointment for the reason that as of such date only the first 
224 first lieutenants on the promotion list “had been promoted, removed 
from the roster, or were eligible for promotion because of existing 
vacancies in the grade of captain.” 

Therefore, even adopting the view that under the provisions of 
SECNAYV Instruction 6120.2 of July 17, 1961, the medical treatment 
and physical examinations given to First Lieutenant German in March 
1962 constituted his “most recently reported physical examination 
in conjunction with his records and his duty status,” there still remains 
the fact that he was not then eligible for promotion, since no vacancy 
in the grade of captain to which he could have been promoted had 
yet occurred. Hence, and since no physical examination was “specif- 
ically ordered” as provided in paragraph 2 of SECNAV Instruction 
6120.2, there is perceived no proper basis to consider his physical 
examination in March 1962 as constituting a “promotion examination” 
for the purpose of clause (4) in 10 U.S.C. 1372. Accordingly, it is 
our view that the hospitalization, treatment, and the related physical 
examinations given to First Lieutenant German in March 1962 were 
not connected with and have no relation to a promotion examination 
in his case. 

In the absence of a promotion physical examination within the 
purview of the holding of the court in the Brandé decision of 
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October 4, 1961, the conclusion is inescapable that the specific require- 
ment prescribed in clause (4), 10 U.S.C. 1372, has not been met. 
Accordingly, your question is.answered in the negative. 


[B-148769] 


Contracts—Specifications—Descriptive Data—Inadequate 


An invitation that reserved to the Government the right to request additional 
information after bid opening, and to reject any bid should bidders fail to 
comply, but did not notify bidders that submission of inadequate descriptive 
data would be cause for rejection of bids does not convey the impression that 
failure to conform with descriptive data requirements at time of bid submis- 
sion would be cause for rejection of bids; therefore, the inadequacy of descrip- 
tive data submitted with low bid that did not include an overall offer to comply 
with all the requirements of the invitation does not require rejection of bid, 
and the fact that the low bid omitted a blanket offer to conform is immaterial, 
an overall offer to conform not overcoming the need to conform with the 
descriptive data requirement of the invitation. 


Contracts—-Specifications—F ailure to Furnish Something Required 


Notwithstanding the reservation in an invitation that bidders may be required 
to submit additional data after bids are opened should data submitted be 
insufficient for proper bid evaluation, if bids cannot be evaluated for conform- 
ance with advertised requirements solely on the basis of content at the time 
of bid opening, the invitation must be canceled as defective; however, if the 
additional data is for the purpose of determining responsibility, or some other 
factor not related to responsiveness, the bids may be considered for award. 


To the Administrator, National Aeronautics and Space Administra- 


tion, May 14, 1962: 


By letter of April 26, 1962, with enclosures, signed by the Acting 
Director, Procurement & Supply, your reference BRR/JMC/acw, 
there has been forwarded to our Office for resolution the matters of 
the proper disposition of the low bid submitted in response to Invita- 
tion for Bids No. L-1985, issued December 7, 1961, for designing, 
furnishing, installing and testing a helium liquefier, environmental 
chamber, and related facilities. 

Bids were solicited on a number of alternatives. Item 2 (Alter- 
nate “A”) was described in the invitation as preferred and has been 
selected for award. The low bid on the item at $842,000 was submitted 
by O. G. Kelley & Company; the next low acceptable bid is $917,980. 

Page 2 of the invitation includes a descriptive data requirement as 
follows: 

Bid Submittal Data: 


a. Bids shall be accompanied by preliminary drawings, specifications and 
data in sufficient detail to enable the Government to evaluate the bids with a 
minimum of delay. The minimum preliminary information to be supplied shall 
be as follows: 

1. Calculations and data affecting the performance requirements as stated in 
Paragraph 4B-03. 


645-668 O - 63 - 50 
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2. Type, manufacture and model of all vacuum pumps and vacuum instru- 
mentation he proposes to use in fulfilling this contract. This information may 
be submitted as a labeled schematic. 

8. Preliminary drawings for the vacuum chamber, control panel schematic, 
equipment layout in block form. 

b. The Government reserves the right to determine the amount of data 
required in order to properly evaluate the bids and may request additional data 
after the opening of bids if the data submitted are insufficient for a proper 
evaluation of a bid. Immediate compliance with such request will be required 
and the Government reserves the right to reject any bids from bidders who fail 
to comply. 

Two of the other bidders contend that the low bid should be re- 
jected for failure to include sufficient data to comply with para- 
graph a quoted above. The letter of April 26 states that the data 
accompanying the low bid is deficient in the following respects: 

1. Calculations and data affecting performance requirements were not sup- 
plied ; 

2. a control panel schematic drawing was not submitted ; and 

8. an equipment layout in block form was not submitted. 


The Company did submit a sheet labeled “Equipment Arrangement,” but this 
did not provide the basic design normally associated with an equipment layout. 

In a letter of May 7, the low bidder disputes the contention that the 
information furnished with its bid should, in fact, be regarded as 
inadequate, particularly in view of the vague nature of the require- 
ment as stated in the invitation. See 38 Comp. Gen. 59, 64. Whether 
the data furnished meet the stated requirement can be determined 
only by those possessing a thorough technical and scientific knowledge 
of the subject matter area. In accordance with our general practice, 
therefore, we will not attempt to substitute our own judgment for that 
of the contracting agency in the absence of clear and convincing evi- 
dence to the contrary. 40 Comp. Gen. 294, 297. Accordingly, we pro- 
ceed on the assumption that the data furnished with the low bid 
are inadequate to satisfy the requirements imposed by paragraph a 
as quoted above. 

The cited paragraph does not, as in the usual situation, warn that 
failure to conform therewith will result in rejection of the bid. See 
36 Comp. Gen. 376. However, where the language of an invitation 
reasonably conveys the impression that data must accompany a bid, 
failure to conform requires its rejection. 89 Comp. Gen. 595, 597. 
The issue, therefore, is whether the language of the invitation may be 
said to come within the rule. 

In this case, it will be noted, the first paragraph of the data clause 
specifies the information which shall accompany the bid but provides 
no information as to the consequences of a failure of compliance. The 
next paragraph provides that after bid opening the Government may 
require more information for bid evaluation purposes and, further, 
reserves to the Government the right to reject any bid for failure to 
comply with this requirement. The two paragraphs of the clause 
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read together may well be considered to provide that failure of com- 
pliance will result in bid rejection only under the second paragraph. 
In considering a similar situation, we held at 39 Comp. Gen. 684, 691, 
as follows: 

With respect to the question whether the nature of the descriptive data 
submitted with the bids of Minneapolis-Moline Company was such as to require 
its bids to be rejected as nonresponsive, it should be noted that the portion of 
the invitation which required the submission of descriptive data contained no 
provision advising bidders that failure to comply, or partial compliance, would 
be cause for rejection of the bid. See 36 Comp. Gen. 376. Conversely, the pro- 
vision on alternate bids, which appeared in the invitation immediately follow- 
ing the descriptive data requirement, did provide that material deviations from 
the specifications would result in bid rejection. While the failure of a descrip- 
tive data requirement to state specifically that noncompliance will result in bid 
rejection has been held insufficient by this Office to excuse a bidder who failed 
to submit such data, it is our opinion that the failure in the instant invitations 
to include specific notice to bidders that submission of inadequate descriptive 
data would be cause for bid rejection, while including such notice in the 
alternate bid provision, would be sufficient to justify a bidder’s belief that the 
submission of less than complete descriptive data, together with a blanket offer 
to comply with all requirements of the specifications and to submit additional 
descriptive data if necessary, would comply with the requirements of the invi- 
tations. We are therefore unable to conclude that the contracting officer was 
required to reject the bids of Minneapolis-Moline Company solely on the ground 
that such descriptive data as was submitted with its bids was considered in- 
sufficient to evaluate the bids. See 38 Comp. Gen. 59, 64. 

In the instant situation, the low bid did not include an overall offer 
to comply as in the cited case. We do not find this distinction 
material, since an overall offer to comply cannot be regarded as over- 
coming a specific provision requiring the submission of material data 
with the bid. 40 Comp. Gen. 132, 135. Accordingly, the inadequacy 
of the data furnished may not be regarded as a sufficient basis for 
rejecting the low bid. 

Paragraph b of the data clause indicates that a bidder may be re- 
quired to submit additional data after opening if the data submitted 
with the bid are “insufficient for a proper evaluation of a bid.” The 
clear inference is that the bid may be evaluated in the light of infor- 
mation furnished by the bidder after bid opening. Bids must be 
evaluated for conformance with advertised requirements solely on 
the basis of their content at the time of bid opening if the competitive 
bid system is to retain its integrity. Otherwise the bids could be 
varied after opening and prior to award. 40 Comp. Gen. 132, 135. 
See, also, United States v. Brookridge Farm, 111 F. 2d 461; 17 
Comp. Gen. 554. Therefore, if data furnished under paragraph b 
of the data clause would in fact be utilized in the evaluation of the 
bid, i.e., whether they would materially affect the terms of the con- 
tract, the invitation must be canceled as defective. If, however, 
despite the language used, the additional data covered by paragraph 
b would be used to determine responsibility, or some other factor 
not related to responsiveness, the bids may be considered for award 
in accordance with the foregoing. 
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[B-148403] 
Bonds—Bid—Sufficiency 


Although the bid bond provision requiring submission of bid bonds in an amount 
equal to 5 percent of the bid in an invitation for furnishing numerous items, plus 
an item for operational and contingent quantities to be determined after 
award, is ambiguous as to whether the amount of the bond should cover the 
optional quantities, the fact that the low bidder, as well as 50 percent of the 
other bidders, submitted a bid bond in an amount not including the optional 
quantities, which was in accord with the procurement agency’s intent to evalu- 
ate bids on the basic bid alone, no injustice to the competitive position of the 
bidders resulted from the ambiguity; therefore, award to the low bidder sub- 
mitting a bid bond in an amount excluding the optional quantities was not 
improper. 


To the General Instrument Corporation, May 15, 1962: 


Reference is made to your letter dated March 14, 1962, protesting 
against the award of a contract for a quantity of radar sets by the 
United States Coast Guard to the Lavoie Laboratories, Inc., Morgan- 
ville, New Jersey, under invitation for bids No. CG-54,002-A issued 
on January 3, 1962. Your protest is predicated on your contention 
that Lavoie submitted a bid bond insufficient in amount and therefore 
Lavoie’s bid should have been rejected as nonresponsive to the terms of 
the invitation for bids. 

Item 1 of the subject,invitation called for bids on optional quantities 
of 15, 20 or 25 radar sets in accordance with U.S, Coast Guard pur- 
chase description No. EEE-7-62 dated November 22, 1961. Items 2 
through 11 called for a prototype model of item 1 and specified 
quantities of manuals, drawings, operating instructions, etc. Item 
12 was set out in the invitation as follows: 


OPTIONAL QUANTITIES, Additional quantities of Radar Sets, as described 
under Item 1 above, with option of acceptance within eighteen (18) months of 
date of contract award, as follows: 


a aca atcanescnion ane ctv sale cca eee nicipaidiidiinnlican 80 Each 
a te sess cscs aentaiccniciceccensieaeechaniienin alanis 85 Each 
OE ED I cies niceninscnis a tishianstncitaitataaiaiiaah iain elicits 45 Each 


A provision on page 4 of the invitation provides that award of any 
or all items will be made to one bidder. On page 5 of the invitation 
appears the following provision with respect to the furnishing of a 
bid bond: 


Bidders shall furnish Bid Bond, Standard Form No. 24, certified check or 
money order, equal to five percent (5%) of bid, made payable to the UNITED 
STATES COAST GUARD. Three copies of Bid Bond, Std. Form No, 24, are 
enclosed. 


Bids were opened on February 20, 1962. Seven bidders responded 
to the invitation. Instruments for Industry, Inc., was the low bidder 
on items 1 through 11 in the alternate amounts of $431,520, $499,520 
and $562,020, but failed to submit a bid bond. The second Jow bidder 
on items 1 through 11 in the alternate amounts of $584,217, $665,572 
and $749,907 was Cardion Electronics, Inc. However, Cardion’s bid 
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was rejected as nonresponsive to the requirements of the specifica- 
tions. The third low bidder on items 1 through 11 was Lavoie Labora- 
tories, Inc., in the alternate amounts of $620,247, $706,197 and $783,622. 
Your bid prices for these items were $660,226, $742,476 and $814,976. 
Award of the contract for items 1(a), 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11 
in the amount of $620,247 was made to Lavoie Laboratories, Inc., on 
March 7, 1962. 

In your letter of March 14, 1962, you contend that since Lavoie’s bid 
prices on items 1 through 11 and the optional quantities included in 
item 12 amounted to $1,117,047, $1,253,597 and $1,446,022, respectively, 
Lavoie should have submitted a bid bond in the amount of $72,301 
rather than the actual bond which that company furnished in the 
penal sum of $42,000. You state that the Coast Guard’s action in 
awarding the contract to Lavoie was not consistent with our decisions 
in B-137319, February 5, 1959 (38 Comp. Gen. 532), and B-142824, 
June 10, 1960 (39 Comp. Gen. 827) ; that under the invitation bidders 
were required to submit bids on all items and accordingly bidders were 
required to furnish a bid bond in the amount of 5 percent of the total 
of their bids, which included the optional quantities of item 12. You 
conclude that the optional quantities set out in item 12 conferred 
definite rights in the Government for which it required bond protec- 
tion, and such rights should not be waived by the Coast Guard. 

Prior to our decision in 38 Comp. Gen. 532 the longstanding rule 
with regard to the failure of a bidder to submit a bid bond when re- 
quired by the terms of the invitation was that such failure may and 
should be waived if the failure to furnish the bond was due to inad- 
vertence or other excusable cause not related to the bidder’s financial 
ability to secure the bond.. However, for the reasons stated in 38 
Comp. Gen. 532, we held that this rule would no longer be followed 
and, thereafter, noncompliance with a bid bond furnishing provision 
in an invitation for bids would require rejection of the bid as non- 
responsive. . 

In 39 Comp. Gen. 827 the invitation solicited bids for eight items 
for the rehabilitation and conversion to public quarters of a Wherry 
housing project. Item’1 called for 850 cubic yards of base course, 
item 3 covered the entire project and the remaining items covered the 
whole project with various deletions. By the terms of the invitation, 
each bid was required to be accompanied by a bid bond in the amount 
of the largest amount for which award could be made (item No. 3). 
However, the low bid was accompanied by a bid bond covering only 
10 percent of the amount because of a clerical error by the surety. 
We held on these facts that the failure to submit a bid bond in suffi- 
cient amount could not be waived as an immaterial deviation. 

We do not agree that the present case is controlled by the decisions 
above discussed. It should first be noted that the decision in 38 Comp. 








760 DECISIONS OF THE COMPTROLLER GENERAL [41 


Gen. 532 dealt with the failure to furnish any bond rather than one 
merely deficient in amount. B-140330, September 30, 1959. Sec- 
ondly, the decision in 839 Comp. Gen. 827 was concerned with a situation 
in which there could be no doubt as to the amount of the bid bond 
called for by the invitation for bids since the invitation in that case 
specifically required a bond in the amount of 20 percent of the largest 
amount for which award could be made. In the instant case the in- 
vitation merely called for a bid bond equal to 5 percent of bid. 

Admittedly, the words “five percent of bid” as applied to the present 
procurement involving, as it does, optional quantities is ambiguous. 
However, the circumstances in this case are more persuasive in favor 
of the meaning adopted by the Coast Guard than that contended for 
by you. Moreover, we do not think that such ambiguity created an 
unfair bidding situation which would justify any action by this Office. 

The Coast Guard, in a report dated April 11, 1962, states that the 
interpretation by 50 percent of the companies submitting bonds was 
in agreement with Coast Guard intent that the bid bonds were not 
to include the cost of optional item 12, and that the wording of item 
12 substantiates the Coast Guard intent by indicating that item 12 
could not be exercised until the contract had been awarded. Item 12, 
it will be noted, is stated in the terms of an “option of acceptance with- 
in eighteen (18) months of date of contract award.” An option has 
been defined as a privilege or right of election to exercise a privilege. 
Lively v. Tabor, 107 S.W. 2d 62, 66; Thacker v. Flottmann, 244 S.W. 
2d 1020. Compare, Norwood v. Adams, 51S.W. 2d 625, 626 and Smith 
v. Russ, 339 P. 2d 286, 290. An option is not a transfer of property 
and no title is conveyed thereby. It is a mere right of election ac- 
quired by one under a contract to accept or reject a present offer with- 
in the time therein fixed. Ware v. Quigley, 169 P. 377. See, also, 
Boyer v. Nesbitt, 76 A. 103, 105, which points out that in a sense all 
options are contingent because they may or may not be exercised with- 
in the time or upon the conditions stipulated. 

In the present case the bids were evaluated on the basis of items 1 
through 11 without regard to the optional quantities in item 12, This 
method of evaluation was proper since we have held that it would be 
improper to accept a high bid upon the basis that it will become low 
upon the occurrence of a contingency that might or might not arise. 
15 Comp. Gen. 1136; 41 7d. 203. There is no assurance whatever that 
the Coast Guard will exercise the option contained in item 12. And it 
could not be exercised until after the award of the contract on items 
1 through 11. Such an exercise is contingent upon the Coast Guard’s 
needs for additional radar sets within the 18-month optional period 
and upon the availability of funds for the satisfaction of those needs. 
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Since evaluation of bids and award of a contract could only have 
been made on items 1 through 11 there was no necessity for requiring 
a bid bond to cover the optional and contingent quantities in item 12 
as well, 

The use of a bid bond is, in the vast majority of cases, not required 
by statute, but is solely a matter of administrative judgment and 
discretion, Determinations to require the submission of such a bond 
are made in light of protecting the Government’s interest. In view of 
the fact that the award made to Lavoie comes within the 5 percent 
penal amount of the bond, it is apparent that the purpose that a bid 
bond is designed to accomplish was fulfilled and the Government is 
protected. 

As noted previously the invitation for bids is ambiguous on the 
amount of the bond required to be furnished. However, for the rea- 
sons stated above, we do not believe that the interpretation adopted 
by you in determining the penal sum of the bond to be furnished is as 
persuasive as that adopted by the Coast Guard. Nor does it appear 
that any injustice to the competitive position of bidders resulted from 
the ambiguity in the subject invitation. However, a copy of this 
decision will be forwarded to the Coast Guard with the view that it 
will take steps to insure against a recurrence of such ambiguities in 
future invitations for bids issued by that agency. 

Accordingly, your protest must be denied. 


[B-148556] 


Leaves of Absence—Lump-Sum Payments—Holidays—Entitlement 


A holiday which falls on a regular workday within a projected leave period for 
which an employee, separated from the service, is receiving a lump-sum payment 
under the act of December 21, 1944, 5 U.S.C. 61b, which sets a limit on the amount 
of leave for which payment can be made but does not preclude payment for holi- 
days in such leave periods, is not required to be charged as an annual leave day 
in view of the holiday exclusion provision in section 206 of the Annual ahd Sick 
Leave Act of 1951, 5 U.S.C, 2064(a), and the lump-sum payment should include 
the amount of compensation the employee would have received for a holiday 
during his normal tour of duty had he not been separated prior to the holiday. 


Leaves of Absence—Lump-Sum Payments—Holidays—Fiscal Year 
Effect 


An employee whose projected leave period, as the result of a separation in June 
from a temporary agency in liquidation, will include two holidays falling in the 
new fiscal year, one of which occurs after the termination date of the agency, 
has a right on the date of separation to the lump-sum payment, which is payable 
from appropriations ‘available for salaries on the date of separation, and to 
regular compensation for the holidays occurring within the projected leave period, 
and such right is not affected by administrative delay or liquidating procedures 
resulting from expiration of the agency’s appropriations or functions. 
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Leaves of Absence—-Lump-Sum Payments—Holidays—Underpay- 
ments—-Administrative Adjustment 

Employees of the United States Study Commission-Texas who were not paid 
regular pay for the holidays which occurred within the projected periods covered 
by their lump-sum annual leave payments under the act of December 21, 1944, 
5 U.S.C. 61b, in the mistaken belief that the leave ceiling provisions in the act 
foreclose payment for holidays occurring within the projected leave period may 
be paid administratively for such holidays as the record shows compensation 
is due upon receipt of a request in the nature of a claim from each such em- 
ployee, but claims which are of doubtful propriety should be submitted to the 
Claims Division of the General Accounting Office for settlement. 

To the Chairman, United States Study Commission, Texas, May 15, 


1962: 


On March 28, 1962, the Executive Director of your Commission 
asked us several questions concerning the inclusion of pay for holidays 
which fall within a period covered by lump-sum payment for annual 
leave upon the separation of “individuals” from service incident to the 
completion of your Commission’s work under the act of August 28, 
1958, Public Law 85-843, 72 Stat. 1058. 

Section 203(i) of the act, 72 Stat. 1060, provides the Commission 
shall cease to exist within 3 months from the date of submission 
of its final report to the President. Your Executive Director indi- 
cates the Commission’s final report probably will have been submitted 
to the President during April 1962, and thus, that the Commission 
would cease to exist before the end of July 1962 but that on June 30, 
1962, the Commission’s current appropriations cease to be available 
for obligation and no new appropriations have been requested for 
the fiscal year 1963 beginning July 1, 1962. 

Your Executive Director says that the procedure followed by your 
agency in making lump-sum payments of annual leave upon separa- 
tion from the service has been to pay the individual at his current 
rate for the number of hours of annual leave to his credit, provided 
it does not exceed 240 hours or the number of hours brought forward 
to his credit at the beginning of the current leave year, whichever 
is greater. We understand, however, that no additional sum has been 
allowed when a legal holiday occurred on a regular workday within 
the projected leave period. He requests advice (1) as to whether 
in computing lump-sum annual leave payments due at the termina- 
tion of service, when the projected time over which the leave would 
be extended includes a legal holiday, regular compensation is payable 
for the holiday without a charge against the employee’s annual leave 
account; and (2) as to whether in such cases an employee is entitled 
to regular pay for a holiday when the inclusion of such pay would 
result in a lump-sum payment in excess of 30 days or the number 
of days carried over to his credit at the beginning of the leave year. 
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Section 205 of the Annual and Sick Leave Act of 1951, 65 Stat. 
681, 5 U.S.C. 2064(a), provides that the days of leave provided in 
that act shall mean days upon which an employee would otherwise 
work and receive pay and shall be exclusive of holidays and all non- 
workdays established by Federal statute or by Executive or adminis- 
trative order. Under the underscored provision no charge is made 
against an employee’s leave account for holiday absence. See 27 
Comp. Gen. 407; 29 id. 322; and 34 id. 254. 

The Lump-sum Leave Payment Act of 1944, 58 Stat. 845, as 
amended, 5 U.S.C. 61b, subject to the limitations thereof, provides 
that all accumulated and current accrued annual or vacation leave 
due an officer or employee is payable in one lump-sum payment on 
the date of his separation from service, and such payment shall equal 
the compensation that such officer or employee would have received 
had he remained in the service until the expiration of the period of 
such annual or vacation leave, except that after August 31, 1953, 
such a lump-sum payment shall not exceed compensation for any 
period of such accumulated and current accrued leave in excess of 
30 days or the number of days of accumulated Jeave carried over to 
the officer’s or employee’s credit for use in the leave year in which 
entitlement to such payment occurs, whichever period is greater. 

Under those provisions of law, when a holiday falls within the pro- 
jected leave period and on a day which otherwise would have been a 
regular workday but for the occurrence of the holiday, the lump- 
sum leave payment due an employee subject to the 1951 leave act may 
include—without an annual leave charge being made for the holiday— 
the amount of usual compensation the employee would have received 
for that holiday during his normal tour of duty had he not been 
separated prior to occurrence of such holiday. The leave ceiling pro- 
visions set a limit on the employee’s “leave” available for use in the 
lump-sum payment. They do not foreclose payment for the holiday 
occurring within the projected leave period. See 27 Comp. Gen. 407; 
36 id. 478. Therefore, both questions are answered in the affirmative. 

The Executive Director says that a staff employee who carried for- 
ward into the current leave year 699 hours annual leave anticipates 
terminating his service during June 1962. Your Executive Director 
recognizes that current appropriations legally are available to pay for 
the employee’s accumulated leave upon termination of his service, pro- 
vided he terminates in June 1962. However, upon the premise that 
the first question, above, is answered in the affirmative he requests a 
reply to three subsidiary questions: (3) since July 4 will occur after 
current appropriations for the Commission cease to be available for 
obligation, should payment be made for July 4 under the circumstances 
above recited? (4) since the Commission will cease prior to July 31, 
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1962, should payment for Labor Day, September 3, be included? (5) 
should the Commission initiate action to pay any amount due to former 
employees as regular compensation for holidays which occurred dur- 
ing the projected time of the lump-sum leave payments? 

The entire lump-sum annual leave payment is chargeable as an 
obligation of the fiscal year appropriation which is available for pay- 
ment of the salary of the officer or employee on the date such payment 
becomes due, namely, the date of his separation from service subject 
to the 1951 leave act, regardless of whether the leave period, including 
holidays falling within the leave period, may extend over into the next 


fiscal year. 24 Comp. Gen. 578; 25 id. 687; and 26 id. 102. The right 


of an employee to such leave payment and to regular compensation for 
the holiday occurring within the period over which the lump sum is 
computed under present law vests on the date of separation and is not 
affected by administrative delay—see 33 Comp. Gen. 85—or by other 


liquidating procedures which may result from expiration of an agen- 


cy’s appropriation or functions. 
Therefore, questions (3) and (4) are answered also in the affirmative. 
Concerning question (5), upon receipt of a request in the nature of 


a claim from the individuals, payments may be made administratively 


to those employees when the records show they are due compensation 
for the day or days involved. Claims as to which there is a doubt as 
to propriety of payment should be submitted to the Claims Division 
of our Office for direct settlement. 


[B-104080] 


Compensation—Downgrading—Saved Compensation—More Than 
One Downgrading Action 


A second reduction in grade action for an employee who, incident to a prior 
demotion, is receiving saved pay for a 2-year period which has not expired will 
be regarded as immediately beginning a new 2-year salary retention period and 
the rate of compensation payable for the period will be the rate authorized under 
section 507(a) of the Classification Act of 1949, as amended, 5 U.S.C. 1107(a), 
which is the rate of basic compensation to which the employee was entitled im- 
mediately prior to the second reduction, subject to the limitation in section 507 (c) 
of the act, 5 U.S.C. 1107(c), and the holding in 839 Comp. Gen. 193 that the new 
2-year period would begin on the expiration of the first period and that the em- 
ployee would be entitled to a saved rate based upon the compensation which he 
would have received upon the expiration of the first-retention period will no 
longer be followed. 39 Comp. Gen. 193, modified. 


Compensation—Downgrading—Saved Compensation—More Than 
One Downgrading Action 


An employee who, before the expiration of a 2-year period of entitlement to 
saved pay for a three-grade demotion (GS-10 to GS-7) is further reduced two 
grades (GS-5) should have the second demotion regarded as immediately begin- 
ning a new 2-year retention period and under section 507(a) of the Classification 
Act of 1949, as amended, 5 U.S.C. 1107(a), the rate of compensation payable for 
the new 2-year period will be the rate authorized under section 507(a) of the 
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Classification Act of 1949, as amended, 5 U.S.C. 1107(a), which is the basic rate 
to which he was entitled immediately prior to the second demotion ($6,315) 
subject to the limitation in section 507(c) of the act, 5 U.S.C. 1107(c), since under 
section 507(a), which authorizes a saved rate until the employee “is entitled to 
receive basic compensation at a higher rate by reason of the operation of this 
act,” the employee has not become entitled to a rate higher than that initially 
saved to him so as to be entitled to an increased rate adjustment upon the second 
demotion which exceeds the rate authorized in section 507(c). 


To the Chairman, United States Civil Service Commission, May 16, 
1962: , 


We refer to your letter of April 18, 1962, wherein you say that 
the Commission has been asked for advice on a case under the salary 


retention act (section 507(a) of the Classification Act of 1949, as 
amended, 5 U.S.C. 1107(a)), in which the application of our decision 
in 39 Comp. Gen. 193 appears to the agency concerned to lead to an 
undesirable result. You request our decision on the correct application 
of the salary retention act to the case described herein. 

In the case to which your letter refers the employee was reduced 
from grade GS-10, $7,325 per annum, to grade GS-7, on October 29, 
1961, under circumstances entitling him to salary retention. The 
limitation of subsection 507(c) of the act, 5 U.S.C. 1107(c), permits 
retention of the rate of $7,325 per annum. It has been determined 


that at the end of the 2-year retention period the rate of pay to which 


the employee would be entitled in grade GS-7 under Civil Service 
Regulation 25.414 would be step g, $6,345 per annum. 


You say that action now is pending to demote the employee to grade 
GS-5, again under circumstances entitling him to a retained rate. 
Applying the limitation of subsection 507(c), it has been determined 
that a rate of $6,315 per annum may be saved to him. 

It is suggested that the rate received immediately prior to the second 
reduction in grade, as limited by subsection 507(c), is the rate which 
should be received throughout the retention period stemming from 
the second reduction in grade. Alternatively, it is suggested that 
entitlement to a retained rate of $6,345 upon the second reduction in 


grade, based on what the employee would have been receiving in grade 
GS-7 if he had not been already receiving a retained rate, amounts 


to entitlement “to receive basic compensation at a higher rate by 


reason of” the Classification Act, within the language in section 507 
(a), so as to terminate the first retention period. If that interpreta- 
tion was accepted, the employee in question would begin his second 
retention period immediately upon the second demotion, and would 
receive the same rate ($6,345 per annum) through that whole retention 
period. 

In 39 Comp. Gen. 193 (Case No. 1), we held that an employee who, 
before the expiration of the 2-year period during which he was en- 
titled to receive saved pay as the result of demotion, and who was 
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further demoted two more grades, comes within the purview of section 
507(c) of the Classification Act of 1949, 5 U.S.C. 1107(c) so that for 
the remainder of the original 2-year retention period the employee 
was entitled to a rate of compensation not to exceed the limitation 
authorized by section 507(c). For the period beginning immediately 
after the end of the first 2-year retention period and extending to the 
end of the 2-year period immediately following the.second demotion 
we concurred in the Commission’s view that the employee would be 
entitled to the salary rate which he would have received upon the 
expiration of the first retention period had he not been demoted a 
second time. 

The first suggestion apparently contemplates that a new retention 
period begins with the date of the second demotion and that a rate of 
compensation not exceeding that imposed by the limitation in section 
507(c) shall be payable for the new retention period. 

The alternate suggestion, as we understand it, would provide for 
an increased rate adjustment upon the happening of the second demo- 
tion based upon the language in subsection (a) “unless or until he is 
entitled to receive basic compensation at a higher rate by reason of 
the operation of this Act.” The quoted language as used in section 
507(a) of the Classification Act has been and is regarded as language 
terminating entitlement to both the period and rate of salary reten- 
tion. The employee here has not become entitled, because of the 
operation of the act, to receive a rate higher than that initially saved 
to him. Thus, the rate of compensation because of the second reduc- 
tion in grade may not exceed the rate authorized by section 507(c). 
Therefore, we believe that the alternative proposal would be contrary 
to law. 

However, consideration of the first suggestion leads to the conclu- 
sion that the proposal more properly carriés out the statute than the 
holding in Case No. 1,39 Comp. Gen. 193. 

Therefore, hereafter, every reduction in grade will be regarded as 
beginning a new 2-year retention period and the rate of compensation 
payable during such period shall be the rate authorized by subsection 
507(a) of the act, namely, “the rate of basic compensation to which 
he was entitled immediately prior to such reduction in grade,” subject 
to the limitation imposed by section 507(c). In the case presented, 
this would result in a saved rate of $6,315 for the 2-year period fol- 
lowing the second reduction in grade. 

The rule stated in Case No. 1, 39 Comp. Gen. 193, no longer will be 
followed. 

We suggest that the explanation of the “Special Formula” on page 
P-1-66.04 be modified to accord more nearly with the language of 
section 507(c) of the act. 
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[B-148366] 


Mileage—Military Personnel—Resignation of Officers Prior to 
Completion of Required Service 

Although a Coast and Geodetic Survey Regulation designed to keep commis- 
sioned personnel on duty for more than 2 years by precluding payment of travel 
allowances to personnel who resign prior to completion of 8 years of service 
would appear to be in conflict with section 4157 of the Joint Travel Regulations 
which entitles members of the uniformed services to mileage upon separation 
from the service, section 4157 does not contemplate payment of mileage to officers 
on resignation without the consent of the service; therefore, the issuance of 
the Coast and Geodetic Survey Regulation restricting travel allowances in case 
of early resignations, even though the members could not be held in service 
after resignation, is within the authority of the Director of the Coast and 
Geodetic Survey and should be given effect in denying an officer who resigned 
after 24 months of a 3-year tour of duty reimbursement for the cost of travel 
to his home. 


To the Secretary of Commerce, May 16, 1962: 


Reference is made to letter of March 7, 1962, from the Director, 
United States Coast and Geodetic Survey, requesting an advance 
decision as to whether Phillip A. Ward is entitled to travel allowances 
incident to his release from active duty as a commissioned officer with 
the rank of lieutenant (jg) with the United States Coast and Geo- 
detic Survey under the circumstances stated by the Director as 
related below. Requests for decisions in a matter like this should 
be applied for by the head of a department or establishment of the 
Government or by the authorized certifying officer or disbursing 
officer concerned with the payment. See 26 Comp. Gen. 993. How- 
ever, in this particular instance, the matter will be treated as a request 
for decision by you. 

It is stated that on October 15, 1960, Phillip A. Ward, a commis- 
sioned officer, with a rank of lieutenant (jg), was honorably dis- 
charged from the U.S. Coast and Geodetic Survey after completing 
a 24-month tour of duty. On October 22, 1960, Mr. Ward submitted 
a voucher for reimbursement of travel from his last official duty 
station, Seattle, Washington, to his home of record, E] Paso, Texas. 
He was notified by letter dated December 6, 1960, that his travel 
voucher would not be allowed for payment because of the provisions 
of paragraph 06801B of the Coast and Geodetic Survey Regulations 
which states : 

When a commissioned officer resigns at his own request, prior to the expira- 
tion of three years of service following the date of acceptance of a commission 
in the Coast and Geodetic Survey, he will not be given travel orders nor granted 
travel and transportation allowances to which he would otherwise be entitled. 

Paragraph 06801B of the Coast and Geodetic Survey Regulations is 
said to be based on the repeated experience of the Survey in recruiting 
and retaining commissioned officers. Most of the commissioned officers 
join the Coast and Geodetic Survey upon graduation from a college or 
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university. A tour of duty of 2 years satisfies the requirements of 
Selective Service (50 U.S.C. App. 456). In many instances, the tour 
is stated to begin in June or July and, normally, the initial assignments 
of officers after orientation training are to the Coast and Geodetic Sur- 
vey vessels which have an operating season which generally runs from 
March to October. Asa result, the 2-year tour would normally termi- 
nate in June or July, or the middle of the operating season. It is 
stated that at this time of year some of the ships and shore parties 
operate in remote areas; for example, the Arctic, the Aleutian Islands, 
islands in the Pacific, etc., where replacement is extremely difficult. 
Since separation of commissioned officers under these circumstances is 
highly detrimental to the successful accomplishment of the vessels’s 
mission, and not in the best interest of the Government, the Coast and 
Geodetic Survey is said to have decided that some effort should be 
made to persuade the officers to remain on duty at least through the 
completion of the operating season. As a result, the Coast and Geo- 
detic Survey Regulations were amended to include paragraph 06801B, 
cited above. 

Mr. Ward contends, however, that paragraph 4157 of the Joint 
Travel Regulations provides for his reimbursement. Since para- 
graph 4157 of the Joint Travel Regulations provides that a member on 
active duty who is separated from the service or relieved from active 
duty will be entitled to mileage from his last duty station to his home 
of record or the place from which he was ordered to active duty, and 
appears to be in conflict with paragraph 06801B of the Coast and Geo- 
detic Survey Regulations, the question is whether it takes precedence 
over the latter regulation and whether Mr. Ward is entitled to payment 
as claimed. 

The laws relating to the Coast and Geodetic Survey commissioned 
officers (33 U.S.C. 851-888) provide generally for the distribution, 
promotion, separation and retirement of such officers on the same 
basis as is authorized for commissioned officers of the other uni- 
formed services. General provisions for the pay and allowances of 
the uniformed services, including the commissioned corps of the 
Coast and Geodetic Survey, are made by the Career Compensation 
Act of 1949, as amended, 37 U.S.C. 231, e¢ seg. However, some 
disparity exists in the obligations, rights and benefits between com- 
missioned officers of the Coast and Geodetic Survey and commissioned 
officers of the other uniformed services. The situation of commis- 
sioned personnel of the Coast and Geodetic Survey is similar to 
that of the Public Health Service in that commissioned personnel 
of those services are “civilian employees” as distinguished from the 
military personnel of the Armed Forces (except when serving with 
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the Armed Forces) and since they are civilian employees thay may 
resign their commissions at any time. 

Paragraph 4157 of the Joint Travel Regulations provides that a 
member on active duty who is separated from the service or relieved 
from active duty will be entitled to mileage from his last duty sta- 
tion to his home of record or the place from which he was ordered 
to active duty. Basically, the regulation contemplates that the mile- 
age allowance will be paid to members separated from the service 
under honorable conditions who have completed service requirements, 
or who, with the consent of the service concerned, are released before 
meeting such requirements, but who otherwise could be retained in 
the service, a situation which has a clear connotation of official travel. 
Resignations in other cases clearly are for the member’s own con- 
venience and travel incident to such resignation must be viewed as 
being for the member’s own convenience and as having no relation 
to travel performed on or incident to public business for purposes of 
the Joint Travel Regulations. While under the provisions of sec- 
tion 06801 of the Coast and Geodetic Survey Regulations a resigna- 
tion is not required to be accepted immediately, there apparently is 
no authority to require that the officer continue to serve until the 
resignation is accepted as would be the case in the Armed Forces. 

Section 303(h) of the Career Compensation Act of 1949, 63 Stat. 813, 
87 U.S.C. 253(h), provides that regulations shall be promulgated 
by the Secretaries of the uniformed services, as provided by that sec- 
tion, “and such regulations shall be uniform for all services insofar as 
practicable.” Such provision recognizes that when uniformity for 
all of the services is not practicable because of circumstances relating 
only to a particular service, regulations may be issued which will be 
applicable only to that service and this is clearly so when the situation 
is peculiar to a particular service. In order to provide for the special 
situation involving the commissioned personnel of the Public Health 
Service, paragraph 6457 was promulgated in the Joint Travel Regula- 
tions. This regulation provides that when a member of the Public 
Health Service or Public Health Service Reserve on active duty 
resigns or is released from active duty at his own request, prior to 
the completion of a specified period of service for which he has volun- 
tarily agreed in writing to serve, the Secretary of Health, Education 
and Welfare may at his discretion divest entitlement to any or all 
travel and transportation allowances to which such member would 
otherwise be entitled under these regulations. Since the same prob- 
lem exists in the Coast and Geodetic Survey, it would appear that 
this regulation or a similar one might also have been promulgated 
with respect to commissioned personnel of the Coast and Geodetic 
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Survey. However, this apparently was considered unnecessary in 
view of the provisions in paragraph 06801B of the Coast and Geodetic 
Survey Regulations. If the provisions of that regulation were in- 
corporated in the Joint Travel Regulations it would appear to be 
a valid exercise of administrative authority and remove any doubts in 
the matter. However, since paragraph 4157 of the Joint Travel 
Regulations would not seem t6 contemplate the payment of mileage 
to officers on resignation from the service without the consent of the 
service concerned—possibly desertion in the military services—it is 
not clear that the Director exceeded his authority in issuing the ad- 
ministrative regulation in question restricting travel allowances in 
case an officer resigns under the circumstances prescribed and who 
could not be held in the service. Therefore, it is our view that effect 
should be given to paragraph 06801B and that payment to Mr. Ward 
is not authorized. 


[B-148645] 


Public Health Service—Commissioned Personnel—Education 
Allowances 

Commissioned personnel of the Public Health Service who have their pay and 
allowances fixed under laws applicable to members of the uniformed services may 
not be considered as “employed in the civilian service” as that phrase is used in 
section 111(3) of the Overseas Differentials and Allowances Act for purposes 
of entitling Public Health Service commissioned officers stationed in foreign 


countries to educational allowances provided under Title II of the act when 
the other benefits under the act are clearly not for application to such personnel. 


To the Secretary of Health, Education, and Welfare, May 18, 1962: 


On April 11, 1962, you requested our decision upon the question 
whether the Commissioned Corps of the Public Health Service, De- 
partment of Health, Education, and Welfare, may be considered to 
be “civilian service of a Government agency” as that term is used in 
section 111(3) of Public Law 86-707, 74 Stat. 792, 5 U.S.C. 3032(3), 
so that officers of the Commissioned Corps would be eligible for the 
educational allowances authorized by Part C of Title II of that act. 
5 U.S.C. 3037. 

As you say in your letter, the term “employes” is defined in section 
111(3) of the Overseas Differentials and Allowances Act as follows: 


“Employee” means an individual employed in the civilian service of a Govern- 
ment agency and more specifically defined in regulations prescribed by the Presi- 
dent, but including ambassadors, ministers, and officers of the Foreign Service 
of the United States under the Department of State. 


In effect, you urge that the Congress, in enacting Public Law 86- 
707, by implication intended that the commissioned personnel of the 
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Public Health Service should be regarded as civilian employees for 
the purpose of any allowances authorized by that law which are not 
authorized by the Career Compensation Act. Your conclusion in sup- 
port of the affirmative view in that regard is summarized on page 3 
of your letter as follows: 

* * * From this it is reasonable to conclude that where an act of general 
application establishes benefits to which the Commissioned Corps is not entitled 
elsewhere, and does not exclude the Commissioned Corps, the intent of Congress 
was to include the Commissioned Corps. 

We do not concur in the quoted premise. It might with equal force 
be urged, in the absence of evidence that the Public Health Service 
sought coverage in the act, that the Congress had no intent whatever 
concerning the Commissioned Corps of that Service in enacting Public 
Law 86-707. <A similar conclusion might be warranted concerning 
the question which you say has arisen regarding the coverage of Public 
Law 87-304, 75 Stat. 622, 5 U.S.C. 3071. 

Admittedly, the term “civilian service of a Government agency” ap- 
pearing in section 111(3) of the Overseas Differentials and Allow- 
ances Act could, in the broadest sense, be viewed as including service 
in the Commissioned Corps of the Public Health Service, except when 
in time of war or emergency involving national defense the President 
declares the Commissioned Corps of the Public Health Service to be a 
military service as authorized by 42 U.S.C. 217. However, we do not 
believe that the term “civilian service of a Government agency” should 
be accorded such broad meaning on the basis of the reasons set forth 
in your letter. 

In the first place the term “civilian employee” appearing in section 
111(3) of the Overseas Differentials and Allowances Act is an es- 
sential element in determining eligibility for each of the allowances 
provided for in Title IT of that act, 5 U.S.C. 3033-3038. We find no 
legal or logical basis for construing the term “civilian employee” to 
include a member of the Commissioned Corps of the Public Health 
Service for the purpose of determining his eligibility for only one of 
the allowances provided under Title II but not for the others provided 
under that title. 

Secondly, the pay and allowances of members of the Commissioned 
Corps of the Public Health Service are fixed under the Career Com- 
pensation Act of 1949, as amended, 37 U.S.C. 231, e¢ seg. The Over- 
seas Differentials and Allowances Act does not repeal or amend the 
Career Compensation Act of 1949 either specifically or by necessary 
implication and we are required to construe the Overseas Differentials 
and Allowances Act in a manner such as to avoid any incon- 
sistency or duplication of benefits between that act and the Career 
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Compensation Act of 1949; as amended. That result best can be 
accomplished by construing the term “civilian employee” as used in 
section 111(3) as not including members of the Commissioned Corps 
of the Public Health Service. 

Finally, it is noteworthy that while the Career Compensation Act 
fixes generally the pay and allowances of the regular commissioned 
personnel of the Public Health Service, as it does of the other uni- 
formed services as defined therein, that act does not provide for the 
education of minor dependents of members of the uniformed services 
covered thereby. Funds for education allowances for the Army, Navy, 
and Air Force are derived from the annual appropriation acts for the 
Department of Defense (see section 606, Public Law 87-144, approved 
August 17, 1961, 75 Stat. 375) purportedly based on authority in 
10 U.S.C. 7204. The Coast Guard, similarly, when under the Secre- 
tary of the Treasury, derives funds for education allowances from 
the annual appropriation act for that department. See Public Law 
87-159, approved August 21, 1961, 75 Stat. 393. The Department of 
Health, Education, and Welfare likewise for the past several years 
has obtained annual appropriations available for expenses of primary 
and secondary schooling of dependents of Public Health Service per- 
sonnel stationed in foreign countries. 

You say that a like provision is contained in your annual appro- 
priation bill for the fiscal year 1963, but point out that it is subject 
to a point of order, presumably because there is no legislative author- 
ity for such an appropriation. The same objection might be inter- 
posed concerning the Coast Guard which has no basic legislation 
regarding education allowances and, also, regarding the Army and 
Air Force since the legislative authority (10 U.S.C. 7204) relied 
upon in Department of Defense appropriation acts extends only to 
the Navy. 

The Career Compensation Act, as stated, was designed to provide 
for the pay and allowances of members of the uniformed services 
including the Commissioned Corps of the Public Health Service. 
That being so, we find it more logical and consistent with the intent 
and purpose of the Congress that the Public Health Service should 
seek its remedy in legislation rather than by our attempting to deter- 
mine on purely speculative grounds, whether members of the Com- 
missioned Corps are civilian employees for the purpose of a particular 
subsection of a statute which clearly is not otherwise applicable to 
such members. 

‘Therefore, the question presented by your letter must be answered 
in the negative. 
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[B-148780] 


Contracts—Specifications—Evaluation Factors 


A plan for the evaluation of rate tenders submitted by carriers, regulated and 
unregulated, for the shipment of household effects of military and civilian 
personnel which would require, as a condition precedent to consideration, a 
80-cent per pound per article released valuation, would specify that released 
valuations of higher amounts would not be considered for bid evaluation pur- 
poses, and further would limit the liability of carriers in customary trade terms 
and conditions will provide a uniform and accurate evaluation method for 
selecting the carrier offering the lowest overall cost of service and, therefore, 
such evaluation plan is consistent with decisions holding that the basis for 
evaluation of bids should be clear and exact and made known to bidders in 
advance of bid preparation. 


To the Director, Defense Supply Agency, May 18, 1962: 


We are asked in a letter of February 21, 1962, from Major General 
TI. Sewell Morris, Commander, Defense Traffic Management Service, 
for our comments on a proposed standard to be used in the evaluation 
of rate tenders submitted by carriers covering the movement of un- 
crated household goods of military and civilian members of the De- 
partment of Defense. 

General Morris explains that the transportation officers of the mili- 
tary services are faced with a vexing problem in the evaluation of 
tenders since tenders now being received from the unregulated car- 
riers—although not necessarily varying as to rates—may contain 
released valuation provisions which vary as to the extent of carrier 
liability for loss and damage. These variations run not only to the 
stated dollar valuations—ranging from 30 cents a pound per article 
to full valuation—but to various liability exclusions. The following 
examples are furnished of submissions from carriers which reflect the 
extent of variance in this area: 

a. Carrier cites exactly the same rate between two points for household goods 
released (1) at 30¢ per pound per article or (2) at full value, except to the 
extent limited by carrier’s tariff. 

b. Carrier cites a rate (1) at a released value of 30¢ per pound per article; 
(2) at full liability, except to the extent limited by carrier's tariff, and with 
25¢ per CWT increase over the rate; (3) this carrier’s so-called full liability 
according to his tariff is $6,500. 

c. Carrier cites a rate (1) at full value, except to the extent limited by 
carrier’s tariff, and (2) at released value of 30¢ per pound per article the rate 
is reduced by 55¢ per CWT. 

d. Carrier a. and carrier b. cite the same rate between two points: (1) carrier 
a. has a released valuation of 30¢ per pound per article; (2) carrier b. has full 
valuation, except to the extent limited by carrier’s tariff. 

Thus, General Morris points out that there is no uniform method, 
mathematical or otherwise, to accurately evaluate such tenders for 
selection of the carrier providing the lowest overall cost of service. 

The plan proposed to stabilize this situation would provide that 
household goods tenders from both regulated and unregulated carriers 
must contain, as a condition precedent to initial consideration, a 30 
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cent per pound per article released valuation and that released valua- 
tions of higher amounts will not be considered for bid evaluation 
purposes. Also, the carriers’ liability would be further limited by 
certain terms and conditions of carriage—customary in the trade— 
designated by the Department of Defense to apply to all household 
goods shipments and made a part of the carriers’ tenders. Since it is 
said that other terms and conditions limiting the carriers’ liability 
will not be accepted, it is presumed that bids so submitted would be 
rejected. 

We recognize your Department’s desire to establish policies that as- 
sure fair and impartial consideration in the distribution of business 
to all qualified household goods carriers. We have taken the position 
that the basis for the evaluation of bids should be clear and exact and 
should be made known to bidders in advance of bid preparation. 36 
Comp. Gen. 380, 385. Also, we have held that where bid evaluation 
becomes complicated by variable factors not capable of exact calcula- 
tion beforehand, it is within the administrative discretion of the de- 
partment concerned to cancel existing invitations for such bids, notify 
prospective bidders that bids of this type will not be acceptable in 
the future, and readvertise the requirements on a firm basis. 35 Comp. 
Gen. 689, 692. Consistent with such views we would have no reason 
to object to your proposed plan. 

We suggest, however, that the rate tenders involved be required to 
provide language which would make them subject to the minimum val- 
uation increase—now 30 cents per pound—being considered by the 
Interstate Commerce Commission in Ex Parte Docket No. MC-61, 
in the event the proposed increase becomes effective. We feel that 
operations under the contemplated plan should be closely checked for 
problem areas as they might develop, and that effort should be made 
to maintain some experience statistics as a guide for future action. 


[B-148792] 


Compensation—Removals, Suspensions, Ete.—Back Pay—Retire- 
ment—Disability 


Although an employee who was in a leave and leave without pay status for 
more than a year when he was absent because of illness, when he was prevented 
from working because medical reports indicated that his continued employment 
was hazardous to himself and his fellow workers, and until final restoration to 
duty upon disapproval of disability retirement, may not have the back pay act 
of June 10, 1948, 5 U.S.C. 652(b) (2), applied to entitle him to recredit of leave 
for the period of illness, nor may the period that he was prevented from working, 
based on competent medical advice be regarded as coming under the 1948 act, 
the period after notification that the agency application for disability retirement 
had been rejected because the employee was not totally disabled when admin- 
istrative action was started to separate the employee may be considered incon- 
sistent with the Civil Service Commission findings that the employee was not 
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totally disabled for duty so as to come under the 1948 act to entitle the employee 
to leave and back pay for such period, but, for the period after notice of approval 
of the employee’s disability retirement until final determination when he was 
carried in a leave without pay status was proper and neither leave recredit 
nor back pay is authorized. 


To the Secretary of the Navy, May 23, 1962: 


On April 18, 1962, the Commandant of the Marine Corps trans- 
mitted the request of the Commandant, Marine Corps Schools, for 
a decision on the question of entitlement of David E. Gilbert, a civilian 
employee of the Department of the Navy, employed by the Marine 
Corps Schools, Quantico, Virginia, to payment of compensation from 
June 20, 1960, to August 11, 1961, while in a leave and leave without 
pay status. 

The records show Mr. Gilbert absented himself from official duty 
on June 20, 1960, without administrative approval. On July 7, 
1960, the administrative office informed him that if no reply was 
received from him by July 12, 1960, he would then be separated from 
the service. That action was held in abeyance because of a request 
from the office of Senator Harry F. Byrd that an investigation was 
then in progress with the Department of Labor, where Mr. Gilbert 
was formerly employed, involving an on-the-job accident alleged 
to have occurred in 1957. Mr. Gilbert submitted a medical certificate 
on July 20, 1960, showing he was physically unable to perform his 
official duties. His leave record was then retroactively changed from 
unauthorized leave to sick leave. On August 24 his doctor recom- 
mended that if he were fitted with a proper brace he should be able 
to return to his duties at the school. On August 25, 1960, Mr. Gilbert 
reported for duty and was referred to the schools’ surgeon for a 
physical check to determine his physical capability to return to his 
duties. After a physical examination by the medical officers at the 
schools which included an examination by a psychiatrist it was deter- 
mined that he was not capable of resuming his regular duties, and 
his continued presence on the job would be considered a hazard to 
himself and his fellow employees. Mr. Gilbert was continued in a 
leave status except for 20 hours on August 23, August 25, August 29, 
and October 16, when he reported for his required physical examina- 
tions. Since Mr. Gilbert did not wish to request the Civil Service 
Commission for retirement because of physical disability he was in- 
formed that the administrative office would request such action and 
that pending a decision by the Commission he would be carried in 
a nonduty status. The application for disability retirement was 
filed by the administrative office on October 21, 1960. 

Mr. Gilbert’s annual and sick leave became exhausted on October 16, 
1960, after which he was carried in a Jeave without pay status until 
restored to duty August 11, 1961. 
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On February 6, 1961, the Retirement and Insurance Division of the 
Civil Service Commission notified the Commandant, Marine Corps 


Schools that the application for disability retirement had been rejected 


because Mr. Gilbert was not totally disabled within the meaning of the 
retirement law. Mr. Gilbert was then advised that he would be 
granted a hearing in a proposed separation action because of physical 
disability. The Advisory Hearing Board at the installation on 
April 11, 1961, informed Mr. Gilbert that he would be restored to duty 
subject to his passing a required physical examination. However, 
on April 13, 1961, Mr. Gilbert was further notified by the Retirement 
and Insurance Division of the Civil Service Commission that his ap- 
plication for disability retirement was approved and the administra- 
tive office then informed him that his proposed restoration would be 
held in abeyance until after the employee’s appeal of the Commis- 
sion’s decision had been finally determined by the Board of Appeals 
and Review of the Commission. On August 9, 1961, he was directed 
to return to duty following a decision of the Board of Appeals and 
Review reversing the prior action of the Retirement and Insurance Di- 
vision of the Commission by ruling that he was not totally disabled 
within the meaning of the Retirement Act, 5 U.S.C. 691, e¢ seg. The 
employee was restored to his position on August 11, 1961. 

Mr. Gilbert now claims payment of compensation from June 20, 
1960, to August 11, 1961, under the act of June 10, 1948, Public Law 
623, 80th Congress, 5 U.S.C. 652(b) (2). 

From June 20, 1960, to August 25, 1960, the employee by his own 
admission, and by submission of medical certificates of his personal 
physician, was unable to return to work because of physical inability 
to perform the duties of his assigned position. Therefore, since the 
act of June 10, 1948, does not apply to cases when an employee through 
illness or physical disability is prevented from performing the duties 
of his assigned position, we find no basis for recrediting the leave 
charged during the above period. See 38 Comp. Gen. 203. 

From August 25, 1960, to February 6, 1961, the administrative office 
in relying upon its medical officers’ reports that Mr. Gilbert was in- 
capable of performing his official duties and his continued employ- 
ment was considered hazardous to himself and his fellow workers, 
carried the employee in a leave status and a leave without pay status 
after his leave became exhausted, without his consent. We do not 
view the action in removing the employee from active duty without 
separation from the service as an arbitrary or capricious action by the 
administrative office; rather that action was based upon competent 
medical findings. Therefore, we find no basis for recrediting the leave 
charged for that period or for payment of compensation while the 
employee was in a leave without pay status. 
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On February 6, 1961, the Civil Service Commission notified the 
Marine Corps Schools that the application of Mr. Gilbert for disability 
retirement had been rejected because it was determined he was not 
totally disabled within the meaning of the Retirement Act. The 
Marine Corps Schools, regardless of the decision by the Retirement 
and Insurance Division of the Commission continued to carry the 
employee in a leave without pay status while commencing action to 
separate him from the service because of disability. 


Our view is that upon receipt of the notice from the Commission, 
the administrative office should have restored the employee to duty, 
the action in continuing to carry him in a leave without pay status 
(in effect a suspension) and in initiating steps to separate him for 
disability being inconsistent with the Commission’s finding that the 
employee was not totally disabled for the performance of the duties 
of his position. There is no information that the employee’s condi- 
tion had deteriorated between the time of the Commission’s investiga- 
tion of the case and the date of its finding of February 6, 1961. How- 
ever, after receipt of the Commission’s letter of April 13, 1961, 
advising of the approval of the employee’s disability retirement there 
again were ample grounds for carrying the employee in a leave with- 
out pay status until a final determination was made in the matter. 

Therefore, upon the record presented, Mr. Gilbert is entitled only to 
back pay from date of receipt of the Commission’s letter of Febru- 
ary 6, 1961, to date of receipt of its letter of April 13, 1961, during 
which period he was carried in a leave without pay status. 

Any settlement with Mr. Gilbert would be under the act of June 10, 
1948, 5 U.S.C. 652(b) (2) and it will be necessary that he furnish the 
administrative office a statement of any amounts earned by him from 
other employment, including self-employment, during the period for 
which back pay is authorized herein. These amounts, if any, should 
be deducted from the amount found due. 


[B-148839] 


Post Office Department—Employees—Leaves of Absence—NMili- 
tary—Substitute Employees 


In determining the military leave credit for substitute postal field service em- 
ployees under the act of October 4, 1961 (Public Law 87-378), which, effective 
January 1, 1962, returned the crediting method to a calendar year basis, the recog- 
nition in the legislative history of the act that the previous change from calendar 
to fiscal year basis had necessitated postponement of the effective date for sub- 
stitute postal employees so that the change could be made without disregard to 
the concept that substitute postal employees earn leave through service, re- 
quires a similar adjustment for substitute postal field service employees under 
the 1961 act ; therefore, substitute postal field service employees may during the 








778 DECISIONS OF THE COMPTROLLER GENERAL {41 


fiscal year 1962 use the military leave earned during fiscal year 1961 and military 
leave earned between July 1 and December 31, 1961, may be used between July 1 
and December 31, 1962, and on January 1, 1963, the amendatory act of October 4, 
1961, will become fully effective for such employees. 


Post Office Department—Employees—Leaves of Absence—Mili- 
tary—Substitute Employees 


Substitute postal field service employees who during the first 2 months of fiscal 
year 1962 used the maximum amount of military leave available to them under 
the law then in effect and who subsequently were recalled to extended active duty 
are not eligible for further military leave until July 1, 1962, between which date 
and December 31, 1962, they may be granted military leave if they qualify under 
5 U.S.C. 30r; however, in view of the short period of their employment as sub- 
stitutes after July 1, 1961, it is not likely that they will have worked for at least 
520 hours (one-half of 1040) during the period July 1, 1961, to December 31, 1961, 
to qualify for military leave and, in the absence of any authority for the granting 
of military leave on a constructive basis for time actually spent in military 
service, the substitute postal field service employees would not be entitled to 
military leave. 


Officers and Employees—Life Insurance—Military Leave Effect 


Although employees covered by the Federal Employées Group Life Insurance Act 
of 1954, 5 U.S.C. 2091 note, when they are called to military service are entitled 
to continued coverage during the initial grant of military leave, once the coverage 
is terminated the fact that the employee may be entitled to a subsequent grant 
of additional military leave does not reinstate his life insurance coverage. 


To LeRoy P. Afdem, Post Office Department, May 23, 1962: 


Your letter of May 3, 1962, reference AIR :LPA :amq, requests our 
decision whether you properly may certify for payment the enclosed 
payroll voucher to compensate Mr. Melvin E. Smith and Mr. John T. 
Gunsauley, substitute postal field service employees, for military leave. 

You state the facts involved in the two cases as follows: 


Mr. Melvin E. Smith, substitute special delivery messenger, was paid for 80 
hours of military leave covering the period July 1, 1961-July 15, 1961, based 
on the hours worked during the previous fiscal year, under the provisions of 
Public Law 610, approved June 22, 1956, as amended by Public Law 86-559. He 
was recalled to extended active duty on September 18, 1961 and he has now 
filed a claim for 80 hours of military leave covering the period January 1, 1962 
through January 12, 1962, based on the decision of your office, dated November 21, 
1961 and Section 7 of Public Law 87-378, providing for the granting of military 
leave on the basis of calendar years of service. During the period January 1, 
1961 through September 18, 1961, he was in a pay status 1,456 hours and allow- 
ing one hour of military leave for each 26 hours in a pay status he would be due 
56 hours of military leave. However, it may be that he should receive 80 hours 
of military leave based on 1,456 hours prior to entering military service and 600 
hours of constructive service while in the military service (15 weeks at 40 hours 
per week). 

Mr. John T. Gunsauley, substitute clerk, was paid for 80 hours of military 
leave covering the period August 7, 1961 through August 18, 1961, based on the 
hours worked during the preceding fiscal year. He was recalled to active 
duty on October 1, 1961 and has filed a claim for 80 hours of military leave 
covering the period March 5, 1962 through March 16, 1962. During the period 
January 1, 1961 through September 30, .1961, he was in a pay status 1,754 
hours, which would entitle him to 67 hours of military leave. He is claiming 
80 hours of military leave based on the 1,754 hours prior to entering military 
service and 520 hours of constructive service after entering the military service. 
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Military leave is authorized substitute postal field service employees 
under the provisions of 5 U.S.C. 30r, in pertinent part, as follows: 


* * * A substitute employee in the postal field service is entitled to leave of 
absence from his duties, without loss of pay, time or efficiency rating, for the 
same purpose [military duty], on the basis of one hour of leave for each period 
aggregating 26 hours of work performed in the calendar year next before 
the calendar year in which he is ordered to that duty or training. However, 
he is not entitled to any leave under this section unless he has worked at 
least 1,040 hours during the calendar year next before that year in which he is 
ordered to that duty or training, and he may not be paid for more than 80 
hours of leave under this section in any calendar year. 


On June 30, 1960, the words “calendar year” appearing in 5 U.S.C. 
30r were changed to “fiscal year.” See Public Law 86-559, 74 Stat. 
282. However, by section 7 of the act of October 4, 1961, 75 Stat. 809 
(Public Law 87-378), the words “fiscal year” were changed back to 
“calendar year,” in the following manner : 

Sec. 7. (a) Section 29(a) of the Act of August 10, 1956, &s amended (5 U.S.C. 
30r), is amended by striking out the words “fiscal year” wherever they appear 
therein and substituting the words “calendar year” in lieu thereof. 

(b) Except with respect to substitute postal employees, the amendments made 
by subsection (a) of this section shall become effective as of January 1, 1961, 


and with respect to substitute postal employees such amendments shall become 
effective as of January 1, 1962. 

At pages 6 and 7 of Senate Report No. 498, 87th Congress to accom- 
pany H.R. 5490, which was enacted as Public Law 87-378, the applica- 
tion of that amendment is discussed as follows: 

The bill proposes to revert to the calendar year basis for crediting this leave. 
In accordance with a recommendation from the Comptroller General, the com- 
mittee suggests that the change be made retroactive to January 1, 1961, for 
employees other than substitute postal employees and prospective to January 1, 
1962, for substitute postal employees. The difference in effective dates is not 
to discriminate against substitute postal employees. Instead, it recognizes that 
the leave of these employees is computed on the basis of their service in the 
preceding year. The 1960 change had created quite a problem in resolving the 
rights of the substitute postal employees that was solved by a General Accounting 
Office decision that, in effect, postponed the full operation of such change for 
substitute postal employees until the fiscal year 1962. The committee expects 
the Comptroller to make an appropriate adjustment for substitute postal 
employees during the transition period similar to that authorized by the Comp- 
troller at the time of the change from a calendar to a fiscal year basis. 


The adjustments referred to in that report are those authorized 
by 40 Comp. Gen. 231. Under that decision the full effect of the 
change required by section 7 of the act of June 30, 1960, 74 Stat. 282— 
change from calendar to fiscal year—was postponed for 12 months 
from the effective date of the amendment in order that the change 
could be made without disregarding the concept that substitute postal 
field service employees earn military leave through service. We be- 
lieve that the legislative history of the amendment of October 4, 1961, 
requires us to authorize a similar adjustment in determining the rights 
of postal field services as a result thereof. Thus, substitute postal 
field service employees may use the military leave they earned during 
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fiscal year 1961 (July 1, 1960-June 30, 1961) during fiscal year 1962 
(July 1, 1961-June 30, 1962). The military leave they earned between 
July 1 and December 31, 1961, may be used between July 1 and 
December 31, 1962, and on January 1, 1963, the amendment of Octo- 
ber 4, 1961, will become fully effective. 

Regarding the individual cases you presented, both employees took 
the maximum amount of military leave available to them during the 
first 2 months of fiscal) year 1962, under the terms of the law then in 
effect. They are, therefore, not eligible for further military leave 
until July 1, 1962. Between that date and December 31, 1962, they 
may be granted military leave if they are qualified for such under 
5 U.S.C. 30r; however, in view of the short period of time they were 
employed as substitutes in the postal field service after July 1, 1961, 
it does not appear they have qualified for military leave, that is, 
worked for at least 520 hours (14 of 1040) during the period July 1, 
1961, to December 31, 1961. We are aware of no authority which 
would allow military leave to be granted to substitute postal field serv- 
ice employees on a constructive basis for time actually spent in mili- 
tary service. 

Deductions for Federal Employees Group Life Insurance are to 
be made only for those periods when the employee concerned is cov- 
ered by the insurance. See section 5 of the Federal Employees Group 
Life Insurance Act of 1954, 68 Stat. 738, 5 U.S.C. 2095. Section 2(c) 
of that act, 68 Stat. 736, 5 U.S.C. 2091(c) provides insurance under 
the act shall cease when an employee is on active military duty, unless 
the period of military duty is covered by military leave. 

We understand informally from the Civil Service Commission that, 
under the provisions of the Federal Employees Group Life Insurance 
Act of 1954 and section 37.3(c) (1) of its regulations, insurance cover- 
age continues during an initial grant of military leave to an employee 
entering military service, but such coverage once terminated is not 
reinstated because of any subsequent grant of additional military 
leave. 

The voucher which is returned herewith may not be certified for 
payment on the basis of the present record. 


[B-148550] 


Travel Expenses—Miscellaneous Expenses—Hotel, Etc., Rooms— 
Cancellation of Reservation—Liability 


Rent for reserved hotel rooms which could not be used by a group of military 
and civilian personnel traveling on official business overseas incident to a 
research project because the Government airplane on which they were traveling 
was delayed due to mechanical difficulties and weather, and because the notice 
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of cancellation of the reservations arrived too late to permit the hotel to rent 
all of the reserved rooms, may be considered as a necessary expense incident 
to the authorized project flight and the claim paid. 


To M. A. Coughlan, Department of the Navy, May 24, 1962: 


By third endorsement dated April 16, 1962, the Comptroller of 
the Navy forwarded your letter of March 26, 1962, with voucher and 
supporting papers, requesting an advance decision whether payment 
may be made to the Chevron Hilton Hotel, Sydney, Australia, for 
unused hotel reservations not utilized due to unavoidable delay of 
military personnel and civilian employees while traveling in the per- 
formance of temporary additional duty. 

You say that an around-the-world flight using Government aircraft 
was directed for various military personnel and civilian employees 
in order to carry out a research project for the U.S. Naval Research 
Laboratory. While en route, because of mechanical difficulties and 
the weather, the aircraft was delayed in arriving at Sydney, Australia, 
where hotel reservations had been made. Due to their late arrival 
the travelers were unable to use the hotel accommodations on Feb- 
ruary 11, 1962, and although the hotel could not rent all the reserved 
rooms after it received notice of the delay, those that were rented 
reduced the total bill from $234 to $185.86. 

Information in the file concerning the circumstances surrounding 
the delays of the flight shows that advice about the latest delay was 
not received in Sydney until late in the afternoon of February 11, 
1962, and it was then too late for the hotel to rent all of the reserved 
rooms although it tried to doso. Ordinarily the cancellation of hotel 
reservations within a reasonable time prior to their dates involves no 
liability for payment therefor. In view, however, of the fact that 
the hotel was not advised that the reservations would not be needed 
until late in the afternoon of the day for which the rooms were en- 
gaged, and since the hotel endeavored to rent the rooms immediately 
after receipt of such netice, the claim may be considered a necessary 
expense incident to the authorized project flight. Accordingly, the 
voucher is returned herewith and may be paid, if otherwise correct. 


[B-148255] 


Contracts—Awards—Small Business Concerns—Price Determina- 
tions 


Where, after an administrative determination that the portion of a procurement 
set aside for small business was in error because there was no need for the 
additional tooling to be furnished under the restricted portion, but rather than 
withdraw the set-aside a contract is negotiated with the only eligible small busi- 
ness bidder on the basis of the same unit price at which the non-set-aside award 
was made, plus the lower tooling cost originally offered by the small business 
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concern, negotiation was justified and, even though the overall contract price 
by reason of the lower tooling cost is less than the overall price under the non- 
set-aside award, acceptance by the small business contractor of the negotiated 
terms precludes any price adjustment. 


To the American Fabricated Products Co., Inc., May 25, 1962: 


Your letter of February 15, 1962, requests an increase in the price 
at which amended contract No. N195-13631, jointly set aside in part 
for small business, was awarded to your firm. 

Invitation for bids No. 164-5-62 called for the purchase of 20 MM 
projectiles in two portions of 1,300,000 or 2,600,000 units each, and 
provided on pages 18 and 19 as follows: 


NOTICE OF SMALL BUSINESS SET-ASIDE 

s * * * * . . 
(ec) Set-Aside Portion and Award Procedure. 

a * * * * 2 * 


(1) Eligibility. To be eligible for consideration for the set-aside portion of 


an item, the small business concern must have submitted a responsive bid on 
such Item in accordance with the requirements of (b) (2) above at a unit price 
no greater than 120 percent of the highest unit price for such Item awarded 
under the non-set-aside portion. * * * 


* 7” * * * . « 


(4) Price. The set-aside shall be awarded at the highest unit price awarded 


on the non-set-aside portion, adjusted to reflect transportation and other cost 
factors which were considered in evaluating bids on the non-set-aside 
portion. * * * 


In regard to price, par. 1-706.6(e), Armed Services Procurement 
Regulation, also provides that the “set-aside portion will be awarded 
at the highest unit price awarded for the non-set-aside portion.” 

The amendment to the invitation, issued August 25, 1961, contained 
the following: 


NOTE TO BIDDERS: TOOLING CLAUSE 


NO GOVERNMENT OWNED TOOLING IS AVAILABLE FOR USE ON ANY 
CONTRACT AWARDED HEREUNDER. ANY AND ALL TOOLING NEC- 
ESSARY IS TO BE FIGURED SEPARATELY AND WILL BE CONSIDERED 
AS A PART OF THE OVERALL COST TO THE GOVERNMENT IN AWARD 
OF CONTRACT. TOOLING WILL BECOME THE PROPERTY OF THE U.S. 
GOVERNMENT UPON COMPLETION OF CONTRACT AWARDED HERE- 
UNDER. 

AT A LATER DATE, THE GOVERNMENT RESERVES THE RIGHT TO 
FURNISH USABLE GOVERNMENT OWNED TOOLING TO SUCCESSFUL 
CONTRACTOR AND THEREBY REDUCE TOOLING COST UNDER THE 
CONTRACT. THE ESTIMATED ACQUISITION COST OF GOVERNMENT 
OWNED SPECIAL TOOLING WHICH MAY BECOME AVAILABLE IS AP- 
PROXIMATELY $7,000.00. * * * 


The bid price at which the non-set-aside portion was awarded was 
$0.22 a unit, plus $27,245 for tooling. Your bid of $0.259 a unit, 
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plus $10,588 for tooling, was the only small business bid which was 
within 120 percent of the highest unit price at which the unrestricted 
portion was awarded. After negotiations on an alleged “take it or 
leave it” basis, proposed by the Government, you agreed to enter 
into a contract at a price of $0.22 a unit, plus $10,588 for tooling, 
and award of the set-aside portion was made to you on this basis. 
The result is that, while the large business concern is receiving 
$599,245 on the contract, you are receiving only $582,588 for the same 
work. The difference between the two figures, $16,657, is the amount 
by which the tooling costs of the big business exceed your own tooling 
costs. 

You contend that the price of $0.22 a unit bid by the large business 
concern should be adjusted to reflect the $27,245 cost of its tooling, in 
order to arrive at “the highest unit price” at which small business was 
to receive the restricted portion of the procurement. The Navy argues 
that tooling cost is not a cost which can be used to adjust the unit 
price because the cost of tooling, unlike transportation costs, con- 
stitutes an expenditure for a separate end product. 

However, we do not find it necessary at this time to decide this 
issue, since we believe it was proper under the facts of this case for 
the Department of the Navy to negotiate with you for a price lower 
than such adjusted highest unit price. 

The record indicates that the administrative agency believed it 
should not have set aside part of the procurement for small business. 
The Department of the Navy reported that after opening of the 
bids, but prior to award, it realized that it had in reality requested 
bids for two sets of tools, one of which it did not want or need. It 
concluded that procurement of the restricted portion should be awarded 
to you only if you were willing to accept the contract at $16,657 less 
than the unrestricted portion. 

In effect, the Department considered your request for an award 
at “the highest unit price awarded on the non-set-aside portion” as 
a demand that it expend an extra amount of $27,245 in order to obtain 
(1) 20 MM projectiles, which it could have acquired without such 
extra expenditure if it had not partially set the procurement aside 
for small business; and (2) a duplicate set of tools for which it had 
no wish to acquire. 

In light of the absence of any need for additional tooling, we concur 
with the view that under the circumstances it was an error to have set 
aside part of this procurement for small business. In the circum- 
stances, the purchase of this unneeded equipment clearly “would be 
detrimental to the public interest,” and, therefore, the Department 
of the Navy could have commenced procedures to withdraw the set- 
aside pursuant to ASPR 1-706.3(b) (1) and 1-706.7. However, the 
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Department apparently determined that the value to the Government 
of the additional tooling was perhaps commensurate with the price 
of $10,588 bid by you on the unrestricted portion, and that the pro- 
curement set aside for small business was in accordance with the 
policies expressed in section 15 of the Small Business Act of 1958, 
72 Stat. 395, 15 U.S.C. 644, and the Armed Services Procurement Act 
of 1947, codified at 10 U.S.C. 2301. 

Since we believe that the procurement should not have been par- 
tially set aside for small business, and since it appears that such set- 
aside could properly have been withdrawn in the best interests of the 
Government, we conclude that the Department of the Navy was fully 
justified in negotiating with you on the basis of the highest unit price 
of the unrestricted portion plus the price actually quoted by you for 
the tooling. Finally, it may be noted here, as it was in our decision 
B-139259, dated June 23, 1959, which also concerned the complaint 
of a successful bidder on a portion of an award set aside for small 
business, that “since this was a negotiated contract there was no obliga- 
tion on your part to accept its.terms and conditions unless the same 
were acceptable to you but, having done so, you cannot now be heard 
to complain that the stated contract price is less than that to which 
you believe you are entitled.” 

For the foregoing reasons, the request for an increase in the price 
at which amended contract No. N195-13631 was awarded to your 
firm is denied. 


[ B-148882 J 


Military Personnel—Retired—Contracting with Government— 
What Constitutes Selling 


A retired Army officer who, as president of an electronics firm which sells sup- 
plies to the military departments, will have overall responsibility for sales but 
will not engage in any sales activities or initiate any contacts with such depart- 
ments, which involve any of the contracting activities enumerated in Department 
of Defense Directive No. 5500.7, would not, solely by virtue of his position, be 
considered as engaged in sales activities within the purview of 5 U.S.C. 59e, 
which precludes any payment for 2 years after retirement to retired officers 
who sell supplies or war materials to the military departments ; however, should 
the officer within such period make agency contacts for the contract purposes 
restricted by the directive or engage in any selling activities, he would not be 
entitled to retired pay for the period involved. 


To the Secretary of Defense, May 29, 1962: 


Reference is made to letter of May 16, 1962, from the Assistant Sec- 
retary of Defense (Comptroller) requesting a decision as to whether 
the conflict-of-interest statutes, such as 5 U.S.C. 59c, would preclude 
the payment of retired pay to Brigadier General Charles S. Hays, 
U.S. Army, if, upon his retirement May 31, 1962, he accepts the 
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position of president of the Maxson Electronics Division, W. L. Max- 
son Corporation, New York, New York. 

The Assistant Secretary’s letter also refers to section 281, Title 18, 
United States Code, a criminal statute, and to Department of Defense 
Directive No. 5500.7, dated December 12, 1961, on the subject of 
standards of conduct required of military personnel in possible con- 
flict-of-interest situations. Since, however, the Federal criminal 
statutes come under the jurisdiction of the Department of Justice 
and not our Office, the views expressed herein are not to be regarded 
as relating to the possible application of section 281 of Title 18 of 
the Code to this case and we do not understand Department of Defense 
Directive No. 5500.7 as imposing any restrictions on retired pay not 
contemplated by the statutory provisions on which it is based. 

The Maxson Electronics Division contracts with the Department 
of Defense and other Government agencies for the development and 
sale of various types of electrical and hydraulic systems and equip- 
ment and the job description submitted by General Hays provides 
that as president he will be responsible for planning, organizing, 
directing, and coordinating all activities of the Maxson Electronics 
Division, a completely autonomous operating entity, toward the end 
of maintaining profitable operations and furnishing a satisfactory 
product to the customer, on time, and at a reasonable cost. The job 
description further provides that inasmuch as the vice president in 
charge of sales will report to the president of the division, sales ex- 
perience is not a requirement of the office and no sales effort by the 
president will be required, and that any customer contacts will be 
limited to nonsales activities such as performance and progress 
reviews. 

Section 59c of Title 5, United States Code, provides as follows: 

No payment shall be made from appropriations in any Act to any officer on the 
retired lists of the Regular Army, Regular Navy, Regular Marine Corps, Regular 
Air Force, Regular Coast Guard, Coast and Geodetic Survey, and Public Health 
Service for a period of two years after retirement who for himself or for others 
is engaged in the selling of or contracting for the sale of or negotiating for the 
sale of to any agency of the Department of Defense, the Coast Guard, the Coast 


and Geodetic Survey, and the Public Health Service any supplies or war 
materials. 


Those statutory provisions and the substantially identical provi- 
sions contained in 10 U.S.C. 6112(b) have been construed by our 
Office, the Court of Claims, and the administrative departments as 
not limited to direct sales, negotiating, or contracting, but as includ- 
ing virtually any activity surrounding the selling process. See gen- 
erally, 39 Comp. Gen. 366; Seustrom v. United States, 147 Ct. Cl. 
453; B-141322, July 1, 1960, and May 31, 1961. The purpose and 
application of such statutes are clearly and concisely set out in 
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Paragraph VI.B., Department of Defense Directive 5500.7, as 
follows: 


Selling or Contracting for Sale 


No regular retired officer of the Armed Forces will sell, contract for the 
sale of, or negotiate for the sale of anything to the military department in 
which he has retired status in violation of applicable statutory restrictions. 
Retired pay of a regular retired officer is subject to forfeiture during any period 
within two years of his retirement if he sells for himself or another any supplies 
or war materials to the Department of Defense, Coast Guard, Coast and Geodetic 
Survey, or the Public Health Service. For the purpose of this section, selling 
means (1) signing a bid, proposal, or contract, (2) negotiating a contract, or 
(3) contacting an officer or employee of the Department of Defense for the 
purpose of (i) obtaining or negotiating contracts, (ii) negotiating or discussing 
changes in specifications, price, cost allowances, or other terms of a contract, 
or (iii) settling disputes concerning performance of a contract, (4) any other 
liaison activity with a view toward the ultimate consummation of a sale even 
though the actual contract therefor is subsequently negotiated by another person. 
However, it is not the intent of this Directive to preclude a retired officer from 
accepting employment with private industry solely because his employer is a 
contractor with the Government. 


The statutes, however, apply to the officers concerned only while they 
are “engaged” in selling, etc., and as indicated in the last sentence of 
the above quotation private employments which do not involve some 
actual sales activity have not been viewed as affecting the officers’ 


rights to retired pay. 40 Comp. Gen. 511; B-141322, supra; 41 Comp. 
Gen. 642. In this regard, to construe the statute as applicable to 


private employments on the basis of executive and administrative 


responsibility alone would operate to defeat to some extent the intent 


of Congress to permit a retired Regular officer to accept any private 
employment in which the officer is not engaged in sales activities. 
It appears from the record before us that, while General Hays 


as president of the Maxson Electronics Division will have overall 


administrative responsibility for the sales department, he will not 


be required to engage in any actual sales activities or to initiate any 
contacts with any of the agencies specified in section 59c, and that any 
customer contacts which he may have with such agencies will not 


involve any of the activities enumerated in Paragraph VI.B. of De- 
partment of Defense Directive No. 5500.7. 
Accordingly, on the basis of our understanding of the functions 


and duties of the position of president of the Maxson Electronics 
Division as set out above, General Hays would not, solely by virtue 


of his employment in that capacity, be engaged in sales activities 
within the purview of the provisions of 5 U.S.C. 59c. However, should 
he contact any of the agencies concerned during the prescribed 2- 


year period for any of the purposes enumerated in the above-quoted 
provisions of Department of Defense Directive No. 5500.7, or should 


he do anything else during that 2-year period which is within 
the scope of selling as contemplated by that directive, he would not 


be entitled to retired pay for the period of time involved. 40 Comp. 
Gen. 511, supra. 
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[ B-148512 J 
Contracts—Awards—Labor Surplus Areas—Price Differentials 


A procurement procedure which provides that, after solicitation of proposals 
from all prospective offerors regardless of size or status as labor surplus area 
concerns, negotiations will be conducted with all qualified firms within a com- 
petitive price range and the labor surplus area firms in a prescribed order of 
priority will be afforded an opportunity to meet the lowest evaluated price before 
award is made to an offeror not qualified as a labor surplus area concern is 
a procurement procedure under which the lowest price is obtained through 
unrestricted solicitation of bids and does not result in the payment of a price 
differential to relieve an area of economic dislocation; therefore, the procedure 
is not contrary to law, notwithstanding the possible preference to labor surplus 
area firms. 


To Sentinel Electronics, Incorporated, June 1, 1962: 


Reference is made to a telegram dated March 28, 1962, from your 
attorney, I. H. Wachtel, protesting on your behalf against the alleged 
restrictive conditions of Request for Proposals No. SC-36-039-62- 
10863-C2, issued by the United States Army Signal Supply Agency 
at Philadelphia, Pennsylvania. It is contended by Mr. Wachtel that 
the proposed method of procurement is invalid in that it provides for 
a set-aside of the entire quantity for labor surplus area concerns; that 
the invitation fails to recognize the procedure which established pri- 
orities for persistent and substantial labor surplus area firms; and, 


that the award of a contract thereunder will be based upon negotiation 


rather than sealed competitive bids, all in contravention of applicable 
law and regulations. 
The subject solicitation sought proposals on the furnishing of 


“power supply PP-1104( )/G” units, in quantities ranging from 


508 to 2032, in accordance with the drawings and specifications made 


a part thereof. The use of a request for proposals contemplating, 
ultimately, the negotiation of a contract with the successful bidder, 
instead of following competitive bidding procedures, was selected in 
furtherance of the department’s labor surplus area program which 


was adopted pursuant to a directive by the President of the United 


States concerning assistance to be afforded labor distressed areas. The 
details of the program are set forth in a directive dated October 16, 
1961, issued by the Deputy Chief of Staff for Logistics. Pursuant 
thereto, certain selected procurements are allotted to that program 
whereby requests for proposals are distributed to all prospective offer- 
ors regardless of their size or status as labor surplus area concerns. 
After receipt of the proposals, negotiations are conducted with all 
qualified firms within a competitive price range. In the event the low 
offeror does not agree to perform more than fifty percent of the con- 
tract in a labor surplus area, no award is made until an opportunity 
of meeting the lowest evaluated price is given to other firms submit- 
ting prices within 120 percent of the low offeror in the following 
order of priority; (1) small business firms which also qualify as 


645-668 O - 63 - 52 
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labor surplus area firms, beginning with the lowest responsive offeror ; 
(2) large business firms which qualify as labor distressed area firms, 
beginning with the lowest responsive offeror. If none so classified 
agree to meet the lowest evaluated price, then award will be made to 
the low offeror, irrespective of its labor classification. If the lowest 
proposal is made by a labor surplus firm, award will be made directly 
to that firm upon representation that over fifty percent of the con- 
tract price will be performed in labor surplus areas. 

Paragraph 3-201.2(b) of the Armed Services Procurement Regu- 
lation provides in pertinent part as follows: 

For the duration of the national emergency declared pursuant to Presidential 
Proclamation 2914, dated December 16, 1950, the Assistant Secretary of Defense 
(Installation and Logistics) has determined that only the following procure- 
ments may be made pursuant to the authority of 10 U.S.C. 2304(a) (i): 

(i) procurements made in keeping with (A) labor surplus set-aside 
programs * * *, 

In this case it is reported that 357 firms were pre-solicited of which 
108 firms, plus 53 additional companies, requested copies of the solici- 
tation. Of the 26 firms submitting proposals, 8 were from large 
business and 18 were from small business. The lowest responsible 
offer, after negotiations, was made by a small business concern which 
agreed to perform more than fifty percent of the contract in a labor 
surplus area. Under the circumstances we feel assured that full and 
free competition was accorded the entire industry notwithstanding the 
fact that under note 1 of the solicitation all prospective suppliers were 
on notice that preference would be given to labor surplus area firms 
in a manner consistent with the foregoing directive. 

The instant case may be distinguished from the matter considered 
by us in the decision of March 3, 1961, 40 Comp. Gen. 489, wherein 
it was held that total set-aside for labor surplus area firms, by 
excluding from bidding or negotiation those concerns otherwise sit- 
uated, was contrary to law. In the present procedure the lowest 
price obtainable is established through unrestricted solicitation of 
bids or proposals and, therefore, no price differential is paid to relieve 
an area of economic dislocation. 

In view of the foregoing we do not believe that this procedure, 
under which the subject procurement has been conducted, is contrary 
to law, notwithstanding the possible preference accorded labor dis- 
tressed area firms through negotiation, in the order of the priorities 
established thereby. Accordingly, the protest submitted on your 
behalf by counsel must be and is denied. 


[ B-148814 J 


Bids—Delivery Provisions—Dual Delivery Schedules 


A dual delivery schedule in an invitation which provides a longer delivery 
time for bidders required to furnish preproduction, tested, samples and a shorter 
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delivery period for prior producers enables the Government by giving a longer 
delivery period to new producers and by evaluating the two types of bids on 
the basis of price alone an opportunity to develop new sources of supply which 
is recognized as a material factor in Government procurement; therefore, the 
dual delivery schedule is not contrary to the principles of competitive bidding 
to make an award under the invitation illegal and a contract which was 
canceled when the second low bidder, a prior producer, who had the advantage 
protested, after bid opening that the dual delivery provision was illegal, should 
be reinstated. 


To the Secretary of the Air Force, June 5, 1962: 


We have a letter of May 16, 1962, your reference AFSPM-PO, 
in response to our request of May 4, 1962, on the circumstances sur- 
rounding the cancellation of contract No. AF 33(657)-8707, awarded 
April 24, 1962, after advertising, to the EMTEX Division, Missile 
Systems Corporation of Texas. 

Invitation for Bids No. 33-657-62-107, issued January 23, 1962, 
from Wright-Patterson Air Force Base, solicited bids for 1,356 Pylon 
Bomb Rack Assemblies of two types in accordance with a military 
specification. The stated number of assemblies were included in items 
2 through 7 of the bidding schedule. Item 1 of the schedule called 
for the manufacture of two preproduction units of each of the two 
types, the testing of these units and the preparation of a report on 
the tests. The following note appeared under item 1: 

Bidders who HAVE NOT previously furnished to the Government accepted 
articles as referred to in Items 2 and 3 below or in accordance with previous 
Specification MIL—P-9793 shall bid on Item 1 above. 

Bidders who HAVE previously furnished to the Government accepted articles 
as referred to in Items 2 and 3 below or in accordance with previous Specifi- 
cation MIL-—P-9793 shall not bid on Item 1 above. 

Bids submitted under Item 1 and bids not submitted under Item 1 are equally 


acceptable to the Government as applicable, and award will be made thereon 
with the best interest of the Government considered. 


When bids were opened as scheduled on February 23, 1962, it was 
found that the low bid on the procurement had been submitted by 
EMTEX at $2,750,194.19 less prompt payment discount of one-half 
of 1 percent. The low bid included $64,759.96 for item 1 on which 
the firm was required to bid in accordance with the quoted note. The 
second low bid, at $2,942,400 net, was submitted by GEMCO, Inc., a 
firm which had previously furnished the articles to the Government 
and, therefore, under the terms of the note, could not bid on item 1. 

After a determination that the low bidder was responsible, that 
firm was awarded contract No. AF 33(657)-8707 on April 24, 1962. 
The award was protested by GEMCO on the grounds that the delivery 
provisions of the invitation were discriminatory. 

Article K of the invitation sets out two different delivery schedules: 
one for those bidding on item 1, and the other for those not bidding 
on that item. The former were required to produce the preproduction 
units, perform the tests and submit the test reports within 180 days 
after receipt of written notice of award. Delivery of production 
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units was to begin 225 days and be completed 525 days after receipt 
of such notice. The production unit delivery schedule for those bids 
not including item 1 was identical except that in each case the time 
was decreased by 105 days from date of receipt of written notice of 
award. 

GEMCO in protesting took the position that it could have sub- 
mitted a substantially lower bid on the longer delivery schedule to be 
used by those bidding on item 1. Upon consideration of the matter, 
Headquarters, United States Air Force, concluded that the different 
delivery schedules in fact did not afford all bidders an opportunity 
to bid on the same basis, that the invitation contravened the basic 
policies and established rules governing procurement by formal ad- 
vertising, and, therefore, that the award was illegal. Following that 
conclusion EMTEX was notified on May 2, 1962, that the award was 
canceled. A new invitation, No. 33-657-62-581, adopting a single de- 
livery schedule, was issued on May 1, 1962, with a bid submission dead- 
line of May 11, 1962. 

EMTEX protested the cancellation of the contract by letter of May 
3, 1962, in which it is contended that, even assuming the validity of 
the basis for GEMCO’s protest, objection to the use of two delivery 
schedules should have been raised before the bids were exposed and 
an award made. Further, it is noted that the same kind of dual deliv- 
ery schedule has been employed by various Air Force installations 
in other invitations which have resulted in awards to EMTEX and 
others. EMTEX has noted also that the delivery schedule applicable 
to it is not necessarily advantageous, since the time available for pro- 
duction after approval of the articles furnished under item 1 is less 
than that available to bidders in the other category. 

As stated, award was made to EMTEX. This fact must be con- 
sidered in determining the course of action presently in the best in- 
terest of the Government. Cancellation of the award may subject 
the United States to substantial liability if the courts should take 
the view that the award created a binding contract. If there be con- 
siderable doubt that the courts would find the award illegal, we be- 
lieve cancellation of the award would not be in the best interest of 
the United States. 

The inclusion of item 1 for new producers is advantageous to the 
Government. It is true that if item 1 were omitted, a contractor, 
whether new or old, could be held responsible for performance in ac- 
cordance with the specifications or, in the alternative, could be re- 
quired to respond in damages for failure to conform thereto. Item 1, 
however, permits the procuring agency to determine conformity of the 
items destined for operational use at an earlier time than would other- 
wise be possible. This is an advantage which might be regarded as 
justifying an additional consideration in terms of money, time, or 
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both. As indicated in your letter, this advantage had previously been 
purchased from those not bidding on item 1. 

This kind of dual delivery schedule providing differing due dates 
depending upon whether preproduction testing is required of the indi- 
vidual bidder has been used by your Department in the past. One 
such instance appears in the procurement dealt with in our decision 
B-145714, June 21, 1961, where no question was raised as to that fea- 
ture of the invitation. ‘Similar provisions have been included in in- 
vitation Nos, 30-635-61-670 and 04-606-62-3, which have resulted in 
contracts, and 41-608-62-630 on which award is pending. Memoranda 
prepared by the contracting officer and the buyer, which appear in 
the file furnished in connection with your report, indicate the aware- 
ness of those persons that the use of such delivery provision was not 
unique. The regular use of such delivery provisions was also known 
to representatives of EMTEX, which has received previous awards of 
contracts by the Air Force under similar provisions. These circum- 
stances would be sufficient to give a bidder reasonable assurance that 
the validity of such provisions was established. 

It is the general rule that advertised specifications for Government 
contracts should state the bona fide needs of the Government, and 
delivery time has ordinarily been considered as one of the needs sub- 
ject to this rule. However, there have been many instances in which 
efforts have been made to provide bidders some leeway to offer 
delivery schedules varying from the optimum desired by the Govern- 
ment. We have approved invitations allowing bidders to offer dif- 
ferent delivery schedules, provided only that a precise method of 
evaluation of such bids was stated so that the award would not rest 
in the arbitrary discretion of the contracting officials. See 36 Comp. 
Gen. 181. In the present instance it appears that the procuring of- 
ficials have attempted to meet this problem by fixing in advance a 
time of delivery deemed to be equivalent to a waiver of the require- 
ment of preproduction testing, which would obviously not be neces- 
sary in the case of award to a prior producer of the identical article. 
While it may be argued that if the Government has a bona fide need 
for delivery of the subject procurement within the time required of 
prior producers it should not allow a longer time for any other bidder, 
the same argument would be equally applicable to those cases in 
which a longer delivery time has been equated with a lower price. 
In this case, instead of price advantage the Government has chosen 
to consider the potential advantages of obtaining a new source of 
supply as an equivalent to a longer delivery time, leaving price alone 
as the basis for award. In view of the fact that development of new 
sources of supply is clearly recognized as a material factor in procure- 
ment, in that it is one of the statutory grounds on which negotiation 
is authorized in lieu of competitive bidding, we do not feel that we 
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should object to the method of evaluating that objective as adopted 
in this case, particularly since the protesting bidder submitted a bid 
on the basis of the terms of the invitation and refrained from object- 
ing to those terms until after bid opening. GEMCO benefited in the 
evaluation by being able to bid without having to consider the cost of 
performance of item 1; in addition it had the advantage of being in 
production on the same unit under three earlier contracts containing 
delivery schedules which we understand would phase in extremely 
well with that of the instant procurement. 

It may be as suggested in your report that the delivery provision 
should more properly have been the same on production units for 
all bidders. It should be pointed out, however, that if in that event 
a prior producer had received the award, it would not have been im- 
proper to require, as a consideration for waiving the preproduction 
testing, either a price reduction or acceleration of delivery. By the 
form of invitation used here, that consideration was fixed in advance 
and not left for negotiation. 

In view of the foregoing, we cannot conclude that the terms of the 
invitation were so contrary to the principles of competitive bidding 
as to make award of a contract thereunder illegal. Accordingly, the 
contract awarded should be reinstated. 


[ B-148819 J 


Agriculture Department—Rural Electrification Administration— 
Loans to Cooperatives—Status as Federal Aid 


The term “other Federal aid” in section 6(b)(9) of the Area Redevelopment 
Act, 42 U.S.C. 2505(b) (9), which requires the amount of such other Federal 
assistance to be considered in determining the maximum limitation for area 
redevelopment loans, has reference to Federa) aid programs directly adminis- 
tered by departments and agencies, other than the Area Redevelopment Adminis- 
tration, for area redevelopment rather than benefits indirectly derived as a result 
of Federal efforts to facilitate economic development, such as loans made by 
Rural Electrification Administration financed-electric cooperatives to consumer- 
borrowers where there is no privity of contract between the Rural Electrification 
Administration and the borrower; therefore, applicants for area redevelopment 
loans who also have loans from Rural Electrification Administration coopera- 
tives for electrical equipment are not required to have the Rural Electrification 
Administration loans considered under the area redevelopment loan limitation. 


To the Secretary of Commerce, June 5, 1962: 


Reference is made to letter of May 3, 1962, from the Assistant 
Secretary of Commerce for Administration and Public Affairs, re- 
questing to be advised whether loans made by Rural Electrification 
Administration, Department of Agriculture, financed electric coop- 
erative organizations to commercial or industrial consumers constitute 
“Federal aid” within the meaning of that term as used in 
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section 6(b) (9) of the Area Redevelopment Act, Public Law 87-27, ap- 
proved May 1, 1961, 75 Stat. 51, 42 U.S.C. 2505(b) (9). This matter 
was the subject of discussion between representatives of the Area 
Redevelopment Administration, the Small Business Administration, 
the Department of Agriculture and our Office. 

Under the terms of section 6(a) of the Area Redevelopment Act, 
42 U.S.C. 2505(a), the Secretary of Commerce, through the Area 
Redevelopment Administration, is authorized to make loans includ- 
ing participations in loans to aid in financing any project within a 
redevelopment area for the purchase or development of land and 
facilities, including in cases of demonstrated need machinery and 
equipment, for industrial or commercial usage, including the con- 
struction of new buildings, the rehabilitation of abandoned or un- 
occupied buildings, and the alteration, conversion, or enlargement of 
existing buildings. Subsection 6(b), 42 U.S.C. 2505(b), imposes cer- 
tain restrictions and limitations on the financial assistance which may 
be extended under this section including item (9) which reads, in 
pertinent part, as follows: 

Such assistance shall not exceed 65 per centum of the aggregate cost to the 
applicant (excluding all other Federal aid in connection with the undertaking) 
of acquiring or developing land and facilities (including, in cases of demon- 
strated need, machinery and equipment), and of constructing, altering, convert- 
ing, rehabilitating, or enlarging the building or buildings of the particular 
project * * *. [Italics supplied.] 

It is stated in the letter, which statements are also contained in letter 
of April 16, 1962, from the Office of the General Counsel, Department 
of Agriculture, to the Aren Redevelopment Administration, a copy 
of which was made available to us, that the Rural Electrification 
Administration (REA) operating through the use of Treasury bor- 
rowings is authorized, under the terms of section 5 of the Rural Elec- 
trification Act of 1936, as amended, 7 U.S.C. 905, to make loans for 
the acquisition and installation of electrical and plumbing appliances 
and equipment, either directly to dealers and suppliers or to REA 
cooperative organizations, to assist the cooperatives in financing con- 
sumers in the acquisition and installation of such appliances and equip- 
ment. Asa matter of policy, the REA makes these loans only to its 
electrification borrowers for electric systems, which are primarily 
cooperatives, for relending to commercial or industrial consumers for 
the installation of electrical equipment or machinery. 

It is further stated that some of the loans from REA cooperatives 
to consumers are made entirely from the cooperative’s own general 
funds acquired other than by borrowings from REA, while other 
loans to consumers may be financed in whole or in part as a result of 
borrowings by the cooperative from REA for the specific purpose of 
obtaining funds for such consumer loans. Regarding repayment of 
section 5 loans, it is said to be the policy of REA to look to the 
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cooperative and its property for repayment and security thereof, since 
there is no privity of contract between the cooperative’s consumer- 
borrower and the Federal Government, and since the cooperative’s 
obligation to repay its REA loan is not legally dependent upon repay- 
ment by consumers of their loans to the cooperative. 

Also, it is pointed out that while REA exercises administrative 
control over loans made to the cooperative, it is basically the cooper- 
tive itself and not REA that determines whether a consumer loan 
shall be made, to whom it is made, and the terms and conditions 
thereof. On the basis of these facts, and the representations that 
several applications are now pending before the Area Redevelopment 
Administration in each of which there is involved, in connection with 
the redevelopment area project, the financing of certain equipment 
by a loan from a REA cooperative, there are presented for considera- 
tion the following questions: 

1. Do loans made by an REA Cooperative from its ordinary funds not related 
to direct acquisition from the Federal Government constitute “other Federal 
aid” within the meaning of Section 6(b)(9) of the Area Redevelopment Act? 

2. Do loans made by REA Cooperatives which are financed in whole or in 
part by borrowings from the Rural Electrification Administration constitute, 
in the hands of a consumer, “other Federal aid” within the meaning of Section 
6(b) (9) of the Area Redevelopment Act, and if so, how shall a determination 
be made as to that portion of the loan which may be said to constitute “other 
Federal aid”? 

The language of subsection 6(b) (9) quoted above discloses quite 
plainly the primary objective sought to be accomplished by the Con- 
gress, to wit, to limit the amount of Federal assistance which may be 
extended to industrial and commercial projects in industrial and rural 
redevelopment areas by an amount not to exceed 65 percent of the 
aggregate cost of the project to the applicant, exclusive of all other 
Federal aid in connection with the project. We have been unable to 
find any specific evidence in the legislative history of this subsection, 
or otherwise, of an intent on the part of the Congress to attribute to 
the term “Federal aid” as used therein any special or technical mean- 
ing. Rather, it fairly appears that the Congress, by the use of such 
term, broadly had reference to existing Federal aid programs admin- 
istered by departments and agencies, other than the Area Redevelop- 
ment Administration, in the field of area development. 

For example, it is observed that pursant to Title IV of the Small 
Business Investment Act of 1958, 72 Stat. 696, as amended, 15 U.S.C. 
696, Supp. III, the Small Business Administration is authorized to 
make loans for plant construction, conversion or expansion, including 
the acquisition of land, to State and local development companies. 
And, under the terms of 25 U.S.C. 470, the Secretary of the Interior 
is authorized to make loans to Indian chartered corporations to pro- 
mote the economic development of such tribes and its members. 
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These and similar Federal aid loan programs of agencies operating 
within a redevelopment area have a direct relationship between the 
Government and the borrower looking to the effective establishment or 
expansion of industrial or commercial plants within such area. Thus, 
in giving effect to the limit of financial aid authorized in subsection 
6(b) (9) to be extended to applicants, in connection with industrial 
or commercial projects within a redevelopment area, the amount of 
Federal aid otherwise -made available for such projects by Govern- 
ment agencies under their existing Joan programs would be required 
to be deducted from the aggregate cost to the applicants of the projects 
before applying the maximum loan limitation of 65 percent thereon. 

With respect to REA section 5 loans made to electric cooperatives 
for relending to commercial or industrial consumers for the installa- 
tion of electrical equipment or machinery, it is clear that such loans 
represent financial transactions primarily involving REA and the co- 
operatives. REA looks to the cooperatives rather than to the 
consumer-borrower for repayment and security of its loans. The 
consumer-borrower in negotiating a loan from a cooperative does not 
necessarily have knowledge of and is not concerned with the source of 
its loan funds, viz., private funds of the cooperative, REA funds ex- 
pressly borrowed and used by the cooperative to accomplish the loan 
transaction, or a combination of both types of funds. His dealings 
are with the cooperative and the obl'gat‘ons resulting therefrom run 
only to the cooperative. Hence, as stated hereinabove, there is no 
privity of contract between the REA and consumer-borrowers on 
account of loans obtained by the latter from REA financed coopera- 
tives. 

We recognize that consumer-borrowers obtain material benefits as 
a result of loans from REA financed cooperatives. However, we doubt 
that such benefits properly may be classified as Federal aid within 
the meaning of that term as used in subsection 6(b) (9). It is our view 
that the Federal aid contemplated in that subsection was intended, as 
illustrated above, to have reference to Federal aid directly adminis- 
tered by Government agencies in the performance of their statutory 
loan programs in redevelopment areas, and that it was not intended 
to include benefits indirectly derived by the public as a result of Fed- 
eral efforts to facilitate economic development. Consequently, and for 
the reasons stated above, both of the questions presented are answered 
in the negative. 

A copy of this decision is being furnished to the Secretary of Agri- 
culture and the Administrator, Small Business Administration. 
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[ B-148669 J 


Real Property—Title Cloud—Condemnation 


The use of funds appropriated for forest management to pay a deposit to a court 
incident to a condemnation proceeding which is instituted to obtain clear title 
to land but which will result in obtaining a new title is in effect a deposit for 
the purchase of land which under 41 U.S.C. 14 requires specific authorizing legis- 
lation and, therefore, the appropriation for forest management may not be used 
for payment of the deposit into the court in connection with the condemnation 
proceedings. 


To the Secretary of Agriculture, June 11, 1962: 


The Assistant Secretary of Agriculture, Mr. Frank J. Welch, by 
letter of April 13, 1962, requests a decision as to the propriety of your 
Department’s proposed action to protect the interests of the Govern- 
ment in a certain tract of land in Banks County, Georgia. 

The facts in the case are set forth below: 

By deed dated March 15, 1937, the United States acquired title to 
131.78 acres of land, more or less, from the Baldwin State Bank of 
the State of Georgia, under authority of the Resettlement Adminis- 
tration as part of the Northeast Georgia Land Utilization Project. 
The title to the land was approved by the Attorney General upon 
its acquisition in 1937 and reaffirmed on August 27, 1951. 

The Secretary of Agriculture by administrative order dated July 18, 
1937, transferred the lands in the project to the Forest Service for 
administration, protection and management. By proclamations in 
1938 and 1940, most of the Northeast Georgia Land Utilization Project 
was included within the Chattahoochee National Forest. The Bald- 
win State Bank tract, No. 147-R, being isolated from the other project 
lands, was not given National Forest status and continued to be ad- 
ministered under the provisions of Title III of the Bankhead-Jones 
Farm Tenant Act, 7 U.S.C. 1010, et seq. 

In 1948, J. I. Coffee of Baldwin, Georgia, now deceased, informed 
the Forest Ranger that he claimed all or part of tract 147-R, which 
claim was denied. In 1949, Mr. Coffee presented his claim to the 
Attorney General who in turn requested this Department to investigate 
the merits of Mr. Coffee’s claim. The Government’s abstract of title 
to tract 147-R was supplemented, and an engineering determination 
made as to what extent, if any, the lands claimed by Mr. Coffee actually 
encroached upon the land owned by the United States. The claim was 
investigated and title shown to be vested in the United States. An 
engineering analysis was prepared by Forest Service Engineer Sam K. 
Greenwood showing that the area covered by Mr. Coffee’s deed of 
record dated October 23, 1944, from his aunt, Tryphenia Coffee Parker, 
to J. I. Coffee, was situated entirely outside the exterior boundaries 
of tract 147-R. 
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In August 1953, a processioning proceeding under Georgia law, to 
mark the exterior boundaries of his land was instituted by Mr. Coffee 
with the United States being named a party as an adjoining landowner. 
Regional Forest Service officials and the United States Attorney were 
notified of this action. It was decided that the Government would not 
enter into litigation in a State tribunal since the title of the United 
States could not be divested by the State court action. 

On October 25, 1953, Mr. Coffee cut and removed trees from the 
Government land. The United States Attorney at Rome, Georgia, 
was notified and he took steps to request an injunction, should Mr. 
Coffee attempt to cut more timber. At this time, Mr. Coffee had ac- 
Guired a partner, John F. Carey, and on December 7, 1953, Mr. Coffee 
died. Mr. Carey and Mr. Coffee’s widow continued to press their claim 
and, on April 15, 1954, the Forest Service found that the claimants 
were cutting timber on a large scale on Government tract 147-R. 

On April 16, 1954, a show-cause and temporary restraining order 
was filed in the United States District Court for the Northern District 
of Georgia, Case Number 607, entitled United States of America v. 
John F. Carey, et al. On April 30, 1954, the court dismissed the case 
on the motion of the defendant on the basis that the United States could 
not show possessory title sufficient to meet the requirements of Georgia 
law. The Federal Court dismissed the case without prejudice to what- 
ever title the United States may have in the lands. Since that time, 
your Department has attempted to develop evidence which would 
strengthen your position. Nothing substantial has been discovered 
and your Department has been advised informally by the Attorney 
General’s office and by your own counsel that the Government could 
not sustain a trespass action against Mr. Carey. In order to maintain 
such an action under Georgia law, the Assistant Secretary states that 
the United States is required to be able to show perfect record title. 
Your Department has been advised that under the facts in this case, as 
shown in the “Statement of Facts Relating to Title” enclosed with 
the Assistant Secretary’s letter, the only possibility of protecting the 
Government’s interest is through the institution of a condemnation 


proceeding. In such a proceeding, the present value of the land must 
be deposited with the court. 


The Assistant Secretary advises that according to your Department’s 
record evidence and the opinion of the Attorney General, ownership of 
this tract is vested in the United States. He states that the institu- 
tion of condemnation proceeding is deemed necessary to prevent others 
from removing timber and other assets from the land. Normal 
possessory action having failed, your Department believes the sug- 
gested remedy to be the only one available to you and it is for the 
sole purpose of protecting the Government’s interest in the land. 
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It is proposed to use funds under the appropriation “Forest Pro- 
tection and Utilization, Forest Service” for making the necessary 
deposit in the court in the condemnation proceedings. This appropri- 
ation for the current fiscal year is provided in Title II of Public Law 
87-122, approved August 3, 1961, 75 Stat. 257, and, according to the 
Assistant Secretary, is legally available for the administration, pro- 
tection and management of the land in question. Our decision is re- 
quested as to the legality of the proposed expenditure from the 
appropriation indicated. 

The appropriation provision in question provides, in pertinent part 
as follows: 


For expenses necessary for forest protection and utilization, as follows: 

Forest land management: For necessary expenses of the Forest Service, not 
otherwise provided for, including the administration, improvement, development, 
and management of lands under Forest Service administration, * * * 
$128,000,000 * * *. 

Section 14, Title 41, United States Code, provides that : 


No land shall be purchased on account of the United States, except under a 
law authorizing such purchase. 


While the United States is stated to have title to the land in question, 
it is clear from the record before us that the Government’s title is 
not sufficient under Georgia law to prevent others from removing tim- 
ber from the land. Although after the condemnation proceeding the 
United States will have good title to the land, the good title will result 
from the condemnation proceeding and not from the deed of March 15, 
1937, under which the Government purportedly acquired title from 
the Baldwin State Bank. In other words the condemnation proceed- 
ing will not clear the title which the United States obtained under the 
deed of March 15, 1937, rather it will result in the Government obtain- 
ing a new title to the land without regard to the March 15th deed. 

“Condemnation” is an enforced sale of land and the Government 
stands toward the owner as buyer toward seller. See United States v. 
Becktold Co., 129 F, 2d 473. Thus, the condemnation of land is, in 
effect, the purchase of land. Under 41 U.S.C. 14 land may not be 
purchased, except under a law authorizing such purchase. Appar- 
ently, the land involved originally was purchased under Title IIT 
of the Bankhead-Jones Farm Tenant Act, 7 U.S.C. 1010, et seg., which 
authorizes the purchase of submarginal land (which presumably the 
land in question is). However, the appropriation referred to in the 
Assistant Secretary’s letter, “Forest Protection and Utilization, 
Forest Service,” contained in Title II of the Department of the 
Interior and Related Agencies Appropriation Act, 1962, 75 Stat, 257, 
is not available for the purchase of land, except in an instance not 
pertinent here. Accordingly, it may not be used for making the nec- 
essary deposit into the court in connection with the condemnation 
proceedings. 

The question presented is answered accordingly. 
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[ B-148699 J 


Military Personnel—Retired—Contracting With Government— 
What Constitutes Selling 














































A retired Regular Navy officer who as director of Government relations per- 
forms analytical services for a manufacturing firm selling equipment to agen- 
cies of the Department of Defense and who as an invitee or a member of tech- 
nical, advisory or social organizations furnishes the Department of Navy as- 
sistance, information and advice, but does not engage in any activities to induce 
the Navy Department to purchase the manufacturing firm’s products, is not 
required to have such liaison activities viewed as sales activities to subject 
him to the prohibition in 10 U.S.C, 6112(b), precluding receipt of retired pay 
by retired Regular Navy officers engaged in selling activities with the Navy 
Department. 


To M. M. Alexander, Department of the Navy, June 12, 1962: 





Reference is made to your letter of April 25, 1962, Department of 
Defense Military Pay and Allowance Committee submission No. 
DO-N-645, requesting a decision as to whether, in the circumstances 
presented, the provisions of 10 U.S.C. 6112(b) prohibit the payment of 
retired pay to Captain Joseph K. Taussig, Jr., United States Navy, 
retired. You say that payment of Captain Taussig’s retired pay was 
discontinued effective April 1, 1962. 

Captain Taussig was placed on the Permanent Disability Retired 
List of the Navy on September 1, 1954. He is presently employed by 
the Joy Manufacturing Company, Pittsburgh, Pennsylvania, in a po- 
sition entitled “Director of Government Relations.” The Joy Manu- 
facturing Company is a producer of compressors, fans, blowers, con- 
nectors, pneumatic tools, mining and construction equipment, etc., 
which it sells or offers for sale to agencies of the Department of De- 
fense. A submitted excerpt copy from the company’s Government 
Manual, however, declares expressly that the Government Office is not 
a sales office and describes its mission as follows: 





1. To guide and help the Operating Divisions gain all the profitable business 
we can in products which the Government or its agencies are buying and which 
we have for sale. 

2. To guide and assist Corporate and Division management in Joy’s obtain- 
ing research and/or development contracts involving technology well calculated 
to both give us more attractive products for Government sale and more attrac- 
tive civilian products in areas of our general competence, i.e., technology proxi- 
mate to or closely related to our existing technology for civilian markets. 

3. To maintain close liaison with commercial representatives in Washington 
of overseas Governments in order to help our domestic divisions or overseas 
subsidiaries get a maximum amount of any available business influence by such 
foreign representatives. 

4. To provide the Company with strong representation in Washington on 
general matters of public-political relations. This should include such matters 
as close relations with and assistance when appropriate to MAPI,. National 
Coal Association, American Mining Congress, NSIA, and other trade groups on 
whom we generally rely for political and trade relations of breadth. It may 
also occasionally include working with political influence directly when certain 
specific: problems directly and immediately concerned with our own business 
are involved. 
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The only information we have concerning Captain Taussig’s post- 
retirement employment activities is contained in his written comments 
to the Navy Department as explained and amplified in a letter dated 
April 16, 1962, to this Office and in an interview with representatives 
of this Office and in some recent press comments about his case. The 
following quotation from his letter of April 16 appears to fully cover 
his representations: 


I have been informed by the Comptroller of the Navy that pending a deci- 
sion by your office as to whether or not certain activities conducted by me con- 
stitute the “selling” of war supplies and materials to the Department of the 
Navy as interpreted in the DOD Instruction 5500.7 “Standards of Conduct”. 

I signed the DD Form 1357 “Statement of Employment (Regular Retired 
Officers)” that I would not “sell” to the Department of Defense in violation of 
the policies and regulations and statutes. I enclosed a statement with the 
Form because I do have liaison with certain members of the Department of 
Defense and the Department of the Navy, but these activities were of such 
nature that I was certain (except for the most literal interpretation of the words 
in the policy statements) that they did not constitute selling, negotiating to sell, 
or contracting with the Department of the Navy. These activities are briefly: 

1. Those initiated by officials, both military and civilian, in the Department 
of the Navy wherein my advice and counsel is solicited in matters concerning 
the National Defense. 

2. Those activities conducted by official and quasi-official non-profit organiza- 
tions (the National Security Industrial Association, the American Ordnance 
Association, and the Navy League) wherein, as a member of various com- 
mittees, I have participated in framing broad recommendations for the assist- 
ance of the Department of Defense in bridging the gaps between Industry and 
the Department. 

3. Those activities of a purely social nature, such as attendance at Naval 
Academy Alumni Association Meetings, Naval Academy Class Reunions, and 
purely social events of a personal nature with personal friends. 

. a * + + 








My present position is as Director of Government Relations for a large 
manufacturing company. My duties do not require me to sell, negotiate for 
sale, or to contract with the Department of the Navy. They are of a purely 
analytical nature, aimed at knowing what is going to be bought and by whom; 
what the future requirements might be in order to assist in future planning; 
liaison with trade associations; and the like. My Company does no business 
with any government department which is not of a fixed price nature pursuant 
to advertised procurements. 

* * 














At present, I am involved as follows: 

A. As a member of the Planning Committee and the Advisory Committee 
of the National Security Industrial Association’s Anti-Submarine Warfare Com- 
mittee, I have helped prepare the Second Annual Report for the Secretary 
of the Navy, and feel that it would be in the interests of the Navy were I 
available for consultation of certain elements of this report which my knowledge 
of the Navy and Industry qualify me. 

B. As a member of the American Society of Mechanical Engineers, I have 
been appointed to the Entertainment Committee for a function to be held in 
Washington. Since many Navy Department personnel will be involved as 
members, I would like clearance to participate. 

C. For some months past I have been in correspondence with certain Fleet 
Commanders on the philosophies of Anti-Submarine Warfare vis-a-vis avail- 
ability of budgetary funds; trained personnel; and general philosophies con- 
cerning sophistication or desophistication of weapons systems. All of this corre- 
spondence has been Fleet initiated. 

D. On a sporadic basis I am called by personnel working on the Secretary of 
the Navy’s Anti-Submarine Warfare Study Group meeting at the Naval Weapons 
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Plant for advice and comment on subject matter dealing with industry in 
general with which none of the members has had any experience. 

BK. In the past, and I anticipate more calls in the future, I have been invited 
by elements of the new Defense Supply Agency to attend briefings and exhibits 
concerning this new supply set-up. There is little or no way to tell whether 
the materials bought by these agencies might eventually end up with the Navy; 
nor whether the procurement officials might be on Navy or other payrolls . . 
or even change payrolls in the future. 

F. I periodically attend monthly luncheons of my Naval Academy classmates 
and the monthly luncheon of the Naval Academy Alumni Association. Often the 
attendees and speakers are naval personnel with some elements of procurement 
in their positions. : 

G. In the past, as a member of the Advisory Council on Naval Affairs of the 
Navy League, I have been contacted by the Commandants of certain Naval 
Districts soliciting my help in bridging the gaps between the Navy and the 
civilian world. 

H. I was planning to attend the Navy League Convention to be held in 
Chicago 15-19 May. If I attend, I will inevitably be in contact with personnel 
of the Department of the Navy. 

I. On past occasions, I have been invited by the Secretary of the Navy either 
to represent him personally, or as his guest, to attend functions designed to either 
promote the Navy in the civilian eyes, or to brief the attendees on the current 
state-of-the-art in naval warfare. 

J. I am constantly approached by personnel of the Navy Department who are 
about to retire for advice on job opportunities. (This is becoming a tremendous 
morale and social problem . . . due principally to the overburdening of restric- 
tions placed upon these people, wherein the skills and knowledge they have to 
contribute to industry and are desired by industry, are not taken up by industry 
because industry “fears” repercussions. ) 

There are many other instances of similar nature, as well as purely friendly 
social contacts in which I indulge. 

None of these contacts involve the signing of a bid, proposal, or contract; 
negotiating a contract; contacting an officer or employee of the Department of 
Defense for the purpose of (i) obtaining or negotiating contracts (ii) nego- 
tiating or discussing changes in specifications, price, cost allowance, or other 
terms of a contract (iii) settling disputes concerning the performance of a 
contract. They do not (in the sense as previously interpreted by the various 
offices and the Congressional Committee) “selling, or contracting or negotiating, 
naval supplies or war materials to the Department of the Navy” (10 USC 
6112(b)). 

However, as I stated in my letter to the Comptroller of the Navy, my doubts 
lay in whether such activities outlined above constituted “liaison activity with 
a view towards the ultimate consummation of a sale even though the actual 
contract therefore is subsequently negotiated by another person”’. 


Section 6112(b) of Title 10, United States Code, provides: 


If a retired officer of the Regular Navy or the Regular Marine Corps is 
engaged for himself or others in selling, or contracting or negotiating to sell, 
naval supplies or war materials to the Department of the Navy, he is not entitled 
to any payment from the United States while he is so engaged. 


Those statutory provisions and the substantially identical provisions 
contained in 5 U.S.C. 59¢ have been construed by our Office, the Court 
of Claims and the administrative Departments as not limited to 
direct sales, negotiating, or contracting, but as including virtually any 
activity surrounding the selling process. See generally, 39 Comp. 
Gen. 366; George H. Seastrom v. United States, 147 Ct. Cl. 453; 
13-141322, July 1, 1960, and May 31, 1961. The purpose and applica- 
tion of such statutes are clearly and concisely set out in Paragraph 
VI.B., Department of Defense Directive 5500.7, as follows: 
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Selling or Contracting for Sale 

No regular retired officer of the Armed Forces will sell, contract for the sale 

of, or negotiate for the sale of anything to the military department in which 
he has retired status in violation of applicable statutory restrictions. Retired 
pay of a regular retired officer is subject to forfeiture during any period within 
two years of his retirement if he sells for himself or another any supplies or 
war materials to the Department of Defense, Coast Guard, Coast and Geodetic 
Survey, or the Public Health Service. For the purpose of this section, selling 
means (1) signing a bid, proposal, or contract, (2) negotiating a contract, or 
(3) contacting an officer or employee of the Department of Defense for the 
purpose of (i) obtaining or negotiating contracts, (ii) negotiating or discussing 
changes in specifications, price, cost allowances, or other terms of a contract, or 
(iii) settling disputes concerning performance of a contract, (4) any other 
liaison activity with a view toward the ultimate consummation of a sale even 
though the actual contract therefor is subsequently negotiated by another person. 
However, it is not the intent of this Directive to preclude a retired officer from 
accepting employment with private industry solely because his employer is a 
contractor with the Government. 
You say that while Captain Taussig does not sell to the Govern- 
ment your doubt in this matter is occasioned by the “liaison activity” 
provisions of that paragraph and the officer's description of his Navy 
contacts. 

The statutes concerned, however, apply only to the retired officers 
while they are “engaged” in selling, etc., and, as indicated in the last 
sentence of the above quotation, private employments which do not 
involve some actual sales activity have not been viewed as affecting 
the officers’ rights to retired pay. 40 Comp. Gen. 511; B-141322, 
supra; B-147879, April 4, 1962, 41 Comp. Gen. 642; B-148882, May 
29, 1962, 41 Comp. Gen. 784. We stated in the decision of May 29, 
1962, B-148882, that to construe the statute as applicable to private 
employments on the basis of executive and administrative respon- 
sibility alone would operate to defeat to some extent the intent of Con- 
gress to permit a retired Regular officer to accept any private employ- 
ment in which the officer is not engaged in sales activities. In this 
same connection, it seems obvious that the statutory provisions do 
not encompass purely social contacts or contacts occasioned by mem- 
bership in technical and advisory organizations which offer nothing 
for sale to anyone; and, we do not believe that a retired officer of the 
Regular Navy who does no more than respond to requests from Navy 
officials for assistance, information or advice is to be viewed as engaged 
in sales activities for purposes of the statute, even though the Navy’s 
request may be a step toward the procurement of some supply or 
material. While it seems apparent that the Navy’s knowledge of a 
retired officer’s background, experience and special qualifications may 
influence its decision to request his assistance, etc., rather than to 
rely on an advisor of unproven capabilities, the statutory prohibition 
is directed to an engagement in sales activities by the retired officer, 
not to requests for advice or assistance or to purchases by the Navy, 
and we do not view the quoted provisions of Department of Defense 
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Directive 5500.7, as imposing any prohibition not contemplated by the 
statutory provisions on which they are based. 

On the basis of the record before us Captain Taussig’s duties as 
Director of Government Relations for the Joy Manufacturing Com- 
pany, insofar as military procurements are concerned, are shown to be 
of an analytical nature, aimed at knowing what is going to be bought 
and what future requirements might be and he initiates no contacts 
with the Department of Defense or the military departments. Any 
sales activity in connection with such duties is expressly negated in 
the statement of the mission of the Joy government office and we have 
no report of any activity by Captain Taussig in his capacity as an 
employee of Joy Manufacturing Company to induce the Navy to pur- 
chase Joy products. We find no reasonable basis for a conclusion that 
his Navy contacts as an invitee of the Navy or as a member of the 
technical, advisory and social organizations to which he belongs should 
be viewed as sales activities so as to subject him to the prohibition of 
section 6112(b). 

Accordingly, it is our view that on the record as set out above, the 
payment to Captain Taussig of his retired pay is not prohibited by the 
provisions of 10 U.S.C. 6112(b). 


[ B-148392 J 


Pay—Retired—Promotions Concurrently With Retirement 


The promotion of a warrant officer a day after release from active duty for 
physical disability from grade (W-2), to chief warrant officer grade (W-3), 
a grade not previously held by the member, which promotion was made con- 
currently upon his transfer to the Retired Reserve is a promotion while on the 
retired list which does not have any effect on his retired pay in the absence 
of a statutory provision authorizing increased retired pay and the fact that the 
member held only a Reserve grade (W-2) while serving on active duty at the 
time of retirement does not brifg him under the holding in Tracy v. United 
States, 136 Ct. Cl. 211, permitting pay on a higher permanent grade in a reserve 
component; therefore, although the member is not entitled to have his retired 
pay computed on the chief warrant officer grade (W-3), he is entitled to have 
his retired pay computed on grade W-2 under formula 4 in 10 U.S.C, 1401. 


To Colonel Webster Mills, Department of the Army, June 14, 1962: 


The Office Chief of Finance, Department of the Army, has for- 
warded with first endorsement dated March 9, 1962, your letter of 
February 9, 1962, and enclosures, in which you request an advance 
decision concerning the payment proposed on a voucher stated in 
favor of Chief Warrant Officer Donald C. Shott, W 2 152 400, retired, 
representing the difference in retired pay of a chief warrant officer, 
W-2 and W-3, for the period September 22, 1961, through January 31, 
1962. 

You state that while serving as a chief warrant officer, W-2, in the 
Army of the United States, Mr. Shott was relieved from active duty 
as of September 21, 1961, by reason of physical disability rated at 


645-668 O - 63 - 53 
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20 percent as the result of approved findings of a Physical Evaluation 
Board convened August 22, 1961, at Walter Reed Hospital, Washing- 
ton, D.C.; that he was retired effective September 22, 1961, under the 
provisions of 10 U.S.C. 1201 with entitlement to retired pay in the 
grade of chief warrant officer W-2, under the provisions of 10 U.S.C. 
1872, having completed 27 years, 11 months and 17 days’ service for 
basic pay purposes and 21.91 years of actual active service. It is 
stated that Mr. Shott is eligible and elected to receive retired pay 
benefits under the provisions of 10 U.S.C. 1293 with such pay computed 
under formula 4 of 10 U.S.C. 1401. 

You further relate that on the date Mr. Shott was placed on the 
Army of the United States retired list, September 22, 1961, he was 
promoted to the grade of chief warrant officer, W-3, concurrently with 
his transfer to the Retired Reserve in the United States Army Reserve. 
In these circumstances doubt is expressed as to whether, under the 
holding of the Court of Claims in the 7'racy case, 156 Ct. Cl. 211 (1956) 
and the decision of this Office dated March 7, 1958, B-123643, 37 Comp. 
Gen. 585, Mr. Shott is entitled to have his retired pay computed on 
the basis of chief warrant officer grade, W-3. 

The precise basis for Mr. Shott’s promotion to chief warrant officer 
grade, W-3, is not related in your letter nor disclosed in the enclosures. 
Under paragraph 16, Army Regulations 135-158, October 20, 1960, he 
was eligible to be promoted concurrently on his transfer to the Retired 
Reserve (2) to the highest permanent or temporary grade satisfac- 
torily held in the Army of the United States, including components 
thereof, or (b) to the grade recommended for when found medically 
unfit for service at any time prior to promotion. The record furnishes 
no basis for his promotion to chief warrant officer grade, W-3, under 
(a) above, and a promotion under (b) to the grade recommended for 
when found medically unfit for service at any time prior to promotion 
(effected concurrently upon his transfer to the Retired Reserve) would 
not meet the statutory requirements prescribed in clauses (3) and (4) 
of 10 U.S.C. 1372, for increased retired pay based upon such higher 
grade unless the disability for which retired was in fact “found to 
exist” or “discovered” as the result of a “physical examination for 
promotion” to that higher grade. See Brandt v. United States, Ct. 
Cl. No. 235-60, decided October 4, 1961, involving the pertinent pro- 
visions of section 402(d) of the Career Compensation Act of 1949, 
63 Stat. 818, now codified in clauses (8) and (4) of 10 U.S.C. 1372. 
Also, see B-148549, May 10, 1962, 41 Comp. Gen. 749, copy herewith. 

In the case of Carter v. United States, Ct. Cl. No. 536-59, decided 
January 18, 1961, it was held that if a promotion is “effected while 
on the retired list, a statutory provision authorizing increased [re- 
tired] pay must be shown.” The court concluded in that case that 
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“In the absence of any legislation authorizing increased pay, the ad- 
vance in rank, accomplished as it was after the termination of his ac- 
tive service, could have had no effect on plaintiff’s retired pay.” 

A conclusion that Mr. Shott was eligible for promotion to chief 
warrant officer grade, W-3, under authority of paragraph 16, Army 
Regulations 135-158, upon his transfer to the Retired Reserve on Sep- 
tember 22, 1961, is dependent on a showing that he met the require- 
ments of either clause (3) or clause (4) of 10 U.S.C. 1372. In the 
absence of evidence to that effect, it would seem that his promotion 
may be accorded no greater effect than that of the plaintiff in the 
Carter case. 

In the circumstances, it appears that in computing his retired pay 
in accordance with the provisions of formula 4 as set forth in 10 U.S.C. 
1401, Mr. Shott’s “retired grade” is for determination under the 
explicit terms of 10 U.S.C. 1371, as follows: 

Unless entitled to a higher retired grade under some other provision of law, 
a warrant officer retires, as determined by the Secretary concerned, in the per- 
manent regular or reserve warrant officer grade, if any, that he held on the day 
before the date of his retirement, or in any higher warrant officer grade in which 
he served on active duty satisfactorily, as determined by the Secretary, for a 
period of more than 30 days. 

Under those provisions Mr. Shott is entitled to compute his retired 
pay under formula 4, 10 U.S.C. 1401, on the basis of chief warrant 
officer grade, W-2. 

The holding in 7'racy v. United States, 136 Ct. Cl. 211 (1956), to 
which specific reference is made in your submission, is to the effect 
that an individual who holds a higher permanent grade in a reserve 
component than the grade in which he is serving on active duty at the 
time of his retirement is entitled to compute his retired pay, under the 
basic provisions of section 402(d) of the Career Compensation Act of 
1949, 63 Stat. 818 (now found in clause (1), 10 U.S.C. 1372), on the 
basis of such higher Reserve grade. The decisions of January 15, 1958, 
in the Budd and Lowell cases (141 Ct. Cl. 123 and 111, respectively) 
were to the same effect as the 7’racy case and indicate quite clearly that 
the court views the provisions of clause (1) in 10 U.S.C. 1372 in a like 
manner. The decision of March 7, 1958, B-123643, 37 Comp. Gen. 
585, holding that the 7'’racy case, as reaffirmed in the Budd and Lowell 
decisions, would be followed by this Office, can have no application in 
this case since Mr. Shott held only the Reserve grade, W-2, while serv- 
ing on active duty at the time of his retirement. 

Accordingly, Mr. Shott is not entitled to compute his retired pay 
on the basis of chief warrant officer grade, W-3. Payment on the 
voucher submitted is not authorized and the voucher will be retained 
here. 
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Travel Expenses—Air Travel—Reservation Penalties—Liability 


A passenger reservation penalty charged by an airline pursuant to its tariff 
against a Government employee who fails to use or to cancel confirmed reserved 
space for official travel due to unavoidable official circumstances, or for reasons 
beyond his control and acceptable to the employing agency is regarded as a nec- 
essary cost of travel and is payable from Government funds; however, if the 
failure to cancel or use the passenger space results from reasons other than 
performance of official business, or for reasons not beyond his control the em- 
ployee is liable for the penalty. 


Travel Expenses—Air Travel—Reservation Penalties—Recovery 


Where an air carrier becomes liable for liquidated damages for failure to pro- 
vide a Government employee on official travel with confirmed reserved space, the 
Government is regarded as damaged by the carrier’s default, and since the em- 
ployee is precluded from accepting payments from private sources as a result 
of the performance of official duties the payment should be made to the Govern- 
ment and deposited into miscellaneous receipts. 


Travel Expenses—Air Travel—Reservation Penalties—Liability 


The liability of the Government to pay the cost of official travel of its employees 
is not dependent upon the use of Government Transportation Requests so that 
@ penalty charged by an airline against an employee who, for unavoidable offi- 
cial reasons or reasons beyond his control and acceptable to the employing 
agency, is unable to cancel or use confirmed reserved space is for payment by 


the Government whether the employee uses cash or a transportation request for 
the official travel. 


To the Director, Office of Emergency Planning, June 15, 1962: 


On May 24, 1962, you requested our decision upon certain questions 
arising under the airline passenger tariff provisions which, for trans- 
portation wholly within the continental United States, require the 
payment of liquidated damages to an airline by a passenger who fails 
to use or cancel confirmed reserved space on one of its flights and 
require payment of liquidated damages by the airline if it fails to 
provide a passenger with confirmed reserved space. Specific con- 
ditions for such payments are set forth in the Air Traffic Conference 
of America, Local and Joint Passenger Rules Tariff No. PR-4, effec- 
tive May 1, 1962. 

The situation which prompted your request involved three em- 
ployees of your office each of whom was paid $40 by the airline on 
which they were traveling because that airline failed to accommodate 
them on a flight for which they had confirmed reserved space. 

Your questions, which are not limited to the disposition of money 
paid by an airline but cover the liability for charges upon failure 
of a passenger to use or cancel confirmed space, are as follows: 


1. If an officer or employee, on official business and because of the conduct 
of such business is prevented from using the confirmed space, is he or the 
Federal Government liable for the penalty? 

2. If an officer or employee, on official business, but because of any reason 
not directly attributable to Government business is late or fails to use his con- 
firmed space, is he or the Federal Government liable for the penalty? 
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8. Who is entitled to the three checks in question where the airline was at 
fault? If the Government is entitled to the three checks, in what fund shall 
they be deposited? 


4. Would your answers to the above questions be any different if each of the 
individuals involved had paid cash instead of traveling on a T. R.? 

Necessary costs of the travel of Government employees on official 
business are allowable under the applicable statutes and regulations. 
Therefore, when the penalty (liquidated damages) referred to in your 
first question is charged against a passenger who fails to use or cancel 
confirmed reserved space under provisions of the carrier’s tariff, travel 
funds of the Government agency concerned would be available to pay 
those charges if they were unavoidable in the conduct of official travel, 
or were incurred for reasons beyond the traveler’s control and accept- 
able to the agency concerned. On the other hand, an employee who 
for reasons other than the performance of official business, except 
for reasons beyond his control and acceptable to the agency concerned, 
fails to use or cancel a confirmed reserved space is himself liable for 
any penalty (liquidated damages) resulting from such failure. See 
sections 1.1 and 1.2 of the Standardized Government Travel Regula- 
tions. Your first and second questions are answered accordingly. 

An individual traveling on official business may be reimbursed the 
additional expenses caused by unavoidable delays under the applicable 
statutes and regulations. Thus, if a carrier is liable under its tariff 
provisions for liquidated damages, the Government stands to be dam- 
aged by the carrier's default. Furthermore, an employee is prohibited 
from accepting payments from private sources as a result of the per- 
formance of official duties, 36 Comp. Gen. 268. Therefore, our opinion 
is that the Government is entitled to the payments received by the 
individuals in question. In the absence of a statutory provision which 
authorizes the deposit of payments received by a Government agency 
to a specific appropriation such payments are for deposit to miscel- 
laneous receipts. Your third question is answered accordingly. 

Since the liability of the Government to pay the cost of official 
travel of its employees is not dependent upon the use of Govern- 
ment Transportation Requests the answers to your first three ques- 
tions would not be different if cash is used to pay air fares rather than 
transportation requests. 


[ B-148972 J 
Bids—Late—Premature Opening 


A bidder who, two minutes before the time scheduled for bid opening had his 
low bid for a combination of construction projects rejected as late by the 
contracting officer who, because his watch was four minutes fast, had begun 
to read the first bid—subsequently determined to be the fourth low bid on only 
one project—may not be regarded as having an unfair advantage over other 
bidders by reason of the reading of bids and such bid, accepted by the contract- 
ing officer 30 minutes after bid opening, should not be precluded from consid- 
eration under the invitation instruction, which provided that no bids would be 
considered if received after the reading of bids had begun. 
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Bids—Late—Premature Opening 


To reject a low bid which was not accepted until 30 minutes after opening but 
which is shown to be the same one the bid opening officer had rejected as late 
two minutes before the scheduled time for bid opening because he had pre- 
maturely commenced the reading of the bids would not be fair or equitable 
to the bidder who was placed in the position of having submitted a late bid 
by the actions of the Government, and in the absence of any evidence showing 
an advantage over other bidders or imprudence in pricing the low bid should 
be considered as validly tendered prior to bid opening. 


To the Secretary of the Navy, June 15, 1962: 


Reference is made to letters of May 24 and June 4, 1962, from 
the Director, Contract Administration, Bureau of Yards and Docks, 
in reply to our request of May 23, 1962, for a report on the protest filed 
by Uhlhorn International, S.A., against the refusal of the Officer 
in Charge of Construction, Caribbean, U.S. Naval Station, San Juan, 
Puerto Rico, to consider its bid under Specification Nos. 31724/61 
and 31727/61. 

Specification No. 31724/61 invited bids for the construction of radio 
facilities at the Naval Radio Station at Sabana Seca, Puerto Rico, 
and Specification No. 31727/61 invited bids on a similar job at Galeta 
Island, Canal Zone. The invitations advised bidders that both proj- 
ects were being advertised simultaneously; that bids on the Puerto 
Rico project alone were limited to small business; but that big busi- 
ness could bid on the Canal Zone project separately or in combination 
with the Puerto Rico project. The invitations further provided that 
bids would be received “until 3:00 P.M. AST, 1 May 1962 (later 
extended to May 17, 1962) at the Area Public Works Office, Carib- 
bean, Administration Building Annex, Wing No. 1, U.S. Naval Sta- 
tion, San Juan, Puerto Rico and at that time publicly opened.” 

The undisputed facts in the matter are as follows: Lieutenant 
Commander S. J. Koonce, CEC, U.S. Navy, conducted the bid open- 
ing. Lieutenant Commander Koonce had set his watch by Western 
Union time, which was four minutes ahead of the correct time. At 
« time when his watch showed 3:00 P.M. and the Naval Observatory 
synchronized clock on the wall of the bid opening room showed 2:56 
P.M. Lieutenant Commander Koonce announced that it was 3:00 P.M. 
and asked whether there were any additional bids. In the absence of 
a response he proceeded with the opening of bids on the Puerto Rico 
project. He was in the process of reading the first bid item of the 
first bid opened on that project when representatives of Uhlhorn 
entered the bid room, which was on the second floor, and attempted 
to submit a bid. At that time, the clock on the wall showed the 
correct time of 2:58 P.M. and Lieutenant Commander Koonce’s watch 
showed 3:02 P.M. Lieutenant Commander Koonce stated it was 
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after 3:00 P.M. and he therefore could not accept the Uhlhorn bid, 
despite the fact the wall clock showed 2:58 P.M. He refused to 
‘accept and hold the Uhlhorn bid unopened and instructed its repre- 
sentatives to be seated or to leave the room. They thereupon took 
seats with the bid still in their possession. 

After completion of the reading of the other bids, the Uhlhorn 
representatives again approached Lieutenant Commander Koonce and 
stated they wished to protest his refusal to accept their bid. He 
again refused to accept the bid, whereupon the bid was opened and 
shown to him. Lieutenant Commander Koonce saw the amount there- 
on of what appeared to be the combination bid which was two million, 
nine hundred and some thousand dollars. The lowest bid which had 
been read was in excess of $3,000,000 for the combined projects. The 
Uhlhorn representatives then left with their bid, went to pick up 
Mr. Uhlhorn at his hotel, and returned with Mr. Uhlhorn approxi- 
mately 30 minutes later. 

Upon their return, further conversation on the matter was had, 
and after receiving advice from the Area Public Works Officer, the 
Uhlhorn bid and some 45 pages of worksheets which Mr. Uhlhorn had 
brought with him were sealed and kept in the custody of the Navy. 
Subsequent examination of the bid reveals that the combination bid 
is in the amount of $2,959,400 and that the worksheets coincide with 
and support that figure. 

The position taken by the bid officer is that he had authority 
to declare when the time for bid opening arrived and that this is con- 
clusive on all bidders, regardless of the actual time. In this connec- 
tion paragraph 2402.1 of the Armed Services Procurement Regula- 
tion provides that the official designated as the bid opening officer shall 
decide when the time set for the bid opening has arrived, and shall so 
declare to those present. The Instructions to Bidders in this case 
provided also that no bid would be considered if received by the Navy 
after the reading of the bids had begun. 

We do not construe the provisions of section 2402.1, ASPR, as 
vesting in the bid opening officer any authority to arbitrarily deter- 
mine a bid closing time earlier than the hour specified in the invitation 
for bids, at least in any case where such action operates to the detri- 
ment of a prospective bidder. Nor are we called upon in this case 
to decide what should be done in a case where significant bid informa- 
tion had been revealed by the premature reading of bids before the 
attempted tender of another bid. Only one bid had been read in the 
present case, that of a company which did not bid on the combined 
projects, and whose bid was the fourth lowest on the one project on 
which it did bid. It is therefore apparent that Uhlhorn had no 
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possibility of advantage by reason of the fact that the reading of bids 
had begun, and we therefore do not regard the provision in the Instruc- 
tions to Bidders as precluding consideration of its bid under the par- 
ticular circumstances in this case. 

There is another aspect of the matter which requires discussion. It 
has been suggested that the bid tendered by Uhlhorn at 2:58 P.M. is 
not necessarily the bid which is now in the possession of the Navy. On 
this point, the affidavits of all three Uhlhorn representatives state un- 
equivocally that the bid tendered before 3:00 P.M. was held in Mr. 
Cabal’s hand in full view of all those present during the entire time 
bids were being read, that this bid is the bid which was shown to 
Lieutenant Commander Koonce at the conclusion of bid opening, and 
that this is the bid now in the possession of the Navy. It is, of course, 
unfortunate that Lieutenant Commander Koonce refused to accept 
custody of the Uhlhorn bid even though he would not open it. How- 
ever, we believe there is ample evidence to demonstrate beyond doubt 
that the bid tendered is the bid Navy now has. We have an affidavit 
from a subcontractor, Mr. Parce, who had submitted subcontract bids 
to Uhlhorn and three other contractors, in which he states that he was 
invited to accompany the Uhlhorn representatives to the bid opening, 
that he saw the amount of the Uhlhorn combination bid filled in in 
their hotel room and that the bid displayed to Lieutenant Commander 
Koonce was the same bid and the same amount. Additionally it may 
be noted that the amount of the bid is corroborated by 45 sheets of 
work papers which were presented tothe Navy within 30 minutes after 
the conclusion of bid opening. There is, of course, no doubt that 
the bid now in Navy’s possession is the same bid which was shown to 
Lieutenant Commander Koonce, since the bid was seen by him and he 
remembers that it was in the amount of two million, nine hundred 
and some thousand dollars. 

It has been further argued that Uhlhorn had an advantage over 
other bidders in that, after the bid officer had refused to accept its 
bid, it had the choice after hearing all other bids to decide whether 
or not again to attempt to have its bid considered. In this connection 
it must be remembered that the position in which Uhlhorn was placed 
was not of its own choosing but one which resulted from the actions of 
Government personnel. Furthermore, due to the relatively small dif- 
ference between the Uhlhorn bid and the next lowest bidder, it is 
obvious that no considerations of possible imprudence in pricing ex- 
isted. In all the circumstances of this case, we do not feel that it 
would be fair or equitable to rule out consideration of the Uhlhorn 
bid merely because of the fact that the Government did not finally ac- 
cept custody thereof until after bids had been read. 
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For the reasons given it is our conclusion that the bid of Uhlhorn 
International was validly tendered to the Government prior to the bid 
opening hour and should be considered for award. 

With respect to the protest filed on behalf of Missile Sites, Inc. and 
Associates, there is enclosed a copy of our letter of today to the attor- 
neys for that firm. 


[ B-147582 J 


Transportation—Household Effects—House Trailer Shipment— 
Reimbursement 

When employees transport household goods and personal effects in their house 
trailers and the effects are for use incident to the occupancy of the trailers as 
residences, the reimbursement provisions in section 1(b) of the Administrative 
Expenses Act of 1946, as amended, 5 U.S.C. 73b-1(b), do not give the employees 
an election to be reimbursed on either a commuted basis for transportation 


of household goods or a mileage rate basis for transportation of the trailer, 
but instead require that reimbursement be made on a mileage basis only. 


To the Secretary of Agriculture, June 20, 1962: 


On April 27, 1962, your Administrative Assistant Secretary re- 
quested the removal of our Audit Notice of Exception dated January 
5, 1962, concerning the payment by the Soil Conservation Service to 
Mr. Woody M. Robertson for the transportation of his personal effects 
in his house trailer upon change of permanent duty station. Reim- 
bursement had been administratively authorized to be made at either 
the commuted rate or the mileage rate. The employee was reimbursed 
on the basis of the commuted rate provided by section 1(b) of the 
Administrative Expenses Act of 1946, 60 Stat. 807, as amended, 5 
U.S.C. 73b-1(b), for the movement of household goods and personal 
effects rather than at the mileage rate provided in section 1(b) for 
the movement of a house trailer. Our audit exception allowed credit 
only to the extent of the mileage authorized for movement of the 
house trailer. 

The Administrative Assistant Secretary also requested our decision 
concerning the correctness of the view held by your Department that, 
while both the mileage rate and the commuted rate may not be paid 
when household goods and effects are transported in a house trailer, 
the payment of either one or the other would be proper under section 
1(b). 

Section 1(b) provides that: 

In lieu of the payment of actual expenses of transportation, packing, crating, 
temporary storage, drayage, and unpacking of household goods and personal 
effects, in the case of such transfers between points in continental United 
States, reimbursement shall be made to the officer or employee on a commuted 


basis (not to exceed the amount which would be allowable for the authorized 
weight allowance) as [at] such rates per one hundred pounds as may be fixed by 
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zones in regulations prescribed by the President. Under such regulations as 
the President may prescribe, any civilian officer or employee who transports a 
house trailer or mobile dwelling within the continental United States, within 
Alaska, or between the continental United States and Alaska, for use as a resi- 
dence and who would otherwise be entitled to transportation of household goods 
and personal effects under subsection (a) of this section shall be entitled to a 
reasonable allowance, not to exceed 20 cents per mile, in lieu of such trans- 
portation. 

The Administrative Assistant Secretary says it would appear from 
the legislative history of the act of February 12, 1958, 72 Stat. 14, 
which added the provisions authorizing mileage for transportation of 
a house trailer that it was intended only to provide an alternative 
method of reimbursement to cover those situations when an employee 
is unable to support a claim for reimbursement for the shipment of 
household effccts on the commuted rate basis because of insufficient 
evidence of additional expenses caused by the movement of the effects. 

Section 1(b) clearly prohibits payment of both a mileage rate for 
transporting a house trailer and a commuted rate for transporting 
household goods and effects. Further, we find no basis in the language 
of section 1(b) for interpreting the provisions of the section to mean 
that an employee who transports a house trailer containing his house- 
hold goods and personal effects, which ordinarily are for use incident 
to occupancy and use of the house trailer as a residence, is given an 
election to choose between reimbursement at the mileage rate or at 
the commuted rate; neither do we find any statement of such a purpose 
in the legislative history of the 1958 amendment. 

Our opinion is that under the wording of the 1958 amendment to 
section 1(b) an employee who transports household goods and per- 
sonal effects in his house trailer, which effects are for use incident to 
occupancy of the trailer as a residence, may be authorized payment 
only upon a mileage basis for transportation of his house trailer. In 
Mr. Robertson’s case we must assume on the present record that the 
effects moved were for use incident to the occupancy of the trailer 
as a residence. We recognize that even allowance of credit for the 
house trailer movement in his case is subject to objection in the ab- 
sence of a certification that it was transported for use as a residence. 

Therefore, upon the present record, reimbursement at the com- 
muted rate for transportation of the effects of the employee here 
involved was improper, and our Audit Notice of Exception must stand. 


[ B-139107 J 


Gratuities—Mustering-Out Pay—Reservists in “Without Compo- 
nent” Service After Regular Commission 


The holding in Dowling v. United States, Ct. Cl. No. 174-60, decided February 7, 
1962, that reservists are entitled to mustering-out payments upon acceptance of 
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a regular commission while continuing in a temporary officer without component 
status, which hoiding was based on the Congressional intent to give reservists an 
option to receive such payment at time of discharge or release to deter them 
from reverting to an inactive Reserve status rather than on the concept of ter- 
mination or break in service and, therefore, in view of the legislative history of 
the option provision, the Dowling holding will be followed in the audit of ac- 
counts and settlement of mustering-out pay claims. 36 Comp. Gen. 645, modified. 


Gratuities—Mustering-Out Pay—“Without Component” Service 
After Regular Commission 


The reasoning in the Dowling case, Ct. Cl. No. 174-60, decided February 7, 1962, 
in which a Reserve officer who continued to serve under a temporary without 
component appointment held at time of appointment to a regular component was 
held entitled to mustering-out pay, that the intent of the option clause in the 
Veterans’ Readjustment Assistance Act of 1952, permitting an officer to receive 
mustering-out pay upon appointment in a regular component was to encourage 
officers to choose a military career and continue on active duty by accepting 
appointments in regular components in lieu of reversion to inactive Reserve 
status is equally applicable to officers who had no Reserve status but held only 
temporary without component appointments when appointed in a regular com- 
ponent, and, therefore, payment of mustering-out pay is authorized in those cases. 
86 Comp. Gen. 645, and similar decisions are modified. 


Gratuities—Mustering-Out Pay—Reservists in “Without Compo- 
nent” Service After Regular Commission 


In view of the similarity of the provisions of section 7(b) of the act of October 6, 
1945, amending the Mustering-Out Payment Act of 1944, 38 U.S.C. 691c, and the 
Veterans’ Readjustment Assistance Act of 1952, 38 U.S.C. 691c, authorizing 
mustering-out pay to members of the uniformed services, at their option, upon 
enlistment, reenlistment, or appointment in regular components, the ruling in the 
Dowling case, Ct. Cl. No. 174-60, decided February 7, 1962, that a Reserve mem- 
ber who continued to serve under a without component appointment after 
appointment to a regular component is entitled to mustering-out pay under 
Title V of the 1952 act, will be extended to include payments under the amenda- 
tory act of 1945, for officers tendered appointments in regular components after 
June 1, 1945, the effective date of the 1945 amendatory act. 


Gratuities—Mustering-Out Pay—Time for Filing Claims 


Mustering-out pay claims under the Dowling decision, Ct. Cl. No. 174-60, decided 
February 7, 1962, from members of the Armed Forces who continued to serve 
in a without component status after acceptance of regular appointments will not 
be considered unless they are filed within 10 years of date of regular appoint- 
ment, plus the time that such 10-year period might have been extended by the 
member’s military service, pursuant to the Soldiers’ and Sailors’ Civil Relief 
Act of 1940, since the right to mustering-out pay existed from the time the 
conditions for payment were met and the Dowling decision, which merely placed 
a construction on the statute different from that of a Government agency, does 
not affect the running of the 10-year limitation in the act of October 9, 1940, 31 
U.S.C. 71a, for claims and, therefore, the 1940 act precludes payment of claims 
retroactively for more than 10 years under the Mustering-Out Payment Act of 
1944, as amended, for releases or discharges after June 1, 1945, and under Title 
V, Veterans’ Readjustment Assistance Act for releases after July 16, 1952. 


Statutes of Limitation—Military Service Suspension—Mustering- 
Out Pay Claims 


The specific time limitation—July 17, 1959—for filing mustering-out pay claims 
prescribed in section 508 of the Veterans’ Readjustment Assistance Act of 1952, 
as amended, now codified in 88 U.S.C. 2104, for members of the uniformed 
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services who were discharged or relieved from active service under honorable con- 
ditions before July 16, 1952, may not be extended by section 205 of the Soldiers’ 
and Shilors’ Civil Relief Act of 1940, and, therefore, mustering-out pay claims 
which were not filed before July 17, 1959, by members who were integrated into 
a regular component after June 27, 1950, and before July 16, 1952, are barred. 


Gratuities—Mustering-Out Pay—Time for Filing Claims 


In the settlement of mustering-out pay claims from members of the uniformed 
services who, prior to the Dowling decision, Ct. Cl. No. 174-60, decided February 
7, 1962, had payments recovered when it was determined that they were not 
entitled to mustering-out pay because they continued in without component 
status after appointment in a regular component, the 10-year limitation in the 
act of October 9, 1940, 31 U.S.C. 71a, runs from the date of recoupment since 
that is when the current right to file a claim arose. 


Statutes of Limitation—Military Service Suspension—Mustering- 
Out Pay Claims 


Members of the uniformed services who made timely application for mustering- 
out pay but were denied payment prior to the Doicling decision, Ct. Cl. No. 174-60, 
decided February 7, 1962, which permitted mustering-out pay to members who 
continued in a without component status after appointment in a regular com- 
ponent, mav be regarded as having complied with the mustering-out pay statutes 
and entitled to payment. 


Gratuities—Mustering-Out Pay—Time for Filing Claims 


Members of the uniformed services who when they accepted appointments in 
the regular services did not make application for mustering-out pay and are now 
entitled to payment under the Dowling decision, Ct. Cl. No, 174-60, decided 
February 7, 1962, may have the period of military service under section 205 of the 
Soldiers’ and Sailors’ Civil Relief Act of 1940 regarded as extending the 10-year 
statute of limitations for claims in the act of October 9, 1940, 31 U.S.C. 71a, for 
mustering-out payments under the Mustering-Out Payment Act of 1944, as 
amended, for discharges after June 1, 1945, and under section 502(b) of the 
Veterans’ Readjustment Assistance Act of 1952 for discharges after July 16, 1952. 


Gratuities—Mustering-Out Pay—Time for Filing Claims 


Members of the uniformed services who were appointed in the Regular Army or 
Air Force between June 27, 1950, and July 16, 1952, and who did not make appli- 
cation for mustering-out pay are not entitléd to payment under the Dowling 
decision, Ct. Cl. No. 174-60, decided February 7, 1962, in view of the specific time 
limitation in section 503 of the Veterans’ Readjustment Assistance Act of 1952, 
which required applications to be made before July 17, 1959. 


Claims—Administrative Settlement—Propriety 


Mustering-out pay claims under the Dowling decisions, Ct. Cl No. 174-60, decided 
February 7, 1962, from members of the uriformed services who continued to 
serve under without component appointments after appointment in a regular 
component may be settled administratively by the service concerned if entitle- 
ment exists, but doubtful claims, or claims which are barred by the act of Octo- 
ber 9, 1940, 31 U.S.C. 71a, should be submitted to the United States General 
Accounting Office, Claims Division, Washington 25, D.C., for settlement. 


Claims—Administrative Settlement—Requesting Claimants to Sub- 
mit Claims 


Amounts of mustering-out pay recouped from members of the uniformed services 
who continued to serve under without component appointments after 
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appointment in a regular component, which are for repayment under the Dowling 
decision, Ct. Cl. No. 174-60, decided February 7, 1962, may without the submis- 
sion of specific claims be refunded to members who are still in the uniformed 
services, but no refund should be made to persons entitled who are no longer in 
the uniformed services until specific claim is received from such persons. 


Claims—Administrative Settlement—Requesting Claimants to Sub- 
mit Claims 


Mustering-out pay claims from members of the uniformed services which were 
previously denied but are now for payment under the Dowling decision, Ct. Cl. 
No. 174-60, decided February 7, 1962, may be settled administratively without 
further specific claim, except that in the case of members who are no longer in 
the uniformed services, their current addresses should be obtained before pay- 
ment is effected. 


To the Secretary of Defense, June 21, 1962: 


Reference is made to letter of May 16, 1962, from the Assistant 
Secretary of Defense (Comptroller) requesting decision as to whether 
this Office will follow the decision of the Court of Claims in the case 
of Dowling v. United States, Ct. Cl. No. 174-60, decided February 7, 
1962. In the event the Dowling case will be followed in similar cases, 
the Assistant Secretary requests our consideration of several related 
questions set forth in Committee Action No. 301 of the Military Pay 
and Allowance Committee, Department of Defense. The questions 
presented are as follows: 


1. Will the Comptroller General follow the Court of Claims decision in the 
case of Robert Charles Dowling v. the United States (U.S. Court of Claims No. 
174-60, 298 F. 2d 941, decided 7 February 1962) regarding Mustering-Out Pay? 

2. If the answer is in the affirmative, replies to the following questions are 
requested : 

a. Will the ruling in the Dowling decision be extended to include payments 
under the Mustering-out Payment Act of 1944, for those officers tendered a Regu- 
lar appointment in Army or Air Force after 1 June 1945, the effective date of 
the amendment of the 1944 Act? 

b. Does the Act of 9 October 1940, 31 U.S.C. 71a (limitation of time on claims 
and demands) preclude payment to an officer who is entitled to MOP under 
either Act retroactively to a period of more than ten years? 

c. If the answer to b is in the affirmative, does section 205 of the Soldiers’ and 
Sailors’ Civil Relief Act of 1940 (50 U.S.C. App. 525) have the effect of extending 
such period? 

d. Does section 503 of the Veterans’ Readjustment Assistance Act of 1952 as 
amended, now codified in 38 U.S.C. 2104, preclude payment to officers appointed 
in the Regular Army or Air Force between 27 June 1950 and 16 July 1952? 

e. If the following conditions exist, would the answer to b, ¢ and d be the 
same?—(1) payment was made to the officer and later recouped by the Govern- 
ment, (2) timely application for payment was made and denied, or (3) no 
application for payment was made. 

f. If, based on answers to questions 1 and 2 a-e, mustering-out pay entitle- 
ment exists, should claims be settled by the service concerned or should they 
be submitted to the General Accounting Office, Claims Division, Washington 
25, D.C., for settlement? 

g. May any amounts of mustering-out pay previously paid, and since col- 
lected, be refunded without specific claim therefor? 

h. May claims filed and not paid because of the prior decisions of the Comp- 
troller General (e.g., 36 Comp. Gen. 645) be paid without further specific claim 
therefor? 
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In the Dowling case the court held that under the provisions of 
Title V of the Veterans’ Readjustment Assistance Act of 1952, 66 
Stat. 688, 38 U.S.C. 1011 (1952 Ed.), (authorizing a mustering-out 
payment to certain members of the Armed Forces at the time of dis- 
charge or release from active duty for the purpose of enlistment, re- 
enlistment, or appointment in a regular component) reservists serving 
on active duty in a temporary officer (without component) status are 
entitled to mustering-out pay incident to an appointment in a regular 
component. The 1952 act was repealed by the act of September 2, 
1958, 72 Stat. 1273, and similar provisions are now contained in 
Chapter 438, Title 38, U.S. Code. 

Contrary to the court’s conclusion, we held in decision of March 
13, 1957, 36 Comp. Gen. 645, that the law contemplated an actual ter- 
mination of an active military status as a condition of entitlement 
to mustering-out pay and that where a reservist is serving on active 
duty in a temporary grade in the Army of the United States without 
component at the time of his acceptance of an appointment in the 
Regular Army and continues to serve on active duty in his temporary 
grade, there is no discharge or release from active duty on which to 
base a right to mustering-out pay. The court took the position, how- 
ever, that the case should not turn upon the question of whether there 
was a “break” in the plaintiff’s military service. Rather, it said its 
attention should be directed to determining the probable purpose of 
Congress when it included in section 502(b) of the Veterans’ Read- 
justment Assistance Act of 1952, 66 Stat. 689, 88 U.S.C. 1012(b) (1952 
Ed.), provisions affording persons who would be eligible to receive 
mustering-out pay upon final discharge or ultimate relief from ac- 
tive service the option to receive such pay at the time of discharge 
or release for the purpose of enlistment, reenlistment, or appointment 
in a regular component of the Armed Forces. On the basis that the 
legislative history of the option clause makes it clear that Congress 
provided the option because it did not want to deter Reserve officers 
from continuing on active duty as Regular officers by denying them 
the mustering-out payment which they would receive if they chose to 
revert to an inactive Reserve status, the court concluded that a mus- 
tering-out payment is authorized upon enlistment, reenlistment, or 
appointment in a regular component of the Armed Forces even though 
the member concerned was serving on active duty under a temporary 
appointment (without component) before his Regular appointment 
and continued to so serve after his appointment in the regular compo- 
nent. The Government’s motion for reconsideration of the decision 
has been denied by the Court of Claimsand we have been advised by 


the Department of Justice that no further proceedings will be under- 
taken in the case. 











Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 817 


In such circumstances and upon reconsideration of our position in 
the matter, we will accept and follow the decision of the Court of 
Claims in the Dowling case in the audit of accounts and settlement 
of claims involving mustering-out payments. Thus, question 1 is 
answered in the affirmative. 

It is to be noted that immediately prior to his appointment as a first 
lieutenant in the Regular Air Force in 1954, Dowling held the rank 
of first lieutenant in the Air Force Reserve; that he was serving on 
active duty under a temporary appointment as first lieutenant in the 
United States Air Force, and that he continued to serve under such 
temporary appointment after his appointment in the Regular Air 
Force. The court did not consider the case of an officer who held 
only an appointment in the Army or Air Force of the United States, 
without component, at the time of appointment to a regular compo- 
nent. We held, however, in 36 Comp. Gen. 645, answer to question 1a, 
that such an officer would not be entitled to mustering-out pay unless 
he was discharged or released from his Army or Air Force of the 
United States status at the time of appointment in the regular com- 
ponent. In the Dowling case the court held, as indicated above, that 
entitlement should not turn on the question of whether there was a 
break in service at the time of appointment in a regular component. 
It concluded that the option clause permitting an officer to receive pay- 
ment upon appointment in a regular component of the Armed Forces, 
was to encourage officers to choose a military career and continue on 
active duty by accepting appointments in a regular component rather 
than revert to an inactive Reserve status as would be the case when 
the temporary appointments eventually terminated. Such reasoning 
appears equally applicable to the case of officers who had no Reserve 
status but held only temporary appointments in the Army or Air 
Force of the United States, without component, when appointed in 
a regular component. Therefore, we consider that, in view of the 
broad language of the Dowling decision, payment of mustering-out 
pay is authorized in those cases also, if otherwise proper. The 
decision of March 13, 1957, 36 Comp. Gen. 645, and other similar 
decisions are modified accordingly. 

Section 3 of the Mustering-Out Payment Act of 1944, 58 Stat. 9, 
38 U.S.C. 691¢ (1952 Ed.), provided that mustering-out payment au- 
thorized by that act shall accrue and the amount thereof shall be com- 
puted as of the time of discharge for the purpose of effecting a per- 
manent separation from the service or of ultimate relief from active 
service. That section was amended by section 7(b) of the act of 
October 6, 1945, 59 Stat. 540, 38 U.S.C. 691c (1952 Ed.), to authorize 
mustering-out payment to be received by members, at their option, 
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upon enlistment, reenlistment, or appointment in the Regular Mili- 
tary or Naval Establishment. Since the 1944 act, as amended, is 
substantially similar to the 1952 act considered by the court, the an- 
swer to question 2a is in the affirmative. 

The act of October 9, 1940, 31 U.S.C. 71a, provides that every claim 
or demand against the United States (with certain exceptions not 
material here) is barred unless received by the General Accounting 
Office within 10 full years after the date it first accrued. This is 
subject to the further provision that when a claim of any person serv- 
ing in the military or naval forces of the United States accrues in 
time of war, or when war intervenes within 5 years after its accrual, 
such claim may be presented within 5 years after peace is established. 
The decision of the Court of Claims in the Dowling case did not create 
a new right to mustering-out payment. The right existed under the 
statute from the time the conditions for payment were met. The 
court did not change any interpretation it had made but merely placed: 
an interpretation on the statute different from the way we had 
interpreted it. Such change in construction of the statute does not 
affect the running of the 10-year limitation period. See decision of 
April 15, 1958, B-135691, to the Secretary of the Navy. Therefore, 
the answer to question 2b is in the affirmative as to the 1944 act, as 
amended, with respect to release or discharge on or after June 1, 1945. 
36 Comp. Gen. 645. The same will be true under the 1952 act with 
respect to release or discharge after July 16, 1952, since the acts are 
similar. 

Section 205 of the Soldiers’ and Sailors’ Civil Relief Act of 1940, 
50 U.S.C. App. 525, provides that the period of military service shall 
not be included in computing any period limited by law for the 
bringing of any action or proceeding by or against any person in 
military service, whether the cause of action or right shall have 
accrued prior to or during the period of such service. In 36 Comp. 
Gen. 645, 648, it was held that section 205 must be considered as ex- 
tending the 10-year period under the 1940 barring act with respect to 
the right of a member to receive mustering-out payment under the 1944 
act, as amended, incident to discharge on or after June 1, 1945. There- 
fore, question 2c is answered in the affirmative as to both acts. 

Section 503 of the Veterans’ Readjustment Assistance Act of 1952, 
as amended, now codified in 38 U.S.C. 2104, provides for payment to 
any member entitled to a mustering-out payment who was discharged 
or relieved from active service under honorable conditions before 
July 16, 1952, if application therefor was made before July 17, 1959. 
Since that specific period may not be extended by section 205 of the 
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Soldiers’ and Sailors’ Civil Relief Act of 1940, the answer to question 
2d is in the affirmative except in those cases where it is shown that 
application was made before July 17,1959. 37 Comp. Gen. 475. 

As to question 2e, the answers to question 2b, c, and d would be 
different under part (1) and part (2) since under part (1) if payment 
was made to the officer and later recouped by the Government, the 10- 
year statute would run from the date of recoupment since that is when 
the current right to file claim arose; and under part (2) if timely appli- 
cation for payment was made there was compliance with the statutes 
and payment would be authorized if otherwise proper. As to part (3) 
of question 2e, if no application was made the answers would be the 
same as those for question 2c. As to question 2d, if no application for 
payment was made there would be no entitlement. 

As to question 2f, if entitlement to mustering-out payment exists, 
claims may be settled by the service concerned except that doubtful 
claims or claims barred by the 1940 act should be submitted to the 
U.S. General Accounting Office, Claims Division, Washington 25, D.C., 
for settlement. 


With respect to question 2g, amounts of mustering-out pay pre- 
viously paid and since collected but now for repayment under the 
Dowling decision may be refunded without specific claim therefor 
in cases where the members are still in the service. However, with 
respect to persons entitled who are no longer in the service, refund 
should not be made until a specific claim is received from such persons. 

To the extent that the claims contemplated by question 2h do not 
come under the answer to question 2f, question 2h is answered in the 
affirmative. In cases where persons in this category are no longer in 
the service, their current addresses should be obtained before making 
payment on their claims, 


[ B-149192 J 


Personal Services—Detective Employment Prohibition—Applica- 
bility 


A corporation submitting a low bid for protective guard services which is 
licensed under a State statute covering private detectives but ‘vhich is chartered 
for business activities relating to real estate including maiitenance, operation 
and protective services for tenants is not required to have the broad language 
of its charter authorizing “any business calculated to promote the general inter- 
ests of the corporation” construed as covering investigative or detective services 
which are completely foreign to the kinds of business activity for which the cor- 
poration’s charter was granted ; therefore, the corporation is not considered to be 
authorized to engage in detective work and the prohibition against employment 
of detective agencies in the act of March 3, 1893, 5 U.S.C, 53, is not a bar to 
receiving an award of a protective service contract. 


645-668 O - 63 - 54 
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Personal Services—Detective Employment Prohibition—Applica- 


bility 


The certification by a company which is authorized to conduct any investigative 
or detective business that it will not engage in such activity during the term of 
a Government contract would not remove the company from the scope of the 
detective employment prohibition in the act of March 3, 1893, 5 U.S.C. 53, the 
effect of such certification being not to limit the company’s corporate powers but 
merely to give rise to a breach of contract if the certification were violated, and 
the fact that the company had never previously actually performed investigative 
or detective services is immaterial, and, therefore, such a company may not be 
engaged under contract to perform protective services at a Federal installation. 


Personal Services—Detective Employment Prohibition—Applica- 
bility 


A corporation which is authorized to provide only protective, maintenance, and 
custodial services but which is a wholly owned subsidiary of a corporation doing 
business as a detective agency with mutual directors and officers with that of 
the parent company may be regarded as a separate legal entity, and the fact that 
the companies have the same officers does not preclude recognition of the separate 
identity of the subsidiary if separation of the corporate affairs is maintained ; 
therefore, award of a contract to the separate corporation established to perform 
only protective services would not be contrary to the detective employment pro- 
hibition in the act of March 8, 1893, 5 U.S.C. 53, which was designed to prohibit 
contracts with detective agencies but not to preclude employment of an agency 
concerned solely with protective services. 


To John Munick, National Aeronautics and Space Administration, 


June 29, 1962: 


By letter of June 14, 1962, you requested an advance decision as to 
whether a contract could properly be awarded under the following 
circumstances to Midwest Building Services, Inc., the lowest bidder 
on Invitation for Bids L-2221, and Addendum, covering protective 
guard services at Langley Research Center, Langley Station, for the 
period July 2, 1962, through June 30, 1963. 

The Invitation for Bids referred to the act of March 3, 1893, 27 
Stat. 591, 5 U.S.C. 53, which provides that : 

No employee of the Pinkerton Detective Agency, or similar agency, shall 
be employed in any Government service or by any officer of the District of 
Columbia. 

The Invitation also required each bidder to sign, and Midwest did 
sign, a certificate that : 

* * * the firm or individual submitting this bid is not a detective agency 
within the meaning of such act, doing work customarily performed by a detec- 
tive agency or if a corporation, empowered by its charter to do such work, and 
will not during the period of the contract bid upon or engage in any operation 


making the bidder ineligible to perform by reason of the provisions of the act 
of March 8, 1893 [citations]. 
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The company is a Minnesota corporation licensed under sections 
326.331 to 326.339 of the Minnesota Statutes, covering private detec- 


tives. Pertinent provisions of these statutes are as follows: 


326.331 PRIVATE DETECTIVES: LICENSES. No person shall engage in 
the business of private detective or investigator for fee or reward unless pre- 
viously licensed as herein provided. * * * 


326.333 INFORMATION AND MATERIAL ACCOMPANYING APPLICA- 
TION. : 


* 7 * * * * * 


(4) A duly acknowledged certificate evidencing the fact that at least one of 
the persons signing the application has been regularly employed as a detective 
or has been a member of the United States government investigative service, 
a sheriff or member of a city police department of a rank or grade higher than 
that of patrolman, or equivalent occupation, for a period of not less than three 
yeurs. 

326.3388 PRIVATE DETECTIVE DEFINED. Persons who for fee or reward 
or any consideration shall engage in the business of investigators or of watch, 
guard or patrol agency. * * * 


The Articles of Incorporation of Midwest Buildirg Services, Inc., 
lists as its purposes virtually all phases of business activity related to 
real estate, both improved and unimproved. One of these purposes 
is: 

To establish, carry on, conduct, maintain, operate and manage one or more 
places of business for providing watchman, firemen, guards, and attendants for 
heating plants of every character and description under contract with owners, 
tenants and lessees of buildings, structures or other improvements on real 
property. 

The Articles of Incorporation neither specifically authorizes nor pro- 
hibits the conduct of investigative or detective services. But the 
last purpose stated therein authorizes the company : 

To carry on any business whatsoever which the corporation may deem proper 
and expedient in connection with any of the foregoing purposes, or which may 
be calculated to promote the general interests of the corporation * * *. 

On the basis that Midwest has a private detective license from the 
State of Minnesota and is apparently authorized to carry on any 
detective business it desires under its license and the provisions of the 
last quoted paragraph, you raise the question as to whether our deci- 
sion of July 14, 1961, B-146293, is for application. In that decision 
we held, with respect to a corporation which did not engage in detec- 
tive work but which was empowered under its articles of incorpora- 
tion “to operate and conduct a private detective agency,” which was 
licensed to engage in private detective business under a Pennsylvania 
statute similar to the Minnesota statute here involved, and which listed 
itself in the telephone directory as a detective agency, that : 





822 DECISIONS OF THE COMPTROLLER GENERAL [41 


* * * the low bidder’s actual “performance” under the license granted it 
pursuant to the Pennsylvania Private Detective Act of 1953 is not the criterion 
by which its status as a detective agency must be tested. It is rather, we think, 
the nature of the functions which it may perform under such license which 
determines its status as a detective agency. While it is probably true, as stated 
by Mr. Dennis, that World Industrial Security, Inc., has heretofore been engaged 
exclusively in the business of providing industrial security services, including 
uniformed guard and carrier services, it appears also to be true that that con- 
cern may at any time exercise the power granted by its license to furnish investi- 
gative services, and has in fact held itself out as a detective agency. 

Your request for advance decision is addressed to the following 
specific questions : 

Should the holding in Comptroller General Decision B-146293 be distinguished 
from the instant case because in the case considered in the decision there was an 
express corporate power “to operate and conduct a private detective agency” 
while in the instant case the power, if it exists, resides in an omnibus provision? 

Should Comptroller General Decision B-146293 be distinguished because the 
apparent low bidder has never, in fact, been a detective agency in the past, and 
in its certification in the Invitation for Bids has contractually limited its corpo- 
rate powers by agreeing it “will not, during the period of the contract, bid upon 
or engage in any operation making the bidder ineligible to perform by reason 
of the provisions of the act of March 3, 1893 (27 Stat. 591, 5 U.S.C. 53) ?” 

Concerning the first question, the basic issue which must be resolved 
is whether Midwest is empowered by its articles of incorporation to 
engage in investigative or detective work in the ordinary sense of those 
terms as opposed to their meaning as inclusive of watch, guard or 
patrol services under the Minnesota statutes. For if the company is 
authorized to conduct any investigative or detective business, we can 
see no basis for distinguishing this case from the one considered in the 
decision referred to. The only basis upon which an affirmative answer 
to this basic question might be deduced is that investigative or detec- 
tive services are embraced within the broad language quoted above 
authorizing the corporation to carry on any business “calculated to 
promote the general interests of the corporation.” However, reading 
the company’s charter as a whole and considering the scope of the 
purposes enumerated therein, we are of the opinion that, while protec- 
tive services of the nature covered by the contemplated contract are 
covered by the language referred to, it is not reasonable to construe 
such language as covering investigative or detective services which are 
completely foreign to the kinds of business activity for which the com- 
pany’s charter was granted. See generally chapter 42 of Fletcher 
Cyclopedia Corporations, Permanent Edition, Vol. 7, sec. 3633-3653, 
particularly, sec. 3642, and cases cited therein. 

Since Midwest, thus, is not considered authorized to engage in the 
type of business activity toward which the act of 1893 is directed, the 
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decision cited is not for application and the statute is not a bar to 
award of a contract to Midwest Building Services, Inc. While not 
necessary to the conclusion reached herein, it may be stated, regarding 
the second question, that certification by a company authorized to con- 
duct any investigative or detective business that it will not engage 
in such activity during the term of a Government contract would not 
serve to remove the company from the exclusion laid down in B-146293. 
Such a certification would not, in fact, limit the company’s corporate 
powers but would merely give rise to a breach of contract if the cer- 
tification were violated. And the fact that the corporation had never 
previously actually performed investigative or detective services, is 
as stated in the cited decision, immaterial. 

The questions presented are answered accordingly. 

Your letter also presents two other questions relating to the second 
and third low bids received in response to the Invitation for Bids: 

Is a corporation, not licensed as a detective agency nor empowered by its 
charter to do investigative or detective work, ineligible because of the statutory 
prohibition of the Act of March 3, 1893, to receive a federal agency contract 
for guard services because it is a wholly-owned subsidiary of a detective agency? 

Is a corporation limited under its charter to the purpose of providing pro- 

tective, maintenance and custodial services and expressly prohibited from engag- 
ing in the business of furnishing detectives or detective services ineligible because 
of the statutory prohibition of the Act of March 3, 1893, to receive a federal 
agency contract for guard services because the stock of such corporation is 
owned by the same individuals who own stock in a detective agency? 
In addition to the factors covered in the first question itself, you point 
out that the wholly owned subsidiary involved and its parent com- 
pany have mutual directors and officers and that the chairman of the 
Board of the parent company is the President of the subsidiary. 

Although, in view of the conclusion reached herein that award to 
the low bidder, Midwest Building Services, Inc., is not precluded, 
answers to these questions are not now required, we have been in- 
formally advised it is highly probable that the answers will be re- 
quired in connection with other solicitations for bids for the furnish- 
ing of guard services. 

The doctrine of the separate legal entity of the corporation is, of 
course, well recognized. 13 Am. Jur., Corporations §6. Although 
corporate entities may be disregarded where they are made the imple- 
ment of avoiding a clear legislative purpose, they will not be disre- 
garded where those in control have deliberately adopted the corporate 
form in order to secure its advantages and where no violence is done 
to the legislative purpose by treating the corporate entity as a separate 
legal person. Schenley Distillers Corp. v. United States, 326 U.S. 432. 
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Nor would the identity of corporate officers between the old and 
new corporations require that the corporate entity of the new cor- 
poration be disregarded if separation of corporate affairs were main- 
tained. Annotation, 102 ALR 1054. And as indicated in decisions at 
38 Comp. Gen. 881; 26 zd. 303; and 8 zd. 89, the legislative purpose of 
the act of March 3, 1893, is to prohibit contracts with or appointments 
of individual employees of detective agencies or contracts with a de- 
tective agency for any purpose; but not the employment of an agency 
concerned solely with protective services. 

Accordingly, the award of a contract to a separate corporation 
established with authority to perform only protective services would 
appear to do no violence to the purpose of the act; and we would not 
object on the basis of the cited statutory provision to any Government 
contract awarded a company under the conditions relating to the sec- 
ond and third low bids as set forth in the above questions. 
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July 1, 1961—June 30, 1962 


ADMINISTRATIVE DETERMINA- 
TIONS— Continued 

Conclusiveness 
Extent of General Accounting Office 


ABSENCES 
(See Leaves of Absence) 
ACCOUNTABLE OFFICERS 
Disbursing officers. (See Disbursing Offi- 


Page Page 


cers) 


ADMINISTRATIVE DETERMINA- 


TIONS 

Civilian employee matters 

Incapacity 

Travel 
Authorization or approval to curtail 
temporary duty travel on assump- 
tion of incapacity of employee to 
perform temporary duty without 
establishment of fact of incapacity 
is not in itself sufficient to allow pay- 
ment for cost of return travel to 
headquarters under secs. 6.fa and 
b of Standardized Govt. Travel 
Regs., which require evidence as 
& matter of fact that employee is 
physically or mentally ill to extent 
he is incapacitated for performance of 
duty; therefore, orders authorizing 
employee, while en route to his 
temporary duty station, to return to 
headquarters, which were issued on 
assumption that employee would be 
incapacitated for performance of 
temporary duty when he learned of 
death of his son, are not sufficient to 
authorize travel at Govt. expense... 
\lthough supervisor may, for official 

reasons, order cancellation or cur- 
tailment of official travel of em- 
ployee, when incapacity of employee 
because of illness is reason for can- 
cellation of travel, supervisor’s 
authority to order cancellation or 
curtailment of travel is subject to 
statutory and regulatory limitations 
applicable to employee; therefore, 
order to return to headquarters 
issued by supervisor on assumption 
that employee would be incapaci- 
tated upon learning of death of his 
son does not meet provisions in sec. 
6.5 of Standardized Govt. Travel 
Regs. which require evidence estab- 
lishing fact of incapacity of em- 
Ployee to entitle him to reimburse- 
ment for cost of return travel 


authority—claim settlement—although 
Dept. of Interior in presentation of 
claim on behalf of San Carlos Irrigation 
Project for reimbursement for repairs to 
power line damaged as result of crash 
of civil air patrol plane is instrumen- 
tality of Govt. so that it falls within 
literal terms of par. 2.c, Air Force Reg. 
112-2, Mar. 26, 1959, which precludes 
Air Force from considering claims for 
property loss or damage of Govt. 
agencies, the statutes under which claim 
might be compensable—10 U.S.C. 
2733, property loss incident to non- 
combat activities, and 28 U.S.C. 2671, 
Federal tort claims—make administra- 
tive settlement action conclusive so that 
GAO cannot require Air Force to con- 
strue regulations as authorizing cogni- 
zance of claim on basis that it is claim 
on behalf of project beneficiaries—the 
Pima Indians—and not claim of Govt. 
agency involving appropriated funds_- 
Small business—under sec. 2(15) of Small 
Business Act, 15 U.S.C. 644, which pro- 
vides that small business concerns shall 
be awarded any contract for sale of Govt. 
property which is determined by Small 
Business Admin. and disposal agency 
to be in interest of assuring that fair 
proportion of total sales of Govt. prop- 
erty be made to small business, SBA 
cannot unilaterally make determination, 
but it must be concurred in by disposal 
agency and, in event of failure to agree, 
decision of head of disposal agency is 


Government housing availability on rent 


free basis 

The designation of Govt. housing facilities 
for occupancy by Govt. personne] on 
& rent free basis is a matter for adminis- 
trative determination 

Although there is no prohibition against 
administrative agencies determining the 
designation of Govt-owned quarters on 
a rent free basis, consideration of such 
factors as recruitment difficulties, hours 
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ADMINISTRATIVE DETERMINA- ANNUAL LEAVE 





development loan limitation.............. 
ALIENS 

Retired military member losing United 
States citizenship. (See Pay, retired, 
foreign citizenship effect) 


7922 | APPROPRIATIONS 


Apportionment—excess of authorization— 
failure of Sec. of Commerce to apportion 
Federal aid highway funds in accordance 
with formula specified in 23 U.S.C. 104(b), 


TIONS-—Continued Page| (See Leaves of Absence, annual) Page 
Government housing availability on rent APPOINTMENTS 
free basie—Continued Military 
of work, and the isolation of Govt. pumant—ege Ghyliiestion— 
institution is open to question in the retired Army of U.S. eflew whe wus 
more than 65 years of age on July 18, 1960, 
absence of « clear showing of economy when he was appointed colonel in U.S. 
to Govt .........--.------+--------20-20 8 Army Reserve so that he could qualif7 
ADVERTISING for retirement under 10 U.S.C. 3911 was 
Necessity or nonnecessity ineligible by reason of age fer such appoint- 
Sma'l Rusinese awards. (See Contracts, ment under 10 U.S.C. 3843(b), and imple- 
awards, small business concerns, adver- menting regulations, which in effect 
tising) prohibit, after July 1, 1960, appointment 
Specification changes—award of construc- of any person who has reached the age of 
tion contract, after Davis-Bacon Act 60, as colonel in U.S. Army Reserve, and, 
wage determination in advertised speci- therefore, member could not be effectively 
fications has become obsolete, to low retired as Reserve officer under 10 U.S.C, 
bidder at either his bid price or at 3911 and is not entitled to retired pay on 
price to be negotiated on basis of basis of higher temporary grado. ......... 131 
changed wage determination would not Presidential—effective date—an appoint- 
be selection of low bidder on basis of ment (dated Mar. 31, 1961) of & Coast 
bids on specifications actually to be Guard officer to permanent rank of rear 
used in work and on same terms offered admiral under 14 U.S.C. 222 to be effective 
to all bidders, and, even though differ- on a prior date (Mar, 24, 1961) the officer 
ence in price which would he effected by to have such rank from an earlier date 
change in wage rates might not chanre (Fob. 1, 1961) on which a vacancy in grade 
relative standing of low bidder, such occurred is an appointment required by 
award would violate rules of competitive 14 U.S.C, 221 to be made by and with 
bidding; therefore, all bids should be the advice and consent of the Senate and, 
rejected and procurement readvertised. 593 in absence of some specific statute comes 
Negotiated contract matters. (See Contracts, under the longstanding rule that Presiden- 
negotiation) tial appointments made by and with the 
AGENTS advice and consent of the Senate do not 
Government—State agency—judgments— become effective until a commission has 
Government's liability. (See Courts, judg- been issued after Senate confirmation, so 
ments, decrees, ctc., agents, principal’s that officer’s promotion which was con- 
Mability) firmed by the Senate on the date (Mar. 24, 
AGRICULTURE DEPARTMENT 1961) specified in the appointment letter 
Rural Electrification Administration—loans may not be considered effective prior 
to cooperatives—status as Federal aid— thereto but that date may be considered 
term “other Federal ald’ in sec. 6(b)(9) the effective date for pay purposes even 
of Area Redevelopmont Act, 42 U.S.C. though the commission was not received 
2505(b)(9), which requires amount of until a later date...........-..---------+« 43 
such other Federal assistance to be con- Termination—civillans on military duty— 
sidered in determining maximum limite- since Reserve Corps of Public Health 
tion for area redevelopment loans, has Service is not component of Armed Forces, 
reference to Federal aid programs directly commissioned Public Health Service Re- 
administered by departments and agen- serve officer who Is also civilian employee 
cies, other than Area Redevelopment is not entitled to leave of absence for mili- 
Admin., for area redevelopment rather tary duty or to dual office exemption pro- 
than benefits indirectly derived as result vided for members of reserve components 
of Federal efforts to facilitate economic and National Guardsmen by sec. 29, act 
development, such as loans made by of Aug. 10, 1956, 5 U.S.C. 30r; therefore, 
Rural Electrification Admin. financed- when employee serves on active duty with 
electric cooperatives to consumer-borrowers Pay as commissioned officer in Reserve 
where there is no privity of contract Corps of Public Health Service he vacates 
between Rural Electrification Admin. and his clvilian position and upon return to 
borrower; therefore, applicants for area inactive Reserve status he must be re- 
redevelopment loans who also have loans appointed to civilian position, there being 
from Rural Electrification Admin. co- no authority to retain him in civilian 
operatives for electrical equipment are Position in leave without pay status, or to 
not required to have Rural Electrification permit him to waive compensation of 
Admin. loans considered under area re- civilian position. .........-.---.---------- 478 
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APPROPRIATIONS—Continued 


with result that some States received funds 
in excess of amount they were entitled to 
receive and others received less than their 
entitlement, must be regarded as an act 
in excess of statutory authority which 
neither binds nor estops Govt.; therefore, 
since Govt. may not charge appropriated 
moneys with any amount in excess of 
authorized apportionment, such excess 
amounts must be recovered from the States 
and where adjustments are effected to 
recover excess amounts which were made 
at expense of other states, the rights of all 
States, as well as Federal Govt., require 
that all apportionments be appropriately 


Augmentation—services between agencies— 
plan for interagency exchange of medical 
supply items, such as exchange of drugs by 
Public Health Service for dental chairs of 
Defense Medical Supply Agency, without 
replacement of drugs or transfer of equiva- 
lent amount to Treasury as miscellaneous 
receipts as required by sec. 601, Economy 
Act, 31 U.S.C. 686, to preclude augmenta- 
tion of appropriations, would not only be 
disposal of excess items in stockpile with- 
out proper accounting for proceeds but 
would be purchase of chairs for drugs rather 
than for money; therefore, plan which may 
not be approved should be submitted to 
Congress for purpose of obtaining specific 
authorizing legislation. 

Availability 
Calling cards. (See Printing and Binding, 

calling cards) 

Compensation—retroactive adjustments— 
additional compensation payments 
which result from recomputation of 
service for longevity step increase pur- 
poses due employee who has been suc- 
eessively transferred between several 
departments and agencies are chargeable 
against appropriation of department or 
agency which was originally charged 
for employee’s salary 

Jentracts—optional work depending on 
availability. (See Bids, evaluation, op- 
tions, additional amounts, appropria- 
tion availability extent) 

Lump-sum leave payments. (See Leaves 
of Absence, lump-sum payments, appro- 
priation availability) 

Maintenance and operation 
Authorization requirements 

Use of operation and maintenance 
funds appropriated to Dept. of Army 
for conversion of heating plant from 
coal to gas at cost greatly in excess 
of $25,000 limitation on use of opera- 
tion and maintenance funds in 10 
U.S.C, 2674 and in sec. 637 of the 


Department of Defense Appropria- 
tion Act, 1962, 75 Stat. 381, is not 
proper in view of legislative history 
of limitations which evidence Con- 
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Availability—Continued 

Maintenance and operation— Continued 

Authorization requirements—Continued 
gressional intent that such work 
costing more than $25,000 should 
be specifically authorized in mili- 
tary construction authorization act 
and funded from appropriations 
made pursuant to authorization.... 
Contractual arrangement for conver- 
sion of heating plant at military 
installation from coal to gas at cost in 
excess of $25,000 to be financed from 
annual Army operation and main- 
tenance funds under which public 
utility supplier would convert 
equipment without cost to Govt., 
except indirectly as may be reflected 
in service rates, subject to payment 
in event of termination by Govt. 
within 10 years of net termination 
charge based on cost of facilities as 
depreciated annually would be not 
only evasion of sec. 637, Department 
of Defense Appropriation Act, 1962, 
which prohibits use of operation and 
maintenance funds for projects in 
excess of $25,000 but also of competi- 
tive bidding requirements of law-. 

Military record correction. (See Military 
Personnel, record correction, appropria- 
tion availability) 

Public lands—title clearance by condemna- 
tion—use of funds appropriated for forest 
management to pay deposit to court 
incident to condemnation proceedings 
which is instituted to obtain clear title 
to land but which will result in ob- 
taining new title is in effect deposit 
for purchase of land which under 
41 U.S.C. 14 requires specific au- 
thorizing legislation and, therefore, 
appropriation for forest management 
may not be used for payment of 
deposit into court in connection with 
condemnation proceedings.............. 

Recreation facilities—equipment for em- 
ployees. (See Welfare and Recreation 
Facilities, civilian personnel, authority) 

Federal aid to States. (See, States, Federal 
aid, grants, etc.) 
Fiscal year 
Availability beyond 
Contracts—amendments— in view of fact 
that states receiving Federal con- 
tributions for construction of sewage 
treatment works under sec. 6 of Fed- 
eral Water Pollution Control Act, 33 
U.S.C. 466e, do not have any legal 
right to compel execution of amend- 
ment to obtain increase in amount 
of grant, an essential element—ante- 
cedent lawful right—for application 
of doctrine of “relation back” under 
which appropriation initially obligated 
for contract must be charged with all 
necessary costs of contract is missing 


827 


Page 











828 


APPROPRIATIONS—Continued 
F'seal year—Continued 
Availability beyond— Continued 

and the long established appropriation 
rule is not for application, therefore, a 
succeeding year’s appropriation avail- 
able for sewage treatment projects 
may be charged for grant increase 
effected by amendment to original 






Lump-sum_ leave payments. (See 
Leaves of Absence, lump-sum pay- 
ments, holidays, fiscal year effect). 

Justice Department—litigation expenses— 
Justice v. Judiciary appropriations—cost for 
travel of plaintiff's attorney and attorney’s 
fee in connection with taking of deposition 
by Govt. in suit brought against Govt. by 
serviceman who is not able to afford ex- 
pense are regarded as costs incurred by 
Govt. in preparing its defense rather than 
as attorney’s expenses and fees chargeable 
to judiciary appropriations; therefore, 
such costs are chargeable to appropriations 
of Dept. of Justice for legal activities_..... 

Limitations—procurement in economic dis- 
tress, ete., areas—where bidding on non- 
set-aside portion of military procurement 
for qualified product resulted in only one 
smal] business concern on qualified prod- 
ucts list submitting bid which was not 
within 120% of low bid submitted by 
concern in substantial labor surplus area, 
use of surplus labor area set aside does not 
contravene restriction in sec. 523, Dept. 
of Defense Appropriation Act, 1961, 74 
Stat. 353, which precludes use of appropri- 
ated funds for contracts awarded on basis 
of labor surplus area situation at price in 
excess of lowest obtainable on unrestricted 
ee 

Liquiditation of Government agencies— 
obligations incurred and unpaid—em- 
ployee whose projected leave period, as 
result of separation in June from temporary 
agency in liquidation, will include two 
holidays falling in new fiscal year, one of 
which occurs after termination date of 
agency, has right on date of separation to 
lump-sum payment, which is payable 
from appropriations available for salaries 
on date of separation, and to regular com- 
pensation for holidays occurring within 
projected leave period, and such right is 
not affected by administrative delay or 
liquidating procedures resulting from ex- 
piration of agency’s appropriations or 


Permanent indefinite for judgments—court 
coste—where court costs assessed against 
U.8. in tax lien enforcement actions de- 
cided adversely to Govt. by State and 
Federal courts that are without authority 
to allow such costs under 28 U.8.0. 2412(a), 
in absence of express statutory authority 
making Govt. liable for costs, have become 

part of judgments and judgments are 
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final, U.8. is required to pay judgments, 
including costs, and permanent appropria- 
tion for payment of judgments established 
under 31 U.S.C. 724a is available for pay- 
ment, upon settlements issued by GAO, 
provided that in connection with State 
court judgment certification as required 
by 28 U.8.C. 2414 is furnished by Attorney 


ARMY DEPARTMENT 


Engineers—rivers and harbors projects— 
local expenditure requirement—although 
requirement in flood control project that 
highways and road bridges incident to 
project be financed without cost to Federal 
Govt. would preclude use of Federal-aid 
highway funds for construction of bridge 
on substantially completed interstate 
highway in flood contro] area, any change 
in highway to accommodate flood control 
project when highway construction is 
nearly completed, or after its completion, 
could not be regarded as for highway 
Purposes, and, therefore, Federal-aid 
highway funds may not be used for con- 
struction of bridge. 


ATOMIC ENERGY COMMISSION 


Employees 
Night differential 


Guard and courier service 
Security guards of the Atomic Energy 
Commission who are assigned tem- 
porarily to regularly scheduled tours 
of duty other than their own, which 
require performance of work on 
night shifts, are entitled under sub- 
sections (c) and (d) of section 25.232 
of the Federal Pay Regulations to 
night differential for the night hours 
involved even though the work con- 
stitutes overtime for the substituting 
employees and the work does not 


Security guards of the Atomic Energy 
Commission who, in addition to 
eight hours of duty are required to 
spend 15-minute intervals in check- 
ing in or out and going to and from 
security posts during the period from 
6:00 p.m. to 6:00 a.m., which inter- 
vals are administratively considered 
a regular part of the daily tour and 
as compensable time for overtime 
compensation purposes, are entitled 
to night differential under section 
301 of the Federal Employees Pay 
Act of 1945, as amended, for all time 
served between 6:00 p.m. and 6:00 


Security couriers of the Atomic Energy 
Commission who are assigned to 
security shipment duties which 
necessitate night work that recurs 

regularly during a shipment, al 
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Night differential—Continued 
Guard and courier service—Continued 
though not according to a fixed 
hours-of-work pattern, may have 
the time worked considered as a part 
of the regularly scheduled tours of 
duty and be paid night differential 
under section 301 of the Federal Em- 
ployees Pay Act of 1945, as amended, 
for any time worked between 6:00 
p.m. and 6:00 a.m. in either the basic 
workweek hours or in the overtime 


Contractor under cost-type contracts. (See 
Contracts, cost-type, litigation expenses, 
attorneys’ fees, patent infringement 
suits) 

Depositions by Government—order by 
U.8. Dist. Court requiring Govt. to pay 
travel expenses and fee of plaintiff’s 
attorney in connection with taking of 
depositions by Govt. incident to civil 
suit brought against U.S. by serviceman 
who is not able to afford expense, al- 
though he did not bring suit as indigent 
plaintiff (forma pauperis), is under rule 
30(b) of Federal Rules of Civil Proce- 
dure, 28 U.S.C. App. Rule 30(b) (Civil 
Proc.), within discretion of Court to 
require party at whose instance deposi- 
tion is taken to pay reasonable expenses, 
including attorney’s fees, and U.S, as 
party moving to take deposition is 
subject to Court's discretion; therefore, 
payment of travel expenses and fee of 
plaintiff’s attorney is approved 


AWARDS 


Finders of Government property 

Authority—other than authority contained 
in 14 U.S.C, 643 for payment of rewards 
by Coast Guard for information which 
leads to recovery of missing Coast 
Guard property, there is no general 
authority under which Coast Guard 
may make reasonable payments for 
voluntary and unsolicited services in- 
cident to return of, or furnishing of in- 
formation leading to recovery of, missing 
Coast Guard property 

Knowledge of reward offer as condition to 
entitlement—in view of definitions of 
term “‘reward,” which clearly contem- 
plate that before award may be paid 
there first must be offer to pay, and of 
language in 14 U.S.C. 643 providing that 
“The Coast Guard may offer and pay 
rewards * * *” for information leading 
to recovery of lost Coast Guard property, 
which requires offer by Coast Guard as 
condition precedent to payment of re- 
ward, Coast Guard may not pay reward 


to recovery of, missing property when 
reward offer has not been published__.. 

Nature of right, in general—right to pay- 
ment of reward by Coast Guard for in- 
formation leading to recovery of missing 
Coast Guard property pursuant to 14 
U.S.C, 643, which authorizes payment of 
rewards after publication of reward offer, 
is contractual right dependent upon 
offer and upon knowledge of offer by 
person at time information is furnished; 
therefore, individual who has no know}- 
edge of Coast Guard reward offer at time 
of furnishing information leading to 
recovery of property is not entitled to 
payment of reward 


Research, etc., grants and retired pay— 


National Institute of Health. (See Com- 
pensation, double, military retired pay 
and grants) 


BIDDERS 
Identity—signature ambiguity—low bid 


which is submitted in name of individual 
who is one of principals in corporation from 
which bid was solicited but who signs as 
co-owner of corporation under his name 
only must be regarded as bid from cor- 
poration as named in bid; however, if 
there is no corporation in individual 
bidder’s name, award to any other entity 
would not be proper. 


Qualifications 


As bid evaluation factor 


A provision in construction invitation 
which limits amount of subcontracting 
and requires bidder to furnish with bid 
information as to work to be performed 
by his own organization is designed to 
preclude award to other than bona fide 
construction contractors whose chief 
purpose in bidding is for “bid shop- 
ping” and, therefore, such information 
furnishing requirement is regarded as 
having been designed to assist procure- 
ment agency in determination of 
bidder’s responsibility rather than in 
determination of responsiveness of bid. 

Requirement that bidders for military 
construction project furnish with their 
bids information on amount of work 
to be performed with their own organ- 
izations otherwise their bids will be 
considered nonresponsive is require- 
ment for purpose of determining 
responsibility of bidders rather than 
responsiveness of their bids so that par. 
2-301(a), Armed Services Procurement 
Reg., requiring rejection of bids where 
information which bidders have not 
furnished is to be used to determine 
responsiveness of bid is not for applica- 
tion; therefore, failure of two low 
bidders to submit performance of work 





830 
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Qualifications—Continued 





As bid evaluation factor—Continued 
information with their bids does not 
require rejection and permission to 
furnish information after bid opening 
Cin citcicncicinsdncsiccn 

Experience 

Mandatory or permissive—under invita- 
tion reserving to Govt. the right, after 
opening, to require bidders to show 
experience in manufacturing certain 
specific commercial items designated 
as comparable to equipment desired, 
bidder who has not manufactured 
particular commercial equipment 
listed as comparable, but who has 
manufactured similar equipment of 
higher quality and greater complexity, 
is not precluded by permissive rather 
than mandatory experience require- 
ment from showing experience with 
other comparable items, and his bid 
should not be considered nonrespon- 
sive as not meeting experience require- 
oo  —=Eee eee 

Restrictive—under invitation for highly 
technical equipment which limited 
award to bidders who submitted 
evidence of experience in such work by 


bidder or his subcontractors, rejection 


of low bid because subcontractor 
lacked required experience in manu- 
facture of particular equipment will 
not be questioned, the propriety of 
limiting use of subcontractors to those 


having qualifications including ex- 


perience, etc., of a necessary order 
having been recognized............... 
Manufacturer or dealer—time of deter- 
mination—when availability of facilities 
of established manufacturer to low 
bidder was not known by contracting 
officers at time low bid was rejected after 


preaward survey disclosed that bidder 


was newly established concern without 
facilities to qualify as manufacturer 
under invitation incorporating by refer- 
ence provisions of Walsh-Healey Public 
Contracts Act, 41 U.S.C. 35, subsequent 
consideration of availability of such 
facilities for purposes of ascertaining low 
bidder’s qualifications as regular manu- 
facturer would not be proper, and re- 
sultant contract to lowest qualified and 
responsive bidder will not be disturbed. 
Time for determination—low bidder who 
did not qualify as responsible bidder at 
time award was made on advertised 
non-set-aside portion of military pro- 
curement, or at time negotiations on 
labor surplus area set-aside portion were 
begun, but who was issued Certificate 
of Competency by Small Business 
Admin. prior to award of set-aside 
should have his responsibility deter- 
mined at time of award of set-aside; 
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Qualifications— Continued 


therefore, on basis of certification he is 
responsible bidder and negotiations for 
set-aside should be conducted with him. 


Right to award—partial set-asides—respon- 


siveness to advertised portion—require- 
ments in invitation for non-set-aside 
portion of procurement, which specify that 
only those bidders who submit responsive 
bids for non-set-aside portion will be con- 
sidered for award for set-aside portion, 
must be followed in determination of 
eligibility of bidders for award of set-aside 
portion, even though set-aside portion is 
negotiated procurement not subject to 


strict rules governing procurement by 
formal advertising; therefore, labor surplus 
area bidder who failed to acknowledge 
material amendment thereby making his 
bid nonresponsive to advertised non-set- 
aside portion may not be regarded as 


eligible bidder for consideration of set-aside 
portion of procurement................... 


Right to hearing—rejection of bid, which was 


not unresponsive on its face, on assumption 
that engine offered by low bidder would 
not meet requirements in specifications, 
which assumption was based on conflicting 
information received by contracting officer 
at his request from manufacturer without 
complete knowledge as to reason for re- 
quest and without bidder being afforded 
opportunity to be heard before rejection, 
is not proper. 


BIDS 


192} Bonds. (See Bonds, bid) 


591 


Brand name or equal. 


(See Contracts, 
specifications, restrictive, particular make) 


Buy American Act 


Commercial treaty effect—advice from 
Dept. of State that application of Buy 


American Act, 41 U.S.C, 10a-d, and 


E.0. No. 10582 in evaluation of bids 
for items to be manufactured by Italian 
affiliate of American company does not 
constitute violation of Treaty of Friend- 
ship, Commerce and Navigation con- 
cluded between U.S. and Italy in 1948, 
in view of fact that commercial treaties, 
such as this, are specifically drafted with 
Buy American Act in mind and are 
designed to exempt cases of Govt. pro- 
curement from general treaty require- 
ments, does not present any basis for 
8 different conclusion................... 


Criteria other than price—in rejection of 
bid of foreign company such factors 
as adverse affect on international trade, 
weakening of an allied nation and dis- 
couragement of foreign competition are 
Political or economic factors which may 
not be considered except as they are 
embodied in specific statutes; also, 
whether particular purchase is incon- 


Page 
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BIDS—Continued 


procuring agency makes a determina- 
tion to use formula prescribed in 
sec. 2(c)(1) of E.O. which requires 
6% differential to be computed on 
delivered, duty-paid price, rather 
than alternative formula in sec. 
2(c)(2) which requires 10% differential 


Invitation which does not require bidders 
to specify quantity, type or condition 
of special tooling to be used by bidder 
to supplement Govt-owned tooling 
available at no cost and to become 
property of Govt. does not permit 
bidders to compete on common basis 


Page | BIDS—Continued Page 
Buy American Act—Continued Buy American Act—Continued 
sistent with public interest and should Price differential—Continued 
be exempt from limitation in Buy to be computed on bid price, exclusive 
American Act, 41 U.S.C. 10a, et seq., of duty and costs after arrival of 
is for determination by head of depart- WORN OE Uh ccnniensinsinienintontionn 70 
ment or agency concerned and failure to A low bidder who qualifies as labor 
exercise that vested authority is not surplus concern and who offers Ameri- 
subject to review by Comp. Gen...... 70 can-made product at price differential 
which exceeds by more than 14% the 
Foreign product determination 
sine in evaluation of bids. under price of bidder offering foreign product 
Buy American Act, 41 U.S.C. 1 has submitted unreasonable bid under 
‘i .8.C. 10a-d, 
and implementing E.0. No. 10582, See Act, 41 U.5.0. a-d, 
honest differences of opinion may which does not prohibit, without any 
exist with respect to treatment to be CRGEER, CEN 6s Relige 
accorded various items in computing ey a, Sey ee eee 
cis tate oh tatiah tamniaenin % that restrictions against purchase of 
) 
total cost of eels seder who foreign products do not apply where 
’ 
alleges that low bidder misrepresented ee ee is unreason- 
proportion of materials te he supplied able; therefore, low domestic bidder 
from foreign sources but substantiates is not entitled to award____-_--__-__. 339 
allegation with figures which upon Regulation propriety—although Buy 
correction confirm contracting officer’s American Act, 41 U.S.C. 10a-d, is silent 
finding that cost of foreign components as to basis for determining whether or 
does not exceed 50% of bid price has not an article is manufactured “‘substan- 
not established that low bid does not tially all” within U.S., its legislative 
qualify as domestic bid and fact that history indicates that Congress intended 
same components were furnished from act to speak in general terms leaving to 
foreign sources under prior contracts administrative discretion actual estab- 
with same bidder is not determinative lishment of preference to be given Ameri- 
can materials; therefore, foreign product 
of components to be so procured under ’ , 
present contract 339 definition in sec, 2(a) of E.0, No, 10582 
To t that bidders claiming pret- as any item in which cost of foreign 
chen 26. Geatesiie, ceeeiaiden components constitutes 50% or more of 
establish that cost of foreign products pe all products in item is not in 
in bid is less than cost of domestic bres — aor contrary to require 
roducts and to prevent any change in ment of act that article be manufactured 
P “substantially all” in U.S......-...--.- 339 
claimed percentage after bid opening, 
Competitive system 
procuring agency should require Gaunall 
bidders to submit with bids, subject aa 7 “0 
to verification by agency before award An “or equal” provision in invitation 
statement listing any foreign nate. issued incident to advertised military 
products or components entering ‘ate Procurement which did not contain 
supplies to be furnished and percent- sufficient information for bidders who 
had not previously been awarded 
- = . o — a. contracts for items to ascertain mate- 
aan ee me yo pw eo rial characteristics of model serves no 
disclosed in bid should be precluded aon cana = sppeers to have 
through penalty of price reductions, eee ra beeen a a yet 
liquidated damages or other damages. 380 ment while disregarding its spirit..__ 76 
Price differential Although bids which have been prepared 
In evaluation of bids subject to foreign in good faith should not be disregarded 
product differential of Buy American after opening except for most cogent 
Act, 41 U.S.C. 10a-d, and E.0. No. reasons, good faith of bidders who 
10582, consideration of import duty prepared bids which have been opened 
which bidder would be required to before determination was made that 
pay to U.S. upon entry into U.S. of invitation was ambiguous, misleading 
components manufactured in foreign and prejudicial cannot render defective 
country is not required when head of VGN FONE a Guiotkentasderusneces 76 
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BIDS—Continued Page | BIDS—Continued Page 
Compet tive system—Continued Discarding all bids—Continued 
Generally—Continued Readvertisement justification 


and, therefore, is deficient invitation 
under which no valid award can be 


Small business concerns—an award 
under total small business set-aside 
procurement to low large business 
bidder who, after certification that 
he was small business concern, took 
action after opening of bids for sole 
purpose of meeting small business 
size criteria thereby qualifying for 
consideration, is award to bidder who 
was given second chance and undue 
advantage over other bidders, and is 
award which is not only destructive 
of competitive bidding process but is 
in circumvention of small business 
program and, therefore, contract 
should be canceled. -................. 

Delivery provisions 

Dual delivery schedules—dual delivery 
schedule in invitation which provides 
longer delivery time for bidders required 
to furnish preproduction, tested, samples 
and shorter delivery period for prior 
producers enables Govt. by giving 
longer delivery period to new producers 
and by evaluating two types of bids on 
basis of price alone, opportunity to 
develop new sources of supply which is 
recognized as material factor in Govt. 
procurement; therefore, dual delivery 
schedule is not contrary to principles 
of competitive bidding to make award 
under invitation illegal and contract 
which was canceled when second low 
bidder, prior producer, who had advan- 
tage protested, after bid opening that 
dual delivery provision was illegal, 
should be reinstated.................... 

Evaluation. (See Bids, evaluation, de- 
livery provisions) 

Discarding all bids 

Administrative determination—withdrawal 
of set-aside portion of military pro- 
curement after award of non-set-aside 
portion was made and issuance of new 
invitation with 50% labor surplus set- 
aside to incorporate additional quantity 
requirement as well as quantity in with- 
drawn set-aside invitation is matter for 
administrative determination provided 
that such action is determined to be in 
best interest of Govt.................... 

Invitation defectea—although bids which 
have been prepared in good faith should 
not be disregarded after opening except 
for the most cogent reasons, good faith 
of bidders who prepared bids which have 
been opened before determination was 
made that invitation was ambiguous, 
misleading and prejudicial cannot render 
defective invitation valid_.............. 


788 


An invitation with single brand name 
or equal clause which resulted in 
restricting competition for more or 
less standard item previously procured 
under invitation listing brand name 
of another manufacturer should be 
canceled and procurement readver- 
tised with less restrictive purchase 
description and without reference to 
product of one particular manufac- 
turer; however, if urgent needs of 
agency preclude development of 
proper specifications in time to permit 
formal advertising, consideration may 
be given to negotiating procurement for 
such material as is currently needed - 

Where military procurement invitation 
for item manufactured to specifications 
included predetermined ‘patent in- 
demnity clause prescribed in par. 
9-103.1 of Armed Services Procurement 
Reg. for supplies without regard to 
whether they are normally sold or 
offered for sale to public rather than 
not predetermined patent indemnity 
clause in par. 9-103.2 of Armed Services 
Procurement Reg. which limits in- 
demnification for infringement to 
supplies or components sold commer- 
cially, but use of erroneous clause did 
not result in restricting competition, 
or in unreasonable prices, or in preju- 
dice to any of bidders, cancellation 
of invitation and readvertisement after 
bids have been opened would not be 

Invitation which does not require bid- 
ders to specify items of Govt-owned 
tooling to be used so that transporta- 
tion expense to be borne by Govt. 
cannot be ascertained for purposes of 
determining which bid is lowest is 
deficient invitation, and to permit 
bidders to supply information on 
Govt-owned tooling would in effect 
give bidders another chance at bidding 
which would be prejudicial to com- 
petitive bidding system; therefore, 
all bids should be rejected and under 
readvertisement invitation should 
state factors upon which evaluation 
and award will be made___........... 

Invitation for construction of certain 
basic items and optional items which 
provided for determination of lowest 
responsive bid for base bid without 
consideration of optional work that 
was needed and that would be in- 
cluded in award to extent that appro- 
priations were available at that time 
is invitation that is not only legally 
defective because of Govt.’s intent to 
make award on more than base bid 


348 


536 
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Readvertisement justification— Continued 
but, also, because excepting optional 
items from bid evaluation would be 
contrary to principle of full and free 
competition for such items; therefore, 
administrative determination to reject 
all bids and to correct deficient in- 
vitation was proper. 

Award of construction contract, after 
Davis-Bacon Act wage deternrination 
in advertised specifications has become 
obsolete, to low bidder at either his 
bid price or at price to be negotiated 
on basis of changed wage determina- 
tion would not be selection of low 
bidder on basis of bids on specifica- 
tions actually to be used in work and 
on same terms offered to all bidders, 
and, even though difference in price 
which would be effected by change in 
wage rates might not change relative 
standing of low bidder, such award 
would violate rules of competitive 
bidding; therefore, all bids should be 
rejected and procurement readver- 


Aggregate v. separable items, prices, etc.— 
single v. multiple awards—under invita- 
tion for several items, which provides 
that awards will be based on lowest bid 
by item, that qualified bids are per- 


missible, and that bids may be eval- 
uated on basis of advantage or disad- 
vantage to Govt. in making multiple 
awards, separate awards for each item 
are not required, multiple award evalua- 
tion provision having effect of reserving 
to Govt. right not to make multiple 
awards when that basis would be more 
costly; therefore, when only one con- 
tract is to be awarded, bidder who 
offered lowest total aggregate bid on all or 
none basis, even though price of particu- 
lar item may be higher than some other 
bidder’s price for that item, is entitled 


Invitation which permitted bidders to 
offer alternate delivery period to one 
specified, but did not indicate evalua- 
tion factor that would be applied be- 
tween bids offering delivery within 
prescribed period and those offering 
later delivery, not only does not per- 
mit bidders to compete on definite and 
equal basis but has effect of permitting 
contracting officer to determine basis 
for evaluation after bids are opened; 
therefore, to extent that such ambigu- 
ous delivery provision in invitation 
may be authorized under procurement 
regulations, regulations should be 


Delivery provisions— Continued 
When procurement agency requires 
delivery within prescribed time, in- 
vitation should provide that only in 
event that no acceptable bid is re- 
ceived, which meets delivery require- 
ment, will consideration be given to 
bids offering later delivery, but when 
earlier delivery is merely desired, 
rather than required, and bids offering 
later delivery within maximum period 
are to be considered-on equal basis, 
bidders should be so advised in in- 


Alternate schedules—under invitation 
which requests bidders to submit 
alternate delivery schedule only to 
extent that they are “unable to make 
delivery as specified,’ low bidder who 
submits bid with alternate accelerated 
delivery schedule on 75% of items but 
does not indicate any delivery schedule 
for balance of items has submitted bid 
which may be considered as proposal to 
deliver the 75% quantity as indicated 
and balance no later than time speci- 
fied for delivery in invitation; there- 
fore, delivery schedule being respon- 
sive to terms of invitation, bid should 
be considered for award 

Time limitation—in negotiated military 
procurement in which price and de- 
livery were of equal importance and 
all bidders were clearly informed dur- 
ing negotiations of required date for 
completion of deliveries, offeror who 
conditioned his alternate proposal on 
delivery beyond maximum time of- 
fered to all others had his proposal 
properly rejected 

Foreign product differential. (See Bids, 
Buy American Act, price differential) 
Government equipment—invitation which 

does not require bidders to specify items 
of Govt-owned tooling to be used so 
that transportation expense to be borne 
by Govt. cannot be ascertained for pur- 
poses of determining which bid is lowest 
is deficient invitation, and to permit 
bidders to supply information on Govt- 
owned tooling would in effect give bid- 
ders another chance at bidding which 
would be prejudicial to competitive 
bidding system; therefore, all bids should 
be rejected and under readvertisement 
invitation should state factors upon 
which evaluation and award will be 


Import duty tax—application under Buy 
American Act. (See Bids, Buy Ameri- 
can Act, import duty tax evaluation) 

On basis other than in invitation—although 
invitation for non-set-aside portion of 
military procurement required bidders 
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Evaluation—Continued 
to stipulate place of manufacture where 
work is to be performed, under definition 
of labor surplus area concern in par. 
1-801.1, Armed Services Procurement 
Reg., that information alone will not 
necessarily resolve question of whether 
more than 50% of total costs of manu- 
facture and production will be incurred 
in area where bidder’s plant is located 
within meaning of definition, which 
recognizes that costs alone may qualify 
or disqualify concern as surplus labor 
area concern, and, therefore, award for 
set-aside portion negotiated on basis of 
informetion supplied after opening as to 
amount of subcontracting to be done 
by low bidder in persistent labor surplus 
area will not be questioned__........... 
Cptions 
Additional amounts—appropriation avail- 
ability extent—invitation for construc- 
tion of certain basic items and optional 
items which provided for determina- 
tion of lowest responsive bid for base 
bid without consideration of optional 
work that was needed and that would 
be included in award to extent that 
appropriations were available at that 
time is invitation that is not only 
legally defective because of Govt.’s 
intent to make award on more than 
base bid but, also, because excepting 
optional items from bid evaluation 
would be contrary to principle of full 
and free competition for such items; 
therefore, administrative determina- 
tion to reject all bids and to correct 
deficient invitation was proper..-... 


Additional quantities 
Under invitation which requested 
bids on estimated quantity of 30 
units but which provided that Govt. 
would not be obligated to purchase 
more than 10 units, evaluation of 
bids on basis of lowest price offered 
on 10 units, the quantity which 
procuring activity elected to pur- 
chase is in conformity with option 
provisions in par. 1-1504(b), Armed 
Services Procurement Reg.; there- 
fore, award to bidder who was low on 
10 units but high on 30 units in pref- 
erence to another bidder who was 
high on 10 units but low on 30 units 
was valid, it being improper 
to accept high bid upon basis that 
it will become low bid upon occur- 
rence of contingency that might or 
i Rvntacicncnsttnnaceins 


To permit bidder who quoted firm 
price on five units and lower price 
on units in excess of five up to maxi- 
mum of 30 units in response to invi- 
tation that requested bids on maxi- 
mum estimated quantity of 30 units 
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Additional quantities—Continued 
but obligated Govt. to purchase 
only 10 units to clarify his bid after 
bid opening to show that lower price 
was intended to apply on all units 
when more than five units were 
procured and thus become low 
bidder on quantity of 10 units which 
the procuring activity elected to pur- 
chase would be tantamount to giving 
bidder second chance to bid after 
bids are opened and therefore im- 


Limitations—invitation which pro- 
vides for award of contract for mini- 
mum quantities with option 
reserved in Govt. for one year after 
award to increase quantities by 300 
percent not only results in increased 
costs to Govt. if bidders have had 
to base prices on possible increases 
in production costs or, conversely, 
is unfair to bidders who based their 
prices on possibility of Govt.’s 
exercise of its option, but, more 
significant, such option provision 
does not give Govt. any assurance 
that prices obtained by competitive 
advertisement will remain lowest 
obtainable after a year; therefore, in 
future procurements both quantities 
covered by option and time within 
which option may be exercised 
should be limited_.................. 

Tax inclusion or exclusion 
In response to invitation requiring 
contract price to include all applicable 

Federal, state and local taxes and 

making no provision for evaluation 

of tax excluded bids, a bidder, who 
submits bid on tax-excluded basis 
without specifically identifying classes 
and amounts of taxes excluded has not 
submitted responsive bid which can 
be evaluated on equal basis with other 
bids computed to include taxes, even 
though difference between low bid 
price and next highest bid price would 
be more than sufficient to cover any 
tax excluded from low bid price... --. 
In evaluation of bid including amount 
representing Illinois Retailers’ Occu- 
pation Tax, which tax has been sub- 
ject of several court decisions concern- 
ing its constitutionality and latest 
decision by Supreme .Court of U.S. 
in remanding case to lower court 
leaves constitutionality of tax unre- 
solved, procurement agency should 
assume that tax is valid; therefore, if 
interests of Govt. do not warrant 
further delay in making award, bid 
should be evaluated on basis of in- 
clusion of amount representing tax 
and award made to otherwise ac- 
ceptable low bidder................... 


Page 
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Mishandling determination—under invi- 
tation specifying place for submission of 
bids and permitting consideration of 
late bid modifications that are mis- 
handled by Govt. installation after 
receipt of bid, letter sent to military 
installation responsible for accounta- 
bility of Govt-owned equipment leased 
to contractors, 2 days after submission 
of bid to related military agency at 
another loeation advising that for use 
of special Govt-owned tooling bidder 
was offering rental in amount which 
would make bid submitted at other 
location low bid, may not be regarded 
as being constructively received by 
procuring activity nor as late bid modi- 
fication mishandled by procuring 
activity; therefore, bidder’s letter not 
having been received at procuring 
agency prior to opening may not be 
considered as part of bid for evaluation 


Premature opening 
Bidder who, two minutes before time 
scheduled for bid opening had his low 
bid for combination of construction 
projects rejected as late by contracting 
officer who, because his watch was 
four minutes fast, had begun to read 
first bid—subsequently determined 
to be fourth low bid on only one proj- 
ect—may not be regarded as having 
unfair advantage over other bidders by 
reason of reading of bids and such bid, 
accepted by contracting officer 30 
minutes after bid opening, should 
not be precluded from consideration 
under invitation instruction, which 
provided that no bids would be con- 
sidered if received after reading of 


To reject low bid which was not accepted 
until 30 minutes after opening but 
which is shown to be same one bid 
opening officer had rejected as late 
two minutes before scheduled time for 
bid opening because he had prema- 
turely commenced reading of bids 
would not be fair or equitable to bidder 
who was placed in position of having 
submitted late bid by actions of Govt., 
and in absence of any evidence show- 
ing advantage over other bidders or 
imprudence in pricing low bid should 
be considered as validly tendered 
prior to bid opening. ................. 

Rejection notice—although failure of con- 
tracting officer to give bidder prompt 
notification of its intention to disregard 
his late mailed bid as required under 
par. 2-303.6, Armed Services Procure- 
ment Reg., in order to give bidder op- 
portunity to present evidence of time of 
actual mailing was improper, considera- 
tion of bid which was returned unopened 
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to bidder 8 days after award to lowest 
timely bidder and which has been out of 
control of Govt. for more than 2 months 
is questionable, and cancellation of con- 
tract 2 months after award would delay 
delivery of urgently needed articles; 
therefore, steps to avoid similar situa- 
tions in future should be taken......... 


Telegraphic modifications—evidence which 
indicates that late telegram increasing 
bid price due to error in bid estimate was 
delayed by telegraph company due to 
abnormal handling at place where 
message was filed and at transmission 
point substantiates administrative de- 
termination that telegram was timely 
filed made pursuant to provision in 
invitation permitting consideration of 
late telegraphic modifications where 
late receipt is due solely to delay by 
telegraph company-..................... 


Mistakes 


Correction 
Alternate bid comparison—under invi- 
tation for construction of facility which 
requires bidders to submit two sep- 
arate bids (alternates) for substantially 
same work under each bid but does not 
give bidders any choice as to which 
alternate might be accepted, a bidder 
who alleges that he erred in not show- 
ing same price for same work in one of 
his bids may have both bids examined 
for purpose of establishing mistake in 
one of them; therefore, since bid docu- 
ments themselves show that error was 
made and that intended price for item 
was same as that quoted in alternate 
schedule, bid may be corrected and 
considered for award.................. 
Evidence of error 

Correction of low bid on non-set-aside 
portion of military procurement 
based upon administrative deter- 
mination that evidence submitted 
by bidder, after request for confir- 
mation, together with comments of 
Govt. engineer on mistake, clearly 
established both arithmetical mis- 
take in unit price and amount of 
intended bid was proper exercise of 
administrative authority under par. 
2-406.3(e)(3), Armed Services Pro- 
curement Reg., the weight to be 
given evidence in support of alleged 
mistake being a question of fact for 
consideration by evaluator of 


A bidder who, in substantiating allega- 
tion of error in his bid price, submits 
evidence showing that substantial 
revisions of portions of original com- 
putations will be required to arrive 
at bid price which he had no inten- 
tion of quoting at time of submission 


165 


469 


160 
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will be based on lowest bid by item, that 
qualified bids are permissible, and that bics 
may be evaluated on basis of advantage or 
disadvantage to Govt. in making multiple 
awards, separate awards for each item are 
not required, multiple award evaluation 


Evaluation—aggregate v. separable items. 
prices, etc, Under invitation which re- 
served to Govt. right to make award on 
any and all items, acceptance of bids on 
on item to item basis would not be 





BIDS— Continued Page | BIDS—Continued Page 
Mistakes—Continued provision having effect of reserving to 
Correetion— Continued Govt, right not to make multiple awards 
Evidence of error—Continued when that basis would be more costly; 
has not submitted evidence estab- therefore, when only one contract is to be 
lishing actual intent to bid amount awarded, bidder who offered lowest total 
other than as set out in bid to come aggregate bid on all or none basis, even 
within exception permitting correc- though price of particular item may be 
tion of bids; however, in view of higher than some other bidder’s price for 
difference between bid price, next that item, is entitled to award_........... 455 
low bid, and Govt. estimate, evi- Patents, etc., item—indemnification clause 
dence does establish error requiring propriety—where military procurement 
bid to be disregarded. .............. 289 invitation for item manufactured to spec- 
Low bid displacement—an error made by ifications included predetermined patent 
telegraph company in failing to trans- indemnity clause prescribed in par. 
mit to contracting agency correct 9-103.1 of Armed Services Procurement 
amount of bid reduction offer which Reg. for supplies without regard to wheth- 
would have made offer or low bidder er they are normally sold or offered for 
is an error made by independent agent sale to public rather than not predeter- 
over which bidder does not have any mined patent indemnity clause in par. 
supervisory contro] so that in such 9-103.2 of Armed Services Procurement 
cases where evidence conclusively Reg. which limits indemnification for 
establishes correct modification and infringement to supplies or components 
that message was timely made, the sold commercially, but use of erroneous 
rule against correction of errors when clause did not result in restricting competi- 
result ig displacement of another tion, or in unreasonable prices, or in prej- 
bidder is not for application and, there- udice to any of bidders, cancellation of 
fore, correction of bid is permitted ..... 165 invitation and readvertisement after bids 
Prejudicial to other bidders—where cor- have been opened would not be warranted. 536 
rection of low bid on basis of evidence Peddling—subcontracts. (See Contracts, 
clearly establishing existence of ob- subcontracts, bid shopping) 
vious mistake and bidder’s intended Preparation—good faith of bidder—although 
prices results in bid becoming second bids which have been prepared in good 
low bid but the then low bid is re- faith should not be disregarded after open- 
jected as nonresponsive, such correc- ing except for the most cogent reasons, good 
tiem does not prejadics tights of eny faith of bidders who prepared bids which 
other responsive bidders and award have been opened before determination 
_ On basis of corrected bid is proper... 192 was made that invitation was ambiguous, 
Modification—receipt by related agency— misleading and prejudicial cannot render 
under invitation specifying place for sub- defective invitation valid................. 76 
mission of bids and permitting considera- 
tion of late bid modifications that are Public opening—premature—effect on sub- 
mishandled by Govt. installation after sequent bide. (See Bids, late, premature 
receipt of bid, letter sent to military in- opening) 
stallation responsible for accountability of Qualified 
Govt-owned equipment leased to contrac- All or none—combination of procure- 
tors, 2 days after submission of bid to mente—“all or none” restriction in bid 
related military agency at another loca- for non-set-aside portion of procurement 
tion advising that for use of special Govt- which referred to both non-sct-aside 
owned tooling bidder was offering rental procurement and labor surplus und 
in amount which would make bid sub- small business set-aside portion that was 
mitted at other location low bid, may not to be awarded separately, later, under 
be regarded as being constructively re- negotiated procedures, must be con- 
ceived by procuring activity nor as late bid strued in light of context and cireum- 
modification mishandled by procuring stances as combining two procurements 
activity; therefore, bidder’s letter not and against bidder who contends on 
having been received at procuring agency basis of grammarian’s point of view that 
prior to opening may not be considered as all or none restriction was to be applied 
part of bid for evaluation purposes._...... 696 separately and, therefore, such all or 
Multiple—propriety—under invitation for none restriction makes bid nonrespon- 
several items, which provides that awards sive to invitation for non-set-aside 
NIRS, ccnnsndecaihoncetiniitianisie 682 
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BIDS—Continued 
Qualified—Continued 
precluded, the reservation entitling Govt, 
to make award on basis determined to 
be most advantageous, price and other 
factors considered . .............-.-..... 
Negotiated contracts—a reservation in 
proposal submitted incident to nego- 
tiated procurement limiting use of con- 
tractor’s data and drawings by Govt, does 
not make offer qualified bid, or make 
proposal unacceptable in manner in 
which qualification in bid in response to 
advertised competitive procurement 


Acceptance justification 
Failure of low bidder in response to 
construction invitation to quote 
price on one minor item, in relation 
to cost of two major items which 
were separate and unrelated to 
minor item, not only would not 
affect bidder’s obligation to perform 
work on two major items, regardless 
of reason for omission, so that he 
could not be regarded as having 
unfair advantage over other bidders, 
but, in view of fact that low bid was 
substantially lower than other bids 
if price on omitted item had been 
quoted, acceptance would not be 
prejudicial to other bidders; there- 
fore, all bidders being able to com- 
pete on equal basis, award to low 
bidder, who agreed to perform all 
three items of work without addi- 
tional charge may not be legally 


Failure of low bidder to quote price 
on one item in response to invitation, 
which did not contain any explicit 
requirement that failure to quote 
price on all items would disqualify 
bid, would afford no legal basis for 
disqualification on that account 


Under invitation which reserved to 
Govt. right to make award on any 
and all items, acceptance of bids on 
item to item basis would not be pre- 
cluded, the reservation entitling 
Govt. to make award on basis 
determined to be most advantage- 
ous, price and other factors con- 


Offer to furnish at no extra cost 
Bidder who fails to quote price on 
engineering data items and on 
several items of equipment added by 
amendment to invitation which 
specifically required bidders who 
had not furnished data to submit bid 
on original data has submitted bid 
which does not conform to invitation 
and which does not indicate inten- 
tion of bidder, and to permit bidder 
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721 


148 


721 


721 


721 


Omigsion of items—Continued 

Offer to furnish at no extra cost—Con. 
to clarify his intention that items 
were to be furnished without addi- 
tional charge would be prejudical to 
other bidders; therefore, rejection of 
bid as nonresponsive was proper.... 
Failure of low bidder in response to 
construction invitation to quote 
price on one minor item, in relation 
to cost of two major items which 
were separate and unrelated to minor 
item, not only would not affect 
bidder’s obligation to perform work 
on two major items, regardless of 
reason for omission, so that he could 
not be regarded as having unfair 
advantage over other bidders, but, 
in view of fact that low bid was 
substantially lower than other bids 
if price on omitted item had been 
quoted, acceptance would not be 
prejudicial to other bidders; there- 
fore, all bidders being able to com- 
pete on equal basis, award to low 
bidder, who agreed to perform all 
three items of work without addi- 
tional charge may not be legally 


Qualified products. (See Contracts, speci- 
fications, qualified products) 
Specifications. (See Contracts, 

tions) 
Subcontracts—Qualified products—even 
though low bidder on subcontract qualified 
component he offered for installation in 
weapons system under other than Govt. 
prequalifying program, approval of sub- 
contract award by contracting officer, as 
provided by prime contract, would not be 
prejudicial to interest of Govt., prime con- 
tractor having been authorized to solicit 
proposals on components from manufac- 
turers which had not qualified under Govt. 
prequalifying program, subject to condi- 
tion that components must qualify prior 
to installation and also that contracting 
officer would approve subcontract, and 
solicitation for bids by prime contractor 
not being strictly limited to Govt. pre- 
qualified sources, participation of unsuc- 
cessful subcontractor in Govt. prequalifica- 
tion testing program does not give rise 
to claim against Govt. for damages on basis 
of having been misled_................... 
Submission 

Information requirements 
To insure that bidders claiming pre- 
ference as domestic manufacturers 
establish that cost of foreign products 
in bid is less than cost of domestic 
products and to prevent any change in 
claimed percentage after bid opening, 
procuring agency should require bid- 
ders to submit with bids, subject to 
verification by agency before award, 


specifica- 
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BIDS—Continued 
Eubmission—Continued 
Information requirements—Continued 


statement listing any foreign materials, 
products or components entering into 
supplies to be furnished and percent- 
age of cost of all materials represented 
by these foreign items, and use of 
foreign products, other than those 
disclosed in bid should be precluded 
through penalty of price reductions, 
liquidated damages or other damages. 
While cost breakdowns are important in 
determining whether prices quoted 
in negotiated procurement are fair 
and reasonable and should be fur- 
nished when requested by the Govt., 
neither Armed Services Procurement 
Act, 10 U.S.C. 2301, ef seg., nor pro- 
curement regulations makes failure 
to furnish such breakdown fatal to 
contract subsequently awarded; there- 
fore, failure of successful offeror to 
furnish cost breakdown incident to 
negotiated military procurement in 
which contracting officer had know- 
ledge of Federal Supply Schedule 
prices and information from competi- 
tion, which afforded basis for deter- 
mination that price was fair and 
reasonable, does not constitute legal 
basis for cancellation of contract.... 


BONDS 


Bid 


Form variances—bid bond accompanying 
low bid for construction project submit- 
ted on commercial form which differed 
from standard Govt. form in that it did 
not contain any forfeiture provision in 
case bidder failed to give performance 
bond, but which did contain provision 
to indemnify Govt. against bidder’s 
failure to enter into contract in accord- 
ance with its bid, is bid bond which did 
not limit Govt.’s right to indemnifica- 
tion and, therefore, technical deficiency 
in bid bond is not deficiency which 
makes bid bond nonresponsive to invita- 
tion and low bid may be considered for 


Sufficiency 
A bid bond which was stated in correct 


amount when submitted by low bid- 
der prior to amendment to invitation 
increasing quantity of military pro- 
curement but which, even though 
deficient when based on total pro- 
curement, was greater than difference 
between price stated by low bidder 
and price stated by next higher accept- 
able bidder is a deficient bid bond 
within exception in par. 10.102.5 of 
Armed Services Procurement Reg. 
which permits contracting officer to 
waive mandatory bid bond require- 
ments in case deficient bid bond is 
equal to or greater than difference 


Page | BONDS—Continued 
Bid—Continued 
Sufficiency—Continued 
between prices in low and next higher 
acceptable bids; therefore, deficient 
bid bond does not afford basis for objec- 
tion to award to such low bidder..... 
Although bid bond provision requiring 
submission of bid bonds in amount 
equal to 5 percent of bid in invitation 
for furnishing numerous items, plus 
339 item for optional and contingent quan- 
tities to be determinated after award, 
is ambiguous as to whether amount of 
bond should cover optional quantities, 
fact that low bidder, as well as 50 per- 
cent of other bidders, submitted bid 
bond in amount not including optional 
quantities, which was in accord with 
procurement agency’s intent to eval- 
uate bids on basic bid alone, no in- 
justice to competitive position of 
bidders resulted from ambiguity; 
therefore, award to low bidder sub- 
mitting bid bond in amount excluding 
optional quantities was not improper. 
Trusteeship, etc.—incompetent military, 
etc., personnel. (See Insane and Incompe- 
tents, guardians and committees, service- 
man’s pay, allowances, etc., bond require- 
ment) 
351 | BOOKS AND PERIODICALS 
Advance payments. (See Payments, ad- 
vance, subscriptions to newspapers, 
periodicals, etc.) 
BUY AMERICAN ACT 
Bid evaluation. (See Bids, Buy American 
Act) 
CENTRAL INTELLIGENCE 
AGENCY 
Fund expenditures— authority delegated to 
Deputy Director—although duties of 
Deputy Director of Central Intelligence 
Agency are not specifically set forth in 
sec. 102 of National Security Act of 1947, 
as amended, 50 U.8.C. 403(a), it is inherent 
in statutory position of Deputy Director 
that incumbent will assist Director in 
performance of his duties, including those 
585 vested by law in the Director; therefore, 
Director may prescribe certain areas in 
which Deputy Director will take final 
action regarding expenditure of funds, 
including certification of expenditures 
authorized in sec, 8(b) of Central Intelli- 
gence Agency Act of 1949. ................ 
CERTIFICATIONS 
Prohibited activities, etc.—effect—certifica- 
tion by company which is authorized to 
conduct any investigative or detective 
business that it will not engage in such 
activity during term of Govt. contract 
would not remove company from scope 
of detective employment prohibition in 
act of Mar. 3, 1893, 5 U.S.C. 53, effect of 
Such certification being not to limit com- 
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CERTIFICATIONS—Continued 


pany‘s corporate powers but merely to 
give rise to breach of contract if certifica- 
tion were violated and fact that company 
had never previously actually performed 
investigative or detective services is im- 
material, and, therefore, such company 
may not be engaged under contract to 
perform protective services at Federal 


Administrative settlement 

Amounts due separated military person- 
nel—amounts of mustering-out pay 
recouped from members of uniformed 
services who continued to serve under 
without component appointments after 
appointment in regular component, 
which are for repayment under Dowling 
decision, Ct, Cl. No, 174-60, decided 
Feb, 7, 1962, may without submission 
of specific claims be refunded to members 
who are still in uniformed services, but 
no refund should be made to persons 
entitled who are no longer in uniformed 
services until specific claim is received 
SE RE FEI ca ccsddcdoccnccencese 

Claim submission requirement—recogni- 
tion that holding in U.S. v. Simpson, 
10 USCMA 229, 27 CMR 303, concerning 
invalidity of automatic pay grade re- 
duction provisions in par. 126e of Manual 
for Courts-Martial, 1951, establishes 
color of authority necessary to invoke 
de facto rule so that members who were 
not automatically reduced in grade 
incident to their court martial sentences 
may retain pay and allowances of higher 
grade, also permits members who re- 
funded higher grade pay and allowances 
to have such amounts repaid, without 
necessity of filing specific claims, subject 
to time of Sept. 30, 1959, established for 
application of de facto rule in these 


Extent of General Accounting Office 
authority where agency has final juris- 
diction. (See Administrative Deter- 
minations, conclusiveness, extent of 
General Accounting Office authority) 

Propriety—mustering-out pay claims 
under Dowling decision, Ct, Cl. No, 
174-60, decided Feb, 7, 1962, from mem- 
bers of uniformed services who continued 
to serve under without component 
appointments after appointment in 
regular component may be settled 
administratively by service concerned 
if entitlement exists, but doubtful 
claims, or claims which are barred by 
act of Oct. 9, 1940, 31 U.S.C, 7la, should 
be submitted to U.S. General Account- 
ing Office, Claims Division, Washington 
25, D.C., for settlement. ............... 

Requesting claimants to sub mit claims 
Employees of U.S, Study Commission- 

Texas who were not paid regular pay 
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Administrative settlement—Continued 


Requesting claimants to submit claims— 
Continued 
for holidays which occurred within 
projected periods covered by their 
lump-sum annual leave payments 
under act of Dec, 21, 1944, 5 U.S.C, 
6lb, in mistaken belief that leave 
ceiling provisions in act foreclose 
payment for holidays occurring within 
projected leave period may be paid 
administratively for such holidays as 
record shows compensation is due 
upon receipt of request in nature of 
claim from each such employee, but 
claims which are of doubtful propriety 
should be submitted to Claims Divi- 
sion of GAO for settlement. .......... 
Amounts of mustering-out pay recouped 
from members of uniformed services 
who continued to serve under without 
component appointments after ap- 
pointment in regular component, 
which are for repayment under Dowj- 
ing decision, Ct, Cl. No. 174-60, de- 
cided Feb. 7, 1962, may without 
submission of specific claims be re- 
funded to members who are still in 
uniformed services, but no refund 
should be made to persons entitled 
who are not longer in uniformed 
services until specific claim is received 
from such persons.................... 
Mustering-out pay claims from members 
of uniformed services which were 
previously denied but are now for 
payment under Dowling decision, 
Ct. Cl. No, 174-60, decided Feb. 7, 
1962, may be settled administratively 
without further specific claim, except 
that in case of members who are no 
longer in uniformed services, their 
current addresses should be obtained 
before payment fs effected. ........... 


Doubtful 


Accounting officers rule 
Although fraudulent claims statute, 
28 U.S.C. 2514, has no direct applica- 
tion in audit of disbursing officer 
accounts, a disbursing officer who 
suspects fraud in connection with an 
account should regard claim as one of 
doubtful validity and deny payment, 
leaving payee under principles of 
Longwill v. U.S., 17 Ct, Cl. 288, and 
Charles v. U.S., 19 id. 316, to seek 
relief, if any, in Court of Claims. -..... 
Although fraudulent claims statute, 28 
U.S.C. 2514, has no application to paid 
vouchers, its purpose is salutary and 
to fully serve such purpose reclaim for 
any portion or all of amount recouped 
from member of uniformed services be- 
cause of erroneous payment of any item 
on voucher obtained through fraud or 
misrepresentation is to be viewed as 
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CLAIMS—Continued 
Doubtfal—Continued 
Accounting officers rule—Continued 
doubtful claim and payee should be 
left to obtain final resolution in Court 
of Claims even though reclaim does not 
involve any apparent fraud or misrep- 
False. (See Fraud, false claims) 
Reclaim—although fraudulent claims stat- 
ute, 28 U.8.C. 2514, has no application to 
paid vouchers, its purpose is salutary and 
to fully serve such purpose reclaim for any 
portion or all of amount recouped from 
member of uniformed services because of 
erroneous payment of any item on voucher 
obtained through fraud or misrepresenta- 
tion is to be viewed as doubtful claim and 
payee should be left to obtain final resolu- 
tion in Court of Claims even though re- 
claim does not involve any apparent fraud 
or misrepresentation.........ccecccocneces 
COAST AND GEODETIC SURVEY 
Commissioned personnel—resignation prior 
to service completion—although Coast and 
Geodetic Survey Regulation designed to 
keep commissioned personnel on duty for 
more than 2 years by precluding payment 
of travel allowances to personnel who resign 
prior to completion of 3 years of service 
would appear to be in conflict with sec, 4157 
of Joint Travel Regs. which entitles mem- 
bers of uniformed services to mileage upon 
separation from service, sec. 4157 does not 
contemplate payment of mileage to officers 
on resignation without consent of service; 
therefore, issuance of Coast and Geodetic 
Survey Reg. restricting travel allowances 
in case of early resignations, even though 
members could not be held in service after 
resignation, is within authority of Director 
of Coast and Geodetic Survey and should 
be given effect in denying officer who re- 
Signed after 24 months of 3-year tour of 
duty reimbursement for cost of travel to 
COAST GUARD 
Commissioned personnel—promotions—ef- 
fective date—an appointment (dated Mar. 31, 
1961) of a Coast Guard officer to perma- 
nent rank of rear admiral under 14 U.S.C. 
222 to be effective on a prior date (Mar. 24, 
1961), the officer to have such rank from 
an earlier date (Feb, 1, 1961) on which a 
vacancy in grade occurred is an appoint- 
ment required by 14 U.8.C. 221 to be made 
by an with the advice and consent of the 
Senate and, in absence of some specific 
statute comes under the longstanding rule 
that Presidential appointments made by 
and with the advice and consent of the 
Senate do not become effective until a 
commission has been issued after Senate 
confirmation, so that officer’s promotion 
which was confirmed by the Senate on the 
date (Mar. 24, 1961) specified in the ap- 
pointment letter may not be considered 
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effective prior thereto but that date may 
be considered the effective date for pay 
purposes even though the commission was 
not received until a later date 


Training—tuition, ete., payment procedure— 


authority for training of Coast Guard per- 
sonnel at colleges and universities and for 
payment of tuition and related fees in- 
cident to training in 14 U.S.C. 93(g), 469 
and 470, may be regarded as authorization 
by “other law” in advance payment pro- 
hibition in sec. 3648, R.8., 31 U.8.C. 529, 
which permits advance payments when 
authorized by appropriation or other law, 
and, therefore, advance payment prohibi- 
tion does not bar payment of tuition and 
related fees at time of enrollment of Coast 
Guard personnel at schools and universities 
provided that, whenever possible, provi- 
sion is made for refund of unearned amount 
in event training is discontinued or inter- 


Accounting, disposition, etc.—proceeds from 
sale of surplus property donated to States. 
(See Property, public, surplus, Govern- 
ment interest after sale, proceeds disposi- 
tion) 


COLLEGES, SCHOOLS, ETC. 


Dependents of Government personnel— 
civilian overseas personnel. (See Officers 
and Employees, overseas, dependents, 
education) 

District of Columbia schools. (See District 
of Columbia, schools.) 

Tuition, etc., payments—advance. (See 
Payments, advance, tuition, etc., pay- 
ments) 


COMPENSATION 


Additional—leave payment inclusion—mili- 
tary personnel. (See Leaves of Absence, 
military personnel, payments for unused 
leave on discharge, etc., details to civilian 
positions) 

Double 
Concurrent military retired and civilian 

service pay 
Reserve membership 
Appointees under act of September 22, 
1941—retired member of uniformed 
services whose retired pay was with- 
held while he held civilian position 
but whose service record shows that 
he was entitled to receive disability 
retired pay on basis of grade of first 
lieutenant, Army of U.S., to which 
he had been appointed and pro- 
moted pursuant to act of Sept. 22, 
1941, 55 Stat, 728, although at time 
of placement on disability retired 
list, he was serving on active duty 
as warrant officer and holding Re- 
serve commission, is regarded as 
having earned right to retired pay 
on basis of officer service entitling 
him to same rights and benefits as 
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COMPENSATION—Continued Page 
Double—Continued 
Concurrent military retired and civilian 
service pay—Continued 


Reserve membership—Continued 


Page | COMPENSATION— Continued 
Double—Continued 
Holding two offices— Continued 
Civilian position and active military 
status—Continued 


member of reserve component and, 
therefore, under Watman v. U.S., 
Ct. Cl. No. 189-59, decided Mar, 1, 
1961, which extended and applied 
dual compensation exemption to 
Army of U.S. appointees under 1941 
act, member is entitled to retired 
pay withheld or recovered from him 
under dual compensation restriction. 


Holding two offices 


Civilian position and active military 
status 

Although dual office prohibition in act 
of July 31, 1894, 5 U.S.C, 62, does not 


preclude civilian employee from 
simultaneously holding commission 
in Public Health Service Reserve in 
inactive status, when employee is on 
active duty as Public Health Service 
Reserve officer he is holding office 
with compensation attached within 
meaning of 1894 act and, therefore, 
act prevents person legally holding 


his Reserve status and is, therefore, 
no longer entitled to benefits of sec. 
29(b) of act of Aug. 10, 1956, 5 U.8.C. 
30r, which provides for reemploy- 
ment of Govt. employee members of 


Di cennsisdntbignsneasinice 675 his civilian position (even though in 
Army of the United States—notwith- leave without pay status) while on 

standing that decision in Leonard v. active duty as commissioned officer 
U.S., 136 Ct, Cl. 686, which held that in Public Health Service Reserve... 478 
a retired member of uniformed serv- Term “other duty” in sec. 501(b) of 
ices was not entitled to exemption Career Compensation Act of 1949, 
from dual compensation provisions as amended, 37 U.S.C. 301(b), 
of sec, 212 of the Economy Act, 5 authorizing additional training or 
U.8.0. Neg a Fagen other duty, without pay, for mem- 
membership in Army 0: wr wes bers of reserve components of Armed 
— z — in oe Forces, including Reserve Corps of 
poet eee ae Public Health Service, is interpreted 

as including “active duty’; there- 
ae eg oe fore, employee who serves on active 
as matters which were r: 

duty as commissioned officer in 
or which could have been raised and, aia Corps of Public Health 
since statutes on which plaintiff in Service, without pay, does not hold 
ae sph: he — am another office to which compensation 
SL a een ee fs is attached within meaning of dual 
tion a a gg” myth office prohibition in act of July 31, 
original decision, the a’ 

, 1894, 5 U.S.C. 62, and is not in 
does not constitute any authority receipt of more than one salary 
for allowance of claim for disability within double compensation restric- 
yo pay ooo rae tion in act of May 10, 1916, 5 U.S.C. 
employmen' cause 0: com- are et 478 

IR viiicasacesinen 
R oe ~$ <n one eommlesioned : Military reemploy ment benefit effeci 
officer—although correction of military Employee who, while on active mili- 
records of Regular Army warrant tary duty as Reserve officer, volun- 
officer retired for length of service to tarily transfers to Regular Navy and 
show that member was retired in subsequently retires as Regular 
enlisted rather than officer status re- Navy officer may not have reem- 
moved member’s civilian employment ployment benefit statutes applicable 
from operation of dual office prohibi- to employees whose civilian careers 
tion in act of July 31, 1894, 5 U.S.C. were temporarily interrupted for 
62, as amended, member's retired military duty construed as creating 
status—by reason of receipt of retired exception to dual office restriction 
pay “‘for or on account of services as in act of July 31, 1894; therefore, upon 
commissioned officer,” and retirement retirement as Regular Navy officer, 
and receipt of retired pay under laws 1894 act would preclude officer from 
relating to enlisted men—brings into holding civilian office or position 
question application of double com- with Govt. if either his retired pay 
pensation restriction in sec. 212 of or compensation of civilian position 
Economy Act of 1932, 5 U.S.C. 59a, amounts to $2,500 per annum....... 680 
and since case involving similar retired Employee who while on active duty 
status is now pending in Court of as Reserve officer in naval service 
Claims, no determination as to appli- voluntarily accepts commission in 
cability of sec. 212 will be made..... - 533 Regular Navy thereby relinquishes 
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COMPENSATION —Continued 
Double—Continued 
Holding two offices—Continued 
Military reemployment benefit effect— 
Continued 
Reserves or National Guard upon 
relief from active duty.............. 
Retired military officer v. enlisted sta- 
tus—correction of military records of 
Regular Army warrant officer retired 
for length of service to show that he was 
retired as enlisted member and not as 
warrant officer so that his civilian em- 
ployment at time he was receiving re- 
tired pay is no longer in contravention 
of dual office act of July 31, 1894, as 
amended, 5 U.S.C, 62, which exempts 
retired enlisted personnel, makes re- 
moval of debt charge established 
against member for total amount of 
compensation received under civilian 
appointment proper.-................. 
Military retired pay and grants—a research 
fellowship with National Cancer Insti- 
tute, Public Health Service, the purpose 
of which is to provide individual support 
for research training in basic and clinical 
sciences in health science fields with 
object of increasing number of scientists 
qualified to conduct independent re- 
search, does not involve a status which 
would come under statutes that control 
salaries and pay benefits of Federal 
employees generally so that retired 
Army officer in receipt of disability re- 
ticement pay who is awarded such 8 
fellowship does not, by reason of the 
fellowship, hold an “office or position” 
under U.S. within meaning of dual 
compensation restrictions of sec. 212, 
Economy Act of 1932, 5 U.8.C. 59a, and, 
therefore, payment of full retired pay 


Saved compensation 
More than one downgrading action 
Second reduction in grade action for 
employee who, incident to prior 
demotion, is receiving saved pay for 
2-year period which has not expired 
will be regarded as immediately 
beginning new 2-year salary reten- 
tion period and rate of compensation 
payable for period will be rate 
authorized under sec. 507(a), Classi- 
fication Act of 1949, as amended, 5 
U.S.C. 1107(a), which is rate of 
basic compensation to which em- 
ployee was entitled immediatly 
prior to second reduction, subject to 
limitation in sec. 507(c) of act, 5 
U.8.C. 1107(c), and holding in 39 
Comp. Gen. 193 that new 2-year 
period would begin on expiration of 
first period and that employee would 
be entitled to saved rate based upon 
compensaticn which he would have 
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Downgrading—Continued 

Saved compensation—Continued 

More than one downgrading action— 
Continued 

received upon expiration of first 
retention period will no longer be 
followed, 39 Comp. Gen, 193, 
NI a iaaicsiccaiieracenieaitiimiananiedes 
Employee who, before expiration of 2- 
year period of entitlement to saved 
pay for three-grade demotion (GS-10 
to GS-7) is further reduced two 
grades (GS-5) should have second 
demotion regarded as immediately 
beginning new 2-year retention 
period and under sec, 507(a), Classi- 
fication Act of 1949, as amended, 5 
U.S.C. 1107(a), rate of compensation 
payable for new 2-year period will be 
rate authorized under sec. 507(a), 
Classification Act of 1949, as amend- 
ed, 5 U.S.C. 1107(a), which is basic 
rate to which he was entitled im- 
mediately prior to second demotion 
($6,315) subject to limitation in sec. 
507(c) of act, 5 U.S.C. 1107(c), since 
under sec. 507(a), which authorizes 
saved rate until employee “is en- 
titled to receive basic compensation 
at a higher rate by reason of the 
operation of this act’’, employee has 
not become entitled to rate higher 
than that initially saved to him so as 
to be entitled to increased rate 
adjustment upon second demotion 
which exceeds rate authorized in 
a 
Exemptions—grants. (See Compensation, 
double, military retired pay and grants) 
Longevity increases—service credit—demo- 
tions—although credit for service per- 
formed by employee in longevity step in 
higher grade prior to simultaneous transfer 
and demotion to maximum step of lower 
grade may be allowed under sec. 703(a), 
Classification Act of 1949, as amended, 5 
U.S.C. 1123(a), toward a longevity in 
lower grade, to credit 3 years of service at 
maximum rate or step in higher grade 
which service was previously counted for 
longevity step in that grade would in 
effect nullify discretion transfer agency has 
in applying highest previous rate rule in 
sec. 25.103(e), Federal Employees’ Pay 
Regs. (5 C.F.R. 25.103(e)) and, therefore, 
employee who did not receive credit for 
1 year and 3 months of service in longevity 
step of grade GS-7 when transferred and 
demoted to maximum step of grade GS-5 
may have service recomputed to reflect 
entitlement to first and second longevity 
steps in grade GS-5 based on service in 
longevity step of grade GS-7 and in maxi- 
mum step of grade GS-5 and payment of 
additional compensation resulting from 
recomputation is proper_.................. 
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Night work 
Fired hours-of- work pattern 
Security guards of the Atomic Energy 
Commission who are assigned tem- 
porarily to regularly scheduled tours 
of duty other than their own, which 
require performance of work on night 
shifts, are entitled under subsections 
(c) and (4) of section 25.232 of the Fed- 
eral Pay Regulations to night differen- 
tial for the night hours involved even 
though the work constitutes overtime 
for the substituting employees and the 
work does not recur for them_......... 
Security guards of the Atomic Energy 
Commission who, in addition to eight 
hours of duty are required to spend 
15-minute intervals in checking in or 
out and going to and from security 
posts during the period from 6:00 p.m. 
to 6:00 a.m., which intervals are ad- 
ministratively considered a regular 
part of the daily tour and as compens- 
able time for overtime compensation 
purposes, are entitled to night differen- 
tial under section 301 of the Federal 
Employees Pay Act of 1945, as amend- 
ed, for all time served between 6:00 
DUM, CNG OSD OM. 2. cccsncciaccocescs 
Security couriers of the Atomic Energy 
Commission who are assigned to secu- 
rity shipment duties which necessitate 
night work that recurs regularly 
during a shipment, although not 
according to a fixed hours-of-work 
pattern, may have the time worked 
considered as a part of the regularly 
scheduled tours of duty and be paid 
night differential under section 301 
of the Federal Employees Pay Act of 
1945, as amended, for any time worked 
between 6:00 p.m. and 6:00 a.m. in 
either the basic workweek hours or in 
the overtime hours................... 
Regularly scheduled night duty—absence 
of fixed hours-of-work pattern of duty— 
security couriers of the Atomic Energy 
Commission who are assigned to security 
shipment duties which necessitate night 
work that recurs regularly during a 
shipment, although not according to a 
fixed hours-of-work pattern, may have 
the time worked considered as a part of 
the regularly scheduled tours of duty and 
be paid night differential under section 
301 of the Federal Employees Pay Act of 
1945, as amended, for any time worked 
between 6:00 p.m. and 6:00 a.m. in either 
the basic workweek hours or in the 
Ce NE itisctnitniinbactainitinn 


Overtime 


Training courses—work and training—air 
traffic trainees who during 8week, 40 
hour a week, training course volunteer 
to participate on Saturdays in series of 
medical tests to determine stresses and 


Page | COMPENSATION—Continued 
Overtime—Continued 


strains upon air traffic controllers, which 
tests are entirely unrelated to training 
assignment and constitute official work, 
may have 40-hour training period regard- 
ed as “‘hours of work’’ so as to be entitled 


to overtime compensation under sec, 201 
of Federal Employees Pay Act of 1045 
for work performed on Saturdays and 
restrietion in sec. 10 of Government 
Employees Training Act, 5 U.S.C. 2309, 
against payment of overtime for training 
is not construed as precluding payment 
of overtime compensation for work in 
addition to 40 hours of training per- 
formed in any workweek................ 
Travel time 
Arduous conditions—an employee who, 
ineldent to call-back duty outside of 
regularly scheduled workweek, travels 
from residence directly to facility to be 
repaired without first reporting to 
headquarters when during the course 
of such travel in specially equipped 
vehiiele he is required to monitor, to 
visually inspect navigational aids en 
route, and to communicate from time 
to time with headquarters or when 
travel is performed under arduous 
conditions, such as travel over un- 
usually adverse terrain or during 
servere weather conditions, travel 
time is compensable under sec. 204 of 
Federal Employees Pay Act of 1945, 
as amended, 5 U.S.C. 912b, provided 
that time consumed in travel from 
residence to facility to be repaired is 
no greater than estimated travel time 
from headquarters to such facility, 
which estimated travel time must be 
regarded as maximum limitation upon 
travel time compensable under sec. 


Between residence and headquartera— 
the time required for travel between 
residence and headquarters of em- 
ployee who responds to emergency 
eall-back outside regularly scheduled 
administrative workweek to perform 
repairs at an outlying facility—which 
travel does not involve performance 
of actual work and is not carried out 
under arduous: conditions—may not 
be considered “time spent in travel 
status away from official duty station” 
within meaning of sec. 204 of Federal 
Employees Pay Act of 1945, 5 U.S.C. 
912b, so as to be compensable as hours 
CC Ra vncicciidtcostvmniceese 

Criteria—in determination of whether 
work is performed during travel and 
of whether travel is performed under 
arduous conditions to be considered 
compensable as hours of employment 
under sec. 204 of Federal Employees 
Pay Act of 1945, as amended, 5 U.S.C. 
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COMPENSATION— Continued 
Overtime—Continued 
Travel time—Continued 
912b, the following principles are to be 
used as guides: (1) preparation pre- 
liminary to travel is not considered 
work (2) time of travel, that is, 
whether performed during day or 
night ordinarily is not for considera- 
tion in determining whether travel is 
performed under arduous conditions 
and (3) distinction must be drawn 
between arduous conditions and haz- 
ardous conditions; however, the latter 
might contribute to the former_....... 
Performance of work status—an em- 
ployee who, in response to emergency 
call-back duty. while traveling in 
vehicle equipped with communica- 
tions and monitoring equipment to 
repair site, visually inspects naviga- 
tional aids en route and communicates 
with headquarters is regarded as in 
“performance of work” as that term 
is used in sec. 204 of Federal Employ- 
ees Pay Act of 1945, as amended, 5 
U.8.C. 912b, for entitlement to com- 
pensation for such work during travel, 
also, if no work is actually performed 
during travel but travel by motor 
vehicle between headquarters and 
facility is over unusually adverse 
terrain or during severe weather 
conditions—as distinguished from 
travel over hard surfaced roads when 
no unusually adverse weather con- 
ditions are encountered, or travel by 
rail or other common carrier—such 
travel would be travel under arduous 
conditions and therefore compensable 


Saved compensation 
Effective date—under 39 U.S.C. 
3560(b), which was enacted by sec. 
201 of act of Sept. 21, 1961, and 
which provides that postal employ- 
ees shall be entitled to saved salary 
benefits as of effective date of reduc- 
tion or as of first day of first pay 
period which begins on or after 
date of enactment, “whichever is 
later,” rural carriers who had their 
routes reduced in length on Sept. 16, 
1961, and on July 8, 1961, do not 
come within purview of sec. 3560 for 
entitlement to retroactive pay 


Two-year requirement—language of 
postal employee salary protection 
provision in 39 U.S.C. 3560 which 
extends saved salary rate to each 
employee who, after July 1, 1961, 
is reduced in salary standing and 
who, “for two continuous years 
immediately prior to such reduction 
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Postal Service—Cont inued 
Downgrading—Continued 
Saved compensation—C ontinued 
in standing, served in the postal 
field service with the same salary 
standing or with the same and 
higher salary standing,” is construed 
as requiring as condition precedent 
to entitlement that employee serve 
in same salary rate from which 
reduced or same and higher rate for 
continuous 2-year period; therefore, 
rural carriers who were reduced in 
salary by reason of reduction in 
mileage of their rural mail routes 
but who had not served longer 
routes for which higher salary rate 
was received for continuous 2-year 
period prior to reduction are not 
entitled to saved salary standing 
provided in 39 U.8.C. 3650_......... 
Higher salary level assignments—postal 
pay regulation which permits immediate 
commencement of higher level pay to 
postal employees on basis of service 
qualification in preceding year without 
regard to specific requirement in 39 
U.8.C. 3335(b) that employees must 
perform 30 days of higher level service 
in each calendar year before entitlement 
to higher level pay for such service 
beyond 30 days must be regarded as 
contrary to law and, therefore, invalid_. 
Rates—highest previous rate—legislative 
and judicial service—the 1958 amendments 
to sec. 802(a), Classification Act of 1949, 
5 U.S.C. 1132(a), with respect to indi- 
viduals with prior employment in legis- 
lative and judicial branches of Govt. are 
construed as enlarging Civil Service Com- 
mission authority to regulate compensa- 
tion rates, including application of highest 
previous salary rate rule, of legislative and 
judicial employees upon appointment to 
positions under Classification Act, and 
enactment of new subsec. (c) to sec. 802, 
5 U.8.C. 1132(c), authorizing use of highest 
previous salary rate rule to legislative and 
judicial employees who after two or more 
years of service transfer to Classification 
Act positions is construed as authority to 
use rule without regard to Commission’s 
regulations; therefore, application of 
highest previous salary rate rule by agency 
upon promotion, subsequent to 1958 
amendments, of employee who had less 
than 2 years of legislative service when 
she was appointed to executive branch was 
proper under sec. 802(a)................-.. 
Removals, suspensions, etc. 
Back pay 
Iliness, etc.—although employee who 
was in leave and leave without pay 
status when he was absent because of 
illness, when he was prevented from 
working because medical reports 
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Removals, suspensions, ete.—Continued 
Back pay—Continued 
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indicated that his employment was haz- 
ardous to himself and others, and until 
final disapproval of disability retire- 
ment, may not have act of June 10, 
1948, 5 U.S.C. 652(b)(2), applied to 
entitle him to recredit of leave for 
period of illness, nor may period 
that he was prevented from working 
based on competent mediéal advice 
be regarded as coming under 1948 act, 
period after notification of rejection of 
agency application for disability re- 
tirement when administrative action 
was started to separate employee may 
be considered inconsistent with CSC 
findings that employee was not totally 
disabled for duty so as to come under 
1948 act to be entitled to leave and back 
pay for such period, but, for period 
after notice of approval of employee’s 
disability retirement until final de- 
termination neither leave recredit 
nor back pay is authorized. 

Increases in salary—veteran preference 
employee who was separated by 
reduction in force upon transfer of 
functions of his office to another 
Govt. agency and who was construc- 
tively restored to duty by second 
agency, subsequent to termination of 
functions of original office, pursuant 
to order of a U.S. District Court is 
entitied to back pay under act of Aug. 
24, 1912, as amended, 5 U.8.C. 652(b)(3), 
and in view of express limitation 
in act of rate of back pay to that re- 
ceived on date of removal, periodic 
and statutory general salary increases 
which would have accured during pe- 
riod of removal may not be included in 
computation; furthermore, for purpose 
of applying 10-year limitation in act of 
Oct. 9, 1940, 31 U.S.C. 71a, on claims 
cognizable by General Accounting 
Office, claim is considered to have 
accrued on date of restoration action -. 

Overtime inclusion—the method of 
computing overtime incident to back 
pay award due Post Office Dept. 
employee, who during period of illegal 
separation from service was prevented 
from performing certain irregularly 
scheduled overtime, on basis of average 
number of overtime hours worked 
during same period by three Postal 
employees occupying similar positions 


Reduction-in-force separations 
Termination date 
Although, generally sgeaking, the 
period for which back pay is 
allowable under act of Aug. 24, 
1912, as amended, 5 U.S.C. 
652(b)(3), incident to unjustified 


Reduction-in-force separations—Con. 
Termination date—Continued 
or unwarranted removal, extends 
from date of removal to date of 
restoration (constructive or actual) 
in case in which, by consent, court 
order which directed restoration 
provided that there was to be no 
continuation of active duty in 
agency to which employee was 
restored after date of court order, 
cutoff date for back pay should be 
date of court order rather than 
date of processing of personnel 
action reflecting constructive res- 


Terms of U.S. Dist. Court order 
which directed that veteran pref- 
erence employee who has been 
erroneously separated in reduction- 
in-forcee action should be 
restored to duty from date of re- 
moval to date of court order, 
require retention of employee by 
agency in which he was restored 
from date of removal through date 
of court order, and, therefore, 
notwithstanding that employee 
is now serving with another 
Govt. agency, to which he was 
appointed more than 9 years prior 
to date of court order, no action 
should be taken by agency ordered 
to restore erroneously separated 
employee to terminate employee’s 
status prior to date of court order; 
however, any question as to proper 
type of personne] action to be 
executed to terminate employee’s 
status in agency to which restored 
should be submitted to Civil Ser- 
vice Commission for considera- 


Retirement—disability—although em- 
ployee who was in leave and leave 
without pay status when he was 
absent because of illness, when he was 
prevented from working because 
medical reports indicated that his 
employment was hazardous to himself 
and others, and until final disapproval 
of disability retirement, may not have 
act of June 10, 1948, 5 U.S.C. 
652 (b) (2), applied to entitle him to re- 
credit of leave for period of illness, 
nor may period that he was prevented 
from working based on competent 
medical advice be regarded as coming 
under 1948 act, period after notification 
of rejection of agency application for 
disability retirement when administra- 
tive action was started to separate em- 
Ployee may be considered inconsistent 
with CSC findings that employee was 
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not totally disabled for duty so as to 
come under 1948 act to be entitled to 
leave and back pay for such period, 
but, for period after notice of approval 
of employee’s disability retirement 
until final determination neither leave 
recredit nor back pay is authorized_. 


Classified civil service—only authority 


for payment of back pay to nonveteran 
employees who are erroneously removed 
or suspended from service in other than 
security cases is act of Aug. 24, 1912, 
as amended by act of June 10, 1948, 
5 U.8.0. 652, under which benefits are 
confined to persons in ciassified civil 
service and although Court of Claims in 
Roberta I, Thomas v. U.S., Ct. Cl. 
No, 474-50, decided May 3, 1961, and 
Arthur B. Daub v. U.S., Ct. Cl. No. 
583-59, decided July 19, 1961, awarded 
back compensation to two nonveteran 
employees who at time of separation 
were not serving in classified service 
to bring them under 1948 act, those cases 
are not precedent for payment of back 
pay in similar cases in absence of amend- 
ment or change to 1948 act 


Deductions from back pay 


Educational periods—in computation of 
back pay entitlement under act of 
Aug. 24, 1912, as amended, 5 U.S.C. 
652(b) (3), time engaged in educational 
pursuits is for exclusion, principle in 
Schwartz v. U.S., Ct. Cl. No. 513-57, 
that one claiming back pay for period 
of removal under act of Aug. 26, 1950, 
5 U.S.C. 22-1, must have made rea- 
sonable effort to secure other employ- 
ment, net earnings which are required, 
pursuant to statute, to be deducted 
from back pay, being for application, 
provision in 1912 statute, as amended, 
relative to deduction of interim earn- 
ings being substantially same as pro- 
vision in 1950 statute; therefore, in 
view of claimant’s admission that he 
did not seek other employment, time 
during which he was engaged upon 
educational pursuits is for exclusion 
from period of back pay entitlement_. 

Employment duty—although employee 
who appeals suspension or separation 
action has duty to mitigate damages 
by seeking other employment after 
suspension or separation action be- 
comes final, during appeal, hearing and 
awaiting final decision employee will 
be regarded as having his time taken 
in effort to secure favorable action, 
and his failure to seek other employ- 
ment during such time will not con- 
stitute grounds for disallowance of 
back pay on restoration; therefore, 
employee who is ordered restored to 


duty following illegal suspension, but 
agency appeals order, is not precluded 
from receiving back pay for failure to 
seek other employment during period 


“G. I. Bill” payments—benefits which 
were paid to veteran under “G.I. 
Bill,” 38 U.S.C, Ch, 12A (1952 Ed.), 
while he was engaged upon educational 
pursuits during period of removal from 
civilian service in connection with 
reduction-in-force action are not 
required to be deducted as interim 
earnings from computation of back 
pay due under act of Aug. 24, 1912, 
as amended, 5 U.S.C. 652(b)(), 
upon restoration to duty following 
reduction-in-foree separation, such 
educationa) benefits not constituting 
“amounts earned * * * through other 
employment,” which amounts are 
required to be deducted from back pay 
as interim earnings; but questions 
regarding refund of “‘G.I. Bill’ pay- 
ments in back pay cases are for deter- 
mination by Veterans Administra- 


Health insurance—premiums—an em- 
ployee who is enrolled in health bene- 
fits plan prior to separation from 
service and who is restored to duty on 
ground that removal was illegal is 
entitled under sec. 10(c) of Federal 
Employees Health Benefits Act of 
1959, 5 U.S.C. 3009(c), to have coverage 
restored to same extent as though 
removal or suspension had not taken 
place, and, therefore, employee is 
liable for premiums during period of 
separation and such amount may be 
deducted from back pay due em- 


Nonsensitive position restorations—with- 


out return to duty—termination of em- 
ployment status—terms of U.S. District 
Court order which directed that veteran 
preference employee who had been 
erroneously separated in reduction-in- 
force action should be restored to duty 
from date of removal to date of court 
order, require retention of employee 
by agency in which he was restored 
from date of removal through date of 
court order, and, therefore, notwith- 
standing that employee is now serving 
with another Govt. agency, to which 
he was appointed more than 9 years 
prior to date of court order, no action 
should be taken by agency ordered to 
restore erroneously separated employee 
to terminate employee’s status prior 
to date of court order; however, any 
question as to proper type of personnel 
action to be executed to terminate 
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Removals, suspensions, etc.—Continued 
employee’s status in agency to which 
restored should be submitted to Civil 
Service Commission for consideration... 
CONCESSIONS 
Repair, ete., of Government property— 
contracts for operation of concessions in 


National parks which provide for use of 


lands and Govt-owned buildings by con- 
cessioners, subject to right of entry on lands 
by Govt. and reservation of ' mineral 
rights, are not license agreements but 


leases insofar as concessioners have exclu- 
sive right to use of real property and pro- 
vision in such lease agreements requiring 
concessioners to repair and maintain Govt- 
owned buildings must be construed as 
part of rental consideration and, there- 
fore, in violation of sec. 321, Economy Act 
of 1932, 40 U.S.C. 303b, which prohibits 
inclusion in leases of provisions for repair 
or improvement of Govt. buildings as part 
of consideration to be paid for use of prop- 


SOPncenteevenevaveunccncanseoeseasesane 
CONGRESS 


Members—retirement—civilian annuity and 
military retired pay—to permit retired 
member of uniformed services, who quali- 
fied for civil service retirement annuity for 
former Members of Congress on basis of 


credit for active military service and Con- 
gressional service, to have military service 
excluded from computation of annuity in 
order to receive reduced annuity and dis- 
ability retired pay would be to give Mem- 
ber double benefit based on same military 
service contrary to sec. 401 of Civil Service 
Retirement Act, 5 U.S.C. 2253(b), which 
precludes Member who is awarded retired 
pay on account of military service from 
having military service included in estab- 
lishing entitlement to annuity, unless re- 
tired pay is received on account of service- 
connected disability incurred in combat or 
caused by instrumentality of war; there- 
fore, Member whose disability does not 
come within either of those two categories 
may not be paid disability retired pay.... 


CONTRACTS 


Amounts 

Indefinite—options—bid evaluation. (See 

Bids, evaluation, options, additional 
amounts) 

Large v. small lots—although determina- 
tion of whether military procurement 
should be set aside in whole or in part 
for small business is a matter within 
province of administrative agency and 
Small Business Admin., determination 
by military procurement agency, made 
prior to time regulations suthorized 
small business set-aside, that large vol- 
ume procurement would not be split up 
in small lots but would reserve to bidders 
right to offer proposals on partial quan- 

tities will not be questioned and only 
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negotiations may not be regarded as hav- 
ing been prejudiced by fact that there 
was no set-aside in view of opportunity 
which existed to obtain partial award 
if his bid had been low and met delivery 
Sac ccchcmnctctasesiintbiibnn 
Awards 
Cancellation 
Erroneous awards 
Although award for manufacture of air 
start systems for jet aircraft to maker 
of brand name items used in systems 
under invitation which did not con- 
tain sufficient data on brand name 
items to permit other bidders to bid 
responsively was improper, in view 
of urgent need for the systems, lack 
of time in which to draft and issue 
new invitation for bids, and proba- 
bility that negotiation of new con- 
tract with contractor for systems 
already partially constructed would 
be required, objection to continuance 
of contract would not be justified 
and cancellation would serve no 
useful purpose; however, future 
brand name or equal invitations 
should contain necessary available 
information to permit responsive 
bids from bidders offering other 
than brand name items............ 
Although awards of contracts for jet 
fuel were made under “floating 
set-aside” procedure, which is re- 
garded as inherently destructive of 
competitive bidding system, can- 
cellation of contracts which were 
awarded for periods of only 6 months 
and under which delivieries have 
already begun would not be in 
Govt.’s interest nor serve any useful 


Although awards of contracts under 
invitations which contained am- 
biguous and indefinite time of de- 
livery provisions, which reserved 
to contracting officer right to deter- 
mine at time of award whether time 
of delivery would be factor in making 
award, were improper, in view of 
completion or substantial comple- 
tion of deliveries, under resultant 
contracts, cancellation is not 
warranted; however, in future pro- 
curements involving time of delivery 
considerations, invitations for bids 
should clearly and specifically set 
forth factors upon which bids will 
be evaluated and award made...... 

Propriety—determination by Small Busi- 

ness Administration a month after 
award of military construction con- 
tract that contractor was not small 
business concern although at time of 
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Cancellation—Continued Labor surplus areas—Continued 
submission of bid the bidder certified of labor surplus awards, which is con- 
itself as small business concern on strued as also prohibiting payment to 
basis of two previous determinations bidder in labor surplus area of price 
by SBA that its size qualified it as greater than price offered by such 
small business firm for Govt. con- bidder, price quoted by low bidder 
struction procurements does not re- on non-set-aside portion must be re- 
quire cancellation of contract made garded as ceiling on any award under 
to bidder in good faith on basis of self- set-aside portion.............cscseccese 302 
certification that was in full force on Withdrawal of set-aside portion of mili- 
Rr iii a itiicacccaicsccctccee 252 tary procurement after award of non- 
ere coaheneteapmredie aaa 
Where military procurement for quali- ee eee nna 
surplus set-aside to incorporate addi- 
fied product item was divided so that 
tional quantity requirement as_ well 
portion set aside for award to small tity in withdra t-asid 
business concern in labor surplus area ee _—o 7 
that 50% of total pro invitation is matter for administrative 
Sor aha ais of tale Oe tome determination provided that such 
ment = action is determined to be in best 
set-aside portion indicated that only 
mall business concern on qualified interest of Govt. .......-------------- a03 
. 7 q Requirements in invitation for non-set- 
products list who was in position to 
aside, portion of procurement, which 
bid on total procurement could not 
' Specify that only those bidders who 
submit bid meeting prices quoted by 
submit responsive bids for non-set- 
any other qualified bidder, non-set- ide ion 0th le snd.a 
aside portion cannot be considered — oo ree 
oats oun unde 1-804.2(a) award for set-aside portion, must be 
—_—— . oo followed in determination of eligibility 
Armed Services Procurement Reg., 
of bidders for award of set-aside por- 
which requires that division between ti 
on, even though set-aside portion is 
non-set-aside portion and set-aside 
negotiated procurement not subject to 
portion shall be not less than an eco- otek ont —aien tb 
ic production or reasonable run... 121 pecteedgace teeing epdeereamgar teed 
— formal advertising; therefore, labor 
Where bidding on non-set-aside portion surplus area bidder who failed to ac- 
of military procurement for qualified knowledge material amendment 
product resulted in only one small thereby making his bid nonresronsive 
business concern on qualified products to advertised non-set-aside portion 
list submitting bid which was not may not be regarded as eligible bidder 
within 120% of low bid submitted by for consideration of set-aside portion 
concern in substantial labor surplus of procurement..........--.-...-.---. 417 
area, use of surplus labor area set aside Effect on small business size—regulation 
does not contravene restriction in sec. by Small Business Administration 
523, Dept. of Defense Appropriation which permits increase in size standard 
Act, 1961, 74 Stat. 353, which precludes for small business concerns offering 
use of appropriated funds for contracts to perform Govt. contracts in labor 
awarded on basis of labor surplus area surplus areas issued under Small 
situation at price in excess of lowest Business Act, which in sec. 2(3), 15 
obtainable on unrestricted solicitation U.S.C. 632, lists certain criteria for 
Of bids.........-.------------------ = 121 determining small business concerns, 
To offer set-aside portion of military including size standard which may 
procurement on basis of highest unit vary from industry to industry, is 
price awarded for non-set-aside portion proper regulation under authority 
to bidder who, although he submitted vested in Administrator of Small 
bid substantially less than that of Business and isin conformity with size 
successful bidder on non-set-aside standard provision in see 2(3) which 
portion, was denied award because of was designed to insure flexibility in 
nonresponsibility but who, prior to size standards rather than to preclude 
award of set-aside portion, was issued administrator from increasing size 
small business Certificate of Com- within industry based on considera- 
petency, would be to make award tion of other relevant factors.......... 787 


which would not be to advantage of 
Govt.; therefore, in view of prohibi- 
tion in sec. 623, Department of Defense 
Appropriation Act, 1962, 75 Stat. 379, 
against use of appropriated funds for 
price differential payments on account 


Price differentials—procurement pro- 


cedure which provides that, after 
Solicitation of proposals from all 
prospective offerors regardless of size 
or status as labor surplus area concerns, 
negotiations will be conducted with 
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all qualified firms within competitive 
price range and labor surplus area 
firms in prescribed order of priority 
will be afforded opportunity to meet 
lowest evaluated price before award 
is made to offeror not qualified as labor 
surplus area concern is procurement 
procedure under which lowest price 
is obtained through unrestricted solic- 
itation of bids and does not result in 
payment of price differential to relieve 
area of economic dislocation; there- 
fore, procedure is not contrary to law, 
notwithstanding possible preference to 
labor surplus area firms 

Qualification 


Although invitation for non-set-aside 
portion of military procurement 
required bidders to stipulate place 
of manufacture where work is to be 
performed, under definition of labor 
surplus area concern in par. 1-801.1, 
Armed Services Procurement Reg., 
that information alone will not 
necessarily resolve question of 
whether more than 50% of total 
costs of manufacture and production 
will be incurred in area where 
bidder’s plant is located within 
meaning of definition, which recog- 
nizes that costs alone may qualify 
or disqualify concern as surplus 
labor area concern, and, therefore, 
award for set-aside portion nego- 
tiated on basis of information sup- 
plied after opening as to amount of 
subcontracting to be done by low 
bidder in persistent labor surplus 
area will not be questioned 


Invitations for labor surplus set-asides 
should contain clear statements as 
to information which bidders will 
berequired to furnish for determina- 
tion of eligibility as surplus labor 
concern, the supporting data, if any, 
which may be required, and whether 
any or all of information is to be 
furnished with invitation and effect 
of failure to furnish information; 
however, pending issuance of defi- 
nite instructions, negotiations for 
labor surplus set-asides under invita- 
tions which do not contain specific 
requirements should be conducted 
on basis of full information obtained 
from all eligible, interested bidders 
rather than from only low bidder on 
non-set-aside portion 


Set-aside v. total procurement coste—in 
order to justify set-aside for surplus 
labor area concerns of more than 50% 
of total procurement, use of such set- 
aside should be based on definite 


determinations and on substantial 
grounds that costs or bid prices on 
non-set-aside portion of procurement 
could not reasonably be expected to 
be greater than they would be for 
total quantity of procurement 


Small business concerns 


Administrative determination—although 
determination of whether military 
procurement should be set aside in 
whole or in part for small business 
is a matter within province of adminis- 
trative agency and Small Business 
Admin., determination by military 
procurement agency, made prior to 
time regulations authorized small 
business set-aside, that large volume 
procurement would not be split up in 
small lots but would reserve to bidders 
right to offer proposals on partial 
quantities will not be questioned and 
only small business concern to partici- 
pate in negotiations may not be re- 
garded as having been prejudiced by 
fact that there was no set-aside in 
view of opportunity which existed to 
obtain partial award if his bid had 
been low and met delivery require- 


Advertising—adoption of small business 
set-aside procedure for disposition of 
50% of remaining stock of drug acquired 
under Strategic and Critica] Materials 
Stock Piling Act, 50 U.S.C. 98-98h, 
and offered for sale, after publication of 
notice in Federal Register, on basis 
of formal advertising would be devia- 
tion from formal advertising principles 
in that bids submitted by small 
business bidders are not considered 
firm bids for set-aside, the award for 
set-aside is ordinarily at different price 
from that bid by party to whom 
award is made, and contract for set- 
aside is not formed by Govt. accept- 
ance of offer but by contractor’s accept- 
ance; therefore, such partial set-aside 
would not be sale by formal adver- 
tising as provided in disposition 


Applicability—award to small business 
low bidder on basis of certificate of 
competency issued under sec. 
8(b)(7), Small Business Act, 15 
U.8.0, 637(b)(7) after contracting 
agency had determined that bidder 
lacked capabilities to perform con- 
tract, is proper, under act and im- 
plementing regulations, which au- 
thorize Small Business Admin. to 
determine whether certificates of 
competency should be issued in any 
case where low bid of otherwise 
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responsive small business bidder is 
questioned by contracting officer be- 
cause of lack of responsibility, and 
fact that only small business bidders 
are in competition for award does 
not render certificate of competency 
procedures inapplicable or inappro- 
priate in absence of anything in 
legislative history of act which 
indicates that there should be dis- 
tinction in issuance of certifications 
between set-aside procurements and 
non-set-aside procurements. ........ 


Capacity—low bidder who did not qual- 


ify as responsible bidder at time 
award was made on advertised non- 
set-aside portion of military procure- 
ment, or at time negotiations on labor 
surplus area set-aside portion were 
begun, but who was issued Certificate 
of Competency by Small Business 
Admin. prior to award of set-aside 
should have his responsibility deter- 
mined at time of award of set-aside; 
therefore, on basis of certification he is 
responsible bidder and negotiations for 
set-aside should be conducted with 


Change in status—after-award change in 


status of small business bidder who 
was awarded contract on basis of is- 
suance of certificate of competency by 
Small Business Admin. has no retro- 
active effect to invalidate award when 
concern becomes affiliate of large busi- 
ness concern, certificate of competency 
being conclusive under 15 U.S.C. 
637(b)(7) on contracting agency and 
there being no statutory or other 
requirement that small business bid- 
der retain its small business size after 
award or throughout performance of 
contrac. to lend legality to award 
which was proper when made --.-_..... 


Effect of all or none bids—‘‘all or none” 


restriction in bid for non-set-aside 
portion of procurement which referred 
to both non-set-aside procurement and 
labor surplus and small business set- 
aside portion that was to be awarded 
separately, later, under negotiated 
procedures, must be construed in light 
of context and circumstances as com- 
bining two procurements and against 
bidder who contends on basis of gram- 
marian’s point of view that all or none 
restriction was to be applied separately 
and, therefore, such all or none re- 
striction makes bid nonresponsive to 
invitation for non-set-aside procure- 
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Fair proportion criteria 


124 


302 


Placement of 90 persent of Govt. con- 
tracts for wooden household futni- 
ture with small business concerns 
when industry figures indicate that 
only 42 out of 4,577 plants engaged 
in manufacture of wooden furniture 
are large business concerns, based 
on size standard of 500 employees 
fixed by Small Business Admin. does 
not result in giving unfair proportion 
of procurement to small business 
and, therefore, propriety of 100 per- 
cent set-aside for wooden furniture 
procurement is not legally improper. 

In determining ‘fair proportion” of 
Govt. contracts to be placed with 
smal] business concerns pursuant to 
Small Business Act (15 U.S.C. 631, 
et seqg.), all contracts received by 
small business, whether under set- 
aside procurements or in unre- 
Stricted competition, should be 
taken into consideration and set- 
aside procurements may not be 
considered improper unless their 
effect is to increase awards to small 
business, both on set-asides and 
otherwise, beyond “fair propor- 


Floating set-asides 


“Floating set-aside’ procedure used 
by Military Petroleum Supply 
Agency for jet fuel procurement 
under which bidders are put on 
notice in invitation for non-set-aside 
portion that maximum quantity 
would be set aside for small business 
but that specific quantity allocations 
of set-aside by area and specific items 
would not be determined until after 
bids are opened results in bidders, 
without knowledge of quantity re- 
quired, being unable to submit com- 
petitive and intelligent bids as 
required under formally advertised 
procurements and in contracting 
officer being subject to charges of 
favoritism, collusion and arbitrary 
action because determination of 
quantity to be set aside for small 
business is based on arbitrary and 
subjective criteria; therefore, ‘‘float- 
ing set-aside” procedure should be 
eliminated in future procurements. 

Although awards of contracts for jet 
fuel were made under “‘floating set- 
aside” procedure, which is regarded 
as inherently destructive of competi- 
tive bidding system, cancellation of 
contracts which were awarded for 
periods of only 6 months and under 
which deliveries have already 
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begun would not bein Govt. interest 
nor serve any useful purpose ....... 
Negotiation—although sec. 15 of Small 
Business Act, 15 U.S.C, 644, does not 
specifically provide for negotiation of 
contracts with smal] business concerns, 
to construe mandatory language of 


portion without reference to award 
prices on non-set-aside portion so 
long as total cost of procurement 
would not exceed what it would have 
been without set-aside.............. 
When large business concern offers to 
supply entire quantity of procure- 
ment for jet fuel under which indef- 
inite amount was reserved for small 
business, use of blanket authority 
given to Military Supply Agency to 
deviate from requirements of par. 
1-706.6(e), Armed Services Procure- 
ment Reg., limiting price at which 
awards on set-aside portion may be 
made, on basis that multiple awards 


645-668 O - 63 - 56 


at various prices to various concerns 
would have been necessary had there 
been no set-aside, is not for applica- 
tion and, therefore, awards on set- 
aside portion at prices higher than 
highest unit price awarded under 
non-set-aside portion are required to 


In disposing of items acquired 
under Strategic and Critical Ma- 
terials Stock Piling Act, 50 U.8.C. 
98-98h, which requires that plan of 
disposition be fixed with due re- 
gard to protection of U.S. against 
avoidable loss on sale to small 
business concerns, provisions in 
sec. 127.15-2(d) of Small Business 
Regs., which authorize with- 
drawal of set-aside when contract- 
ing officer considers that small 
business award “would be detri- 
mental to public interest,” al- 
though limited to procurements 
would, by analogy, be applicable 


section as merely permitting small be adjusted downward -__.......... 306 
business concerns to participate in Sales of Government property 
procurements on basis of having sub- Administrative determination 
mitted lowest responsive bids under Although partial small business set- 
formal advertising procedures, which aside at request of Small Business 
they are entitled to do, would render Admin. of remaining stock of item 
section meaningless and serve no useful acquired under stockpiling pro- 
purpose; therefore, section is construed gram and offered for sale, after 
as authorizing negotiation of partial publication of notice in Federal 
set-asides for small business subse- Register, on basis of formal adver- 
quent to unrestricted formally adver- tising would not comply with 
tised portion of procurement_......... requirement that sale be by formal 
Price reasonableness advertising, it would be proper for 
Negotiation of contracts with smail administrator of General Services 
business concerns on partial set- under sec. 2(15) of Small Business 
asides at prices higher than otherwise Act, 15 U.S.C. 644, to make deter- 
obtainable from large business con- mination that some part of stock 
cerns that have submitted bids on should be set aside for small busi- 
formally advertised portion of mili- ness and to offer separately, by 
tary procurement for jet fuels under advertising, only that portion, 
10 U.S.C. 2304(a)(17), which pro- with bidding being restricted to 
vides that head of military agency small business, and such procedure 
may negotiate purchase or contract would comply with disposition 
if negotiation is otherwise authorized notice previously published....... 230 
and under sec. 15 of Small Business Under sec. 2(15) of Small Business 
Act, 15 U.S.C. 644, which in effect Act, 15 U.S.C. 644, which provides 
authorizes, negotiation of contracts that small business concerns shall 
with small business concerns, is not be awarded any contract for sale 
improper, and, therefore, Military of Govt. property which is deter- 
Petroleum Supply Agency may, in mined by Small Business Admin. 
view of this discretionary negotiation and disposal agency to be in inter- 
authority and permission granted by est of assuring that fair proportion 
Armed Services Procurement Reg. of total sales of Govt. property be 
Comm. to deviate from par. made to small business, SBA 
1-706.6(e), ASPR, which requires cannot unilaterally make deter- 
awards on set-aside portion to be mination, but it must be concurred 
at highest unit price for non-set- in by disposal agency and, in 
aside portion determine prices at event of failure to agree, decision 
which contracts may be awarded to of head of disposal agency is 
small business concerns on set-aside NE ccninditnnctncnanaaanniinien 230 
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Sales of Government property—Con. 
Administrative determination—Con. 
to sales by Govt. so that if deter- 
mination to set aside portion of 
stockpiled item for small business 
is made, non-set-aside portion 
should be advertised and price 
realized on that sale should be 
used as basis for determining 
whether acceptance of best bid on 
set-aside would result in “‘avoid- 
able loss” or for establishing 
upset price for set-aside_.......... 
Advertising—adoption of small busi- 
ness set-aside procedure for disposi- 


tion of 50 percent of remaining stock 


of drug acquired under Strategic and 
Critical Materials Stock Piling Act, 
50 U.S.C. 98-98h, and offered for 
sale, after publication of notice in 
Federal Register, on basis of formal 
advertising would be deviation 
from formal advertising principles 
in that bids submitted by small 
business bidders are not considered 
firm bids for set-aside, the award for 
set-aside is ordinarily at different 
price from that bid by party to 
whom award is made, and contract 
for set-aside is not formed by Govt. 
aeceptance of offer but by con- 
tractor’s acceptance; therefore, such 
partial set-aside would not be sale 


by formal advertising as provided 
in disposition notice 


Self-certification 


Low bidder who, in response to total 
smal! business set-aside procurement, 
certifies himself as small business 
concern although he is on notice by 
Small Business Administration prior 
to submission of bid that his size 
status is subject to question, and 
who, after award, is ultimately 
determined not to be small business 
because of circumstances which 
previously existed is not regarded as 
having utilized self-certification pro- 
cedure prudently as required under 
Small Business Act, and, therefore, 
his bid may not be considered eli- 
eR isititrccntiinncicanne 

An award under total small business 
set-aside procurement to low large 
business bidder who, after certifica- 
tion that he was small business 
concern, took action after opening of 
bids for sole purpose of meeting 
small business size criteria thereby 
qualifying for consideration, is 
award to bidder who was given 
second chance and undue advantage 
over other bidders, and is award 

which is not only destructive of 
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competitive bidding process but is 
in circumvention of small business 
program and, therefore, contract 
should be canceled_.........-....... 
Determination by Small Business 
Administration a month after award 
of military construction contract 
that contractor was not small busi- 
ness concern although at time of 
submission of bid the bidder certified 
itself as small business concern on 
basis of two previous determinations 
by SBA that its size qualified it as 
small business firm for Govt. con- 
struction procurements does not 


require cancellation of contract 


made to bidder in good faith on basis 
of self-certification that was in full 
force on date o° award 


Set-asides 


Economic run requirement—where 
military procurement for qualified 
product item was divided so that 
portion set aside for award to small 
business concern in labor surplus area 
was more than 50 percent of total 
procurement but results of bidding 
on non-set-aside portion indicated 
that only small business concern on 
qualified products list who was in 
position to bid on total procurement 
could not submit bid meeting prices 
quoted by any other qualified bidder 
non-set-aside portion cannot be con- 
sidered uneconomic run under par. 
1-804.2(a), Armed Services Procure- 
ment Reg., which requires that 
division between non-set-aside por- 
tion and set-aside portion shall be 
not less than an economic produc- 
tion or reasonable run. -............. 

Negotiation v. withdrawal—where, 

after administrative determination 

that portion of procurement set aside 
for small business was in error be- 
cause there was no need for addi- 
tional tooling to be furnished under 
restricted portion, but rather than 
withdraw set-aside a contract is 
negotiated with only eligible small 
business bidder on basis of same 
unit price at which non-set-aside 
award was made, plus lower tooling 
cost originally offered by small 
business concern, negotiation was 
justified and, even though overall 
contract price by reason of lower 
tooling cost is less than overall price 
under non-set-aside award, ac- 
eeptance by small business contrac- 
tor of negotiated terms precludes 
any price adjustment........... seen 
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Consideration—modification. (See Con- 
tracts, modification, consideration) 

Construction—intention of parties—where 
negotiated contract under which Govt. 
obtained contractor’s drawings and data 
was ambiguous because applicable mili- 
tary specification current at time of sub- 
mission of proposal provided that contract 
was only for purpose of examination and 
evaluation of equipment that was designed 
and perfected by contractor but contract 
contained general provision giving Govt. 
unlimited rights to drawings and data, the 
intention of contractor at time of negotia- 
tion that he did not intend to give up his 
right to drawings and data, together with 
meaning contractor attached to the rights 


clause, should prevail; therefore, adver- 


tised procurement using drawings and 
data without express authority and con- 
sent of contractor should be canceled_.. ___ 
Cost-type 
Litigation expenses, attorneys’ fees 
Patent infringement suits 
While legal expenses incurred in de- 
fense of patent infringement suit by 
contractor would not usually be 
allowable item of cost under Govt. 
cost-type contract entered into after 
date of revision to par. 15-205.31(c), 
Armed Services Procurement Reg., 


which precludes payment of ex- 


penses in patent infringement liti- 
gation as allowable item of cost, in 
@ case in which causes of action in 
suit—unauthorized use of trade 
secrets, patent infringement and 
breach of contract—are inseparable 


from standpoint of costs necessary 
to defend suit and record shows 
that contractor defendant has done 
everything possible to eliminate 
from suit cause of action relating to 
patent infringement, defense costs 
on other two causes of action being 
allowable, contractor may be paid 
proportionate share of its litigation 
expenses as indirect cost in perform- 


Revision of a provision in Armed 
Services Procurement Reg. relative 
to payment of legal expenses incident 
to patent infringement suits as 
allowable item of cost under Govt. 


cost-type contract does not have 
retroactive effect in determination 
of rights and liabilities of parties to 


contract entered into before effective 
date of revision 


Damages 
Government liability 
Delays—under supply contract for fur- 
nishing and installing mail-flow sys- 
tem in Post Office building which 
required work to be performed with 
minimum of interference with postal 
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operations, stop order issued when it 
was found unfeasible to permit con- 
tractor to continue work on accelerated 
delivery schedule was nct unreason- 
able order under contract, and, there- 
fore, Govt. is not liable under breach 
of contract theory 


Improper rejection—even though low 
bidder on subcontract qualified com- 
ponent he offered for installation in 
weapons system under other than 
Govt. prequalifying program, ap- 
proval of subcontract award by 
contracting officer, as provided by 
prime contract, would not be preju- 


dicial to interest of Govt., prime con- 


tractor having been authorized to 
solicit proposals on components from 
manufacturers which had not qualified 


under Govt. prequalifying program, 
subject to condition that components 


must qualify prior to installation and 
also that contracting officer would 
approve subcontract, and solicitation 
for bids by prime contractor not being 
strictly limited to Govt. prequalified 
sources, participation of unsuccessful 
subcontractor in Govt. prequalifica- 
tion testing program does not give 
rise to claim against Govt. for damages 


on basis of having been misled 


Data, rights, ete. 

Disclosure—restriction on disclosure of 
descriptive data by bidder who offers 
standard off-the-shelf item which is 
known to industry and which requires 
only minor but obvious modifications 
to make it conform to detailed descrip- 
tion in invitation did not prevent 
competing bidders from knowing essen- 
tial nature of product offered so as to 
make bid nonresponsive under descrip- 
tive literature restriction provisions in 
sec. 1-2.404-4 of Federal Procurement 


Use by Government 
Where negotiated contract under which 
Govt. obtained contractor’s drawings 
and data was ambiguous because 
applicable military specification cur- 
rent at time of submission of proposal 
provided that contract was only for 
purpose of examination and evaluation 
of equipment that was designed and 
perfected by contractor but contract 
contained general provision giving 
Govt. unlimited rights to drawings 
and data, the intention of contractor 


at time of negotiation that he did not 
intend to give up his right to drawings 
and data, together with meaning con- 
tractor attached to the rights clause, 
should prevail; therefore, advertised 
procurement using drawings and data 
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CONTRACTS— Continued 
Data, rights, ete.—Continued 
Use by Government—Continued 
without express authority and consent 
of contractor should be canceled...... 
A reservation in proposal submitted 
incident to negotiated procurement 
limiting use of contractor’s data and 
drawings by Govt. does not make 
offer qualified bid or make proposal 
unacceptable in manner in which 
qualification in bid in response to 
advertised competitive procurement 





Default—anticipatory breach—letter from con- 
tractor sent before required delivery date to 
procurement agency stating that supplier 
does not want to make item, that several 
other suppliers were tried but none would 
accept order, and, therefore, contractor 
“cannot send samples or deliver the order” 
constitutes clear repudiation of contract 
on basis that contractor will not perform 
due to inability to fipd supplier, and in 
view of such clear import positive state- 
ment that he is unwilling to perform is 
unnecessary to establish anticipatory 
breach; therefore, action of Govt., after 
receipt of letter, declaring contractor in 
default and assessing excess costs of repro- 
curement was proper... -.................-- 

Leases. (See Leases) 

Mistakes—for errors prior to award. 
Bids, mistakes) 

Modification 
Consideration 

Where specific statutory authority 
exists for payment of Federal funds to 
States without consideration such as 
is contained in Federal Water Pollu- 
tion Control Act, 33 U.8.C. 466e(b), 
under which contributions are made to 
States for construction of sewage treat- 
ment works, within certain maximum 
limitations, and subject to payment of 
remaining costs by grantee, principles 
precluding waiver of vested rights 
and modification of contracts by 
supplemental or substitute agreements 
are not for application, therefore, 
Surgeon General may amend grants, 
within monetary limits, when addi- 
tional funds become available, not- 
withstanding that grant for lesser sum 
has been offered and accepted and 
grantee obligated to provide all funds 
required over grant to complete pro- 


(See 


Although U.S. is not legally Mable for 
defects in construction of water and 
sewer project which was conveyed 
without warranty to City of Kodiak, 
Alaska, the similarity between this 
situation and cases in which vendors 
who constructed houses for purchasers 
were held liable under implied war- 
ranty for latent defects in houses 
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Modification— Continued 
Consideration—Continued 
creates doubt as to disposition by court 
of damage claim by City of Kodiak 
against Govt., and in light of such 
doubt waiver by the City of all claims 
against Govt. for defects in construc- 
tion is a real benefit to be regarded as 
consideration for amendment of re- 
payment agreement to extend time 
for repayment without any reduction 
of principal indebtedness provided 
administrative determination of ad- 
vantage to Govt. is made_............ 
To amend supply contract to include 
suspension of work clause set out in 
sec. 1-7.602-1 of Federal Procurement 
Regs. for use in construction contracts 
to entitle contractor to increased 
costs resulting from work stoppage 
would not be proper in absence of some 
consideration nor could contract be 
reformed in absence of proof that in- 
clusion of work suspension clause was 
in fact intended at time contract was 


Modification of schedule of rates type 
contract for stevedoring services 
to permit prospective change in 
rates to include additional payment 
for mechanization fund assessment 
established as result of new collec- 
tive bargaining agreement is proper 
under such schedule of rates type 
contract, which is continuing offer 
ripening into contract by perfor- 
mance of cargo service and under 
which Govt. establishes rates and, 
therefore, may prospectively change 

Modification of master stevedoring 
agreement, under which rates are 
negotiated on job basis, to include 
with commodity type rate addi- 
tional mechanization fund assess- 
ment established as result of new 
collective bargaining agreement is 
not subject to legal objection under 
such master type agreement, which 
requires only that contracting offi- 
cer obtain fair price, and whether fair 
price, including additional assess- 
ment costs, has been obtained does 
not go to legality of agreement or 
its modification..................... 

Modification of negotiated and adver- 
tised stevedoring contracts, which 
contained provisions authorizing 
price escalation and revision upon 
occurrence of certain contingencies 
and termination by either party, 
without cause, to permit revision of 
mechanization fund assessment on 
per revenue ton rather than per 
man-hour basis, as result of new 
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Modification—Continued 


Consideration—Continued 
Propriety—Continued 


collective bargaining agreement, does 
not require additional consideration, 
price revision clause giving Govt. 
benefit of better price constitutes 
effective part of consideration for 
revision, and under termination 
clause forebearance of contractor 
from exercising his termination right 
constitutes adequate consideration 
for modification 


Intention of parties not expressed—change 
orders—issuance of change order under 
standard construction contract which 
modified specification changes proposed 
by contractor and which was found to 
have been based on material discrepan- 
cies and errors in elements of work in- 
cluded by contractor did not result in 
valid contract modification in nature 
of secord and satisfaction to preclude 
contracting officer on basis of actual 
facts from unilaterally correcting mate- 
rial mistakes which were essential to 
determination of amount of equitable 
price adjustment due Govt. as result 
of specification changes. 


Mutual mistake—events prior to contract 
erecution—a fixed-price contract which 
was negotiated on the basis that an ele- 
ment of cost to the contractor was 
royalty payments required under certain 
existing license agreements, although 
shortly before execution of the contract 
but without the knowledge of either 
party, a Federal court relieved the con- 
tractor of liability for the royalty pay- 
ments, is regarded as a contract negoti- 
ated and executed on basis of a mistake 
on the part of both parties that a liability 
existed to pay royalties and, therefore, 
reformation is proper to permit Govt. 
to retain the amount overstated for 
royalty fees not legally required to be 


Statutory requiremente—the requirement 
in sec. 802, Merchant Marine Act, 1936, 
46 U.S.C. 1212, that sales contracts 
covering vessels constructed with Govt. 
aid include provision by which Govt. 
may acquire vessel in times of war 
or national emergency based on pre- 
scribed valuation formula is contractual 
requirement imposed by statute which 
may not be omitted from any such con- 
tracts nor may officer of the Govt. 
modify contracts to transfer obligation 
to nonsubsidized vessels, even though 
it would be to advantage of Govt. to 
acquire newer vessel at price of older 
subsidized vessel; therefore, in view of 
unambiguous language of the section and 
evidence of Congressional intent that 
obligation run with vessel built with 


Govt. aid, legislative sanction should be 
obtained before any transfer of sec. 802 
obligation to nonsubsidized vessels is 
undertaken 


Negotiation 


Administrative deter mination—negotiation 
of contract by Smithsonian Institution 
for installation of radio lecture system in 
Several museum galleries with one of 
several suppliers whose system and 
technical capabilities were determined 
to be best for purpose based on actual 
demonstration and trial of equipment of 
all offerors will not be considered con- 
trary to law or regulation, the installa- 
tion of equipment having direct and 
specific relationship to furtherance of 
purposes and objectives of the Smith- 
sonian—the increase and diffusion of 
knowledge—as provided in act of Aug. 
10, 1846, 20 U.S.C. 41, rather than to 
merely administrative or housekeeping 
functions of the Smithsonian similar to 
those of other Government agencies... 
After advertising 
An invitation with single brand name or 
equal clause which resulted in restrict- 
ing competition for more or less stand- 
ard item previously procured under 
invitation listing brand name of 
another manufacturer should be can- 
celed and procurement readvertised 
with less restrictive purchase descrip- 
tion and without reference to product 
of one particular manufacturer; how- 
ever, ifurgent needs of agency preclude 
development of proper sepcifications 
in time to permit formal advertising, 
consideration may be given to nego- 
tiating procurement for such material 
as is currently needed 

Requirements in invitation for non-set- 
aside portion of procurement, which 
specify that only those bidders who 
submit responsive bids for non-set- 
aside portion will be considered for 
award for set-aside portion, must be 
followed in determination of eligibility 
of bidders for award of set-aside por- 
tion, even though set-aside portion is 
negotiated procurement not subject to 
strict rules governing procurement by 
formal advertising; therefore, labor 
surplus area bidder who failed to 
acknowledge material amendment 
thereby making his bid nonresponsive 
to advertised non-set-aside portion 
may not be regarded as eligible bidder 
for consideration of set-aside portion of 


Authority—although sec. 15 of Small 
Business Act, 15 U.S.C. 644, does not 
specifically provide for negotiation of 
contracts with small business concerns, 
to construe mandatory language of 
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Negotiation— Continued 

section as merely permitting smal! busi- 
ness concerns to participate in procure- 
ments on basis of having submitted 
lowest responsive bids under formal 
advertising procedures, which they are 
entitled to do, would render section 
meaningless and serve no useful purpose; 
therefore, section is construed as author- 
izing negotiation of partial set-asides for 
smal] business subsequent to unre- 
stricted formally advertised portion of 


Cost, ete., data—while cost breakdowns are 
important in determining whether 
prices quoted in negotiated procurement 
are fair and reasonable and should be 
furnished when requested by the Govt., 
neither Armed Services Procurement 
Act, 10 U.S.C. 2301, et seg., nor procure- 
ment regulations makes failure to fur- 
nish such breakdown fatal to contract 
subsequently awarded; therefore, failure 
of successful offeror to furnish cost break- 
down incident to negotiated military 
procurement in which contracting officer 
had knowledge of Federal Supply 
Schedule prices and information from 
competition, which afforded basis for 
determination that price was fair and 
reasonable, does not constitute legal basis 
for cancellation of contract.............. 


Daration, ete.—in negotiated military 
procurement in which delivery was im- 
portant factor the establishment of 
cutoff date for negotiations with offerors 
2 months in advance of first delivery date 
based on normal lead time for production 
of item to assure that urgent deliveries 
would be timely met may be regarded as 
reasonable time for termination of nego- 
tiations under par. 3-801.3(iv) and 3-804, 
Armed Services Procurement Reg., 
which recognizes that there has to be 
some eventual cutoff date. ............. 


Propriety 
A determination to negotiate construc- 
tion contract for renovation of a build- 
ing with contractor who was perform- 
ing other work at same location based 
on conclusions that plans and specifi- 
cations did not show all unknown 
conditions, that other bidders without 
special knowledge of site might include 
factors to protect themselves from 
uncertain conditions, thereby increas- 
ing costs, or might fail to include 
contingency factors resulting in delays 
or inferior work, and that particular 
contractor offered greatest assurance 
that work would meet technical and 
time requirements determination 
based on conclusions which do not 
justify either failure to obtain com- 
petitive bids or negotiation of contract 
under advertising exception in 10 
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Propriety—Continued 
U.S.C. 2304(a)(10) for procurements 
when it is impracticable to obtain 
I vcecetminstiisnnnieinane 
Contractual arrangement for conversion 
of heating plant at military installation 
from coal to gas at cost in excess of 
$25,00@ to be financed from annual 
Army operation and maintenance 
funds under which public utility sup- 
plier would convert equipment with- 
out cost to Govt., except indirectly as 
may be reflected in service rates, sub- 
ject to payment in event of termination 
by Govt. within 10 years c. net termi- 
nation charge based on cost of facilities 
as depreciated annually would be not 
only evasion of sec. 637, Department 
of Defense Appropriation Act, 1962, 
which prohibits use of operation and 
maintenance funds for projects in 
excess of $25,000 but also of competitive 
bidding requirements of law.......... 
Where, after administrative determina- 
tion that portion of procurement set 
aside for small business was in error 
because there was no need for addi- 
tional tooling to be furnished under 
restricted portion, but rather than 
withdraw set-aside a contract is nego- 
tiated with only eligible smal! business 
bidder on basis of same unit price at 
which non-set-aside award was made, 
plus lower tooling cost originally 
offered by small business concern, 
negotiation was justified and, even 
though overall contract price by reason 
of lower tooling cost is less than overall 
price under non-set-aside award, ac- 
ceptance by small business contractor 
of negotiated terms precludes any price 
adjustment 


Offer and acceptance—signatures—low bid 


which is submitted in name of individual 
who is one of principals in corporation 
from which bid was solicited but who 
signs as co-owner of corporation under his 
name only must be regarded as bid from 
corporation as named in bid; however, if 
there is no corporation in individual 
bidder’s name, award to any other entity 
would not be proper...................... 
(See Set-Off, contract 
payments) 


Performance —defects —liability —although 


U.S. is not legally liable for defects in 
construction of water and sewer project 
which was conveyed without warranty to 
City of Kodiak, Alaska, the similarity 
between this situation and cases in which 
vendors who constructed houses for pur- 
chasers were held liable under implied 
warranty for latent defects in houses 
creates doubt as to disposition by court of 
damage claim by City of Kodiak against 
Govt., and in light of such doubt waiver by 
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defects in construction is a real benefit to 
be regarded as consideration for amend- 
ment of repayment agreement to extend 
time for repayment without any reduction 
of principal indebtedness provided admin- 
istrative determination of advantage to 
Govt. is made 


Price adjustment 
Delays, etc., by Government—under sup- 
ply contract for furnishing and installing 
mail-flow system in Post Office building 
which contained standard changes 
provision and required that work first 
on one floor and then on another be per- 
formed without unreasonable interfer- 
ence with postal operations, suspension 
of work ordered by Govt. while con- 
tractor was simultaneously working on 
both floors in accordance with mutually 
agreed alternate delivery schedule to 
permit contractor to make up time lost 
for excusable delay may not be regarded 
as unreasonable or unauthorized under 
contract when actual work schedule was 
no longer than that contemplated, with- 
out modifying agreement, and waiver of 
original delivery schedule for benefit of 
contractor may not be construed as 
waiver of requirement that work be 
performed without interference with 
postal operations or of right to stop work 
to insure proper performance; therefore, 
delay is not one entitling contractor to 
adjustment of contract price under 


Price redetermination—overpay me nts— 
interest—overpayment to contractor 
under military repair contract that 
contains price redetermination clause is 
debt on which Govt. has right to charge 
interest and where contractor disputes 
amount determined by contracting 
officer to represent overpayment and, 
after appeal to Armed Services Board of 
Contract Appeals, refunds lesser amount 
determined by Board to have been over- 
paid but does not pay interest, con- 
tractor is regarded as indebted for in- 
terest chargeable from date of determina- 
tion of overpayment by contracting 
officer and failure to refund interest due 
is proper basis to continue contractor’s 
name on “hold-up list” of contractors 
indebted to Govt. 


Proprietary, ete., items.—(See Contracts, 

data, rights, etc.) 

Qualified products. (See Contracts, speci- 

fications, qualified products) 

Reformation. (See Contracts, modification) 

Sales. (See Sales) 

Specifications 

Ambiguous—effect not prejudical to bid- 
dere—although bid bond provision re- 
quiring submission of bid bonds in 


amount equal to 5 percent of bid in 

invitation for furnishing numerous 

items, plus item for optional and con- 
tingent quantities to be determined 
after award, is ambiguous as to whether 
amount of bond should cover optional 
quantities, fact that low bidder, as well 
as 50 percent of other bidders, submitted 
bid bond in amount not including 
optional quantities, which was in ac- 
cord with procurement agency’s intent 
to evaluate bids on basic bid alone, no 
injustice to competitive position of 
bidders resulted from ambiguity; there- 
fore, award to low bidder submitting 
bid bond in amount excluding optional 
quantities was not improper. 

Changes, revisions, etc. 

Advertising compliance. (See Adver- 
tising, necessity or nonnecessity, 
specification changes) 

Finality—issuance of change order under 
standard construction contract which 
modified specification changes pro- 
posed by contractor and which was 
found to have been based on material 
discrepancies and errors in elements of 
work included by contractor did not 
result in valid contract modification 
in nature of accord and satisfaction to 
to preclude contracting officer on basis 
of actual facts from unilaterally cor- 
recting material mistakes which were 
essential to determination of amount 
of equitable price adjustment due 
Govt. as result of specification 


Conformability of equipment, etc., offered 
Basis for deter mination—rejection of bid, 
which was not unresponsive on its 
face, on assumption that engine offered 
by low bidder would not meet re- 
quirements in specifications, which 
assumption was based on conflicting 
information received by contracting 
officer at his request from manufac- 
turer without complete knowledge 
as to reason for request and without 
bidder being afforded opportunity to 
be heard before rejection, is not proper. 
Samples submitted prior to award— 
bidder who fails to furnish with his 
bid detailed specifications required by 
invitation which also contained pro- 
vision reserving right in Govt. to 
require samples after bid opening may 
not have sample requirement invoked 
to determine responsiveness of bid at 
time of bid opening since sample 
requirement must be interpreted as 
having been included for purpose of 
determining whether product con- 
forming to detailed specifications could 
be made and whether it would ade- 
quately serve Govt.’s purpose rather 
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Conformability of equipment, etc., of- 


fered—Continued 
than for determining what bidder 


Definiteness requirement 


Invitations for labor surplus set-asides 
should contain clear statements as to 
information which bidders will be 
required to furnish for determination 
of eligibility as surplus labor concern, 
the supporting data, if any, which 
may be required, and whether any 
or all of information is to be furnished 
with invitation and effect of failure to 
furnish information; however, pend- 
ing issuance of definite instructions, 
negotiations for labor surplus set- 
asides under invitations which do not 
contain specific requirements should 
be conducted on basis of full informa- 
tion obtained from all eligible, inter- 
ested bidders rather than from only 
low bidder on non-set-aside portion... 
Plan for evaluation of rate tenders sub- 
mitted by carriers, regulated and un- 
regulated, for shipment of household 
effects of military and civilian person- 
ne] which would require, as condition 
precedent to consideration, 30-cent per 
pound per article released valuation, 
would specify that released valuations 
of higher amounts would not be con- 
sidered for bid evaluation purposes, 
and further would limit Hability of 
carriers in customary trade terms and 
conditions will provide uniform and 
accurate evaluation method for select- 
ing carrier offering lowest overall cost 
of service and, therefore, such evalua- 
tion plan is consistent with decisions 
holding that basis for evaluation of 
bids should be clear and exact and 
made known to bidders in advance 
of bid preparation.................... 


Descriptive data 


Ability to farnish 

A brand name or equal invitation 
issued incident to advertised pro- 
curement which did not contain 
sufficient information for bidders 
who had not previously been 
awarded contracts for items to as- 
certain material characteristics of 
model, which required some com- 
mon use items to be of a certain 
model or equal when these items 
have been adequately described in 
Govt. specifications, and under 
which bid could be evaluated even 
though bidder was unable to comply 
with descriptive data requirements of 
the ‘‘or equal’’ provision is an invita- 
tion which is unnecessarily restric- 
tive, does not apprise all bidders of 
requirements so that they can com- 
pete on equal basis and, therefore, is 
& legally defective invitation........ 
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Descriptive data—Oontinued 
Ability to farnish—Oontinued 
The descriptive data requirements of 
an “or equal” provision in adver- 
tised military procurement under 
which bid was considered responsive 
to some items even though bidder 
was unable to comply with descrip- 
tive data requirement because he 
was unable to obtain essential char- 
acteristics of item and submitted 
his bid on basis of model indicates 
that contracting officers were cogni- 
gant of requirements of model 
without necessity for additional 
descriptive data so that descriptive 
data requirements made invitation 


A construction invitation which re- 
quires bidders to furnish with their 
bids a description of work to be 
performed by their own organiza- 
tion but, except for limitation on 
total amount of work which may be 
subcontracted, does not obligate 
bidders to perform those segments 
of work listed in their bids is not 
such @ material requirement that 
failure to submit information with 
bid would be fatal to consideration 
of bid for award and, therefore, low 
bidden was properly permitted to 
furnish information after bid open- 
ing and his bid may be considered 


Low bidder who is permitted, after 
bid opening, to furnish description 
of work to be performed with his 
own organization but who, regard- 
less of whether he furnishes informa- 
tion, is obligated to perform in 
accordance with specifications, in- 
cluding limitation on subcontract 
work, is not considered as having 
been given option to avoid award, 
possibility of options arising where 
bidder does not commit himself to 
perform in accordance with speci- 
fications but makes counteroffer 
which he may or may not accept... 

Inadequate—invitation that reserved to 
Govt. right to request additional in- 
formation after bid opening, and to 
reject any bid should bidders fail to 
comply, but did not notify bidders 
that submission of inadequate de- 
scriptive data would be cause for re- 
jection of bids does not convey im- 
pression that failure to conform with 
descriptive data requirement at time 
of bid submission would be cause for 
rejection of bids; therefore, inadequacy 
of descriptive data submitted with 
low bid that did not include overall 
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offer to comply with all requirements 
of invitation does not require rejection 
of bid, and fact that 1ow bid omitted 
blanket offer to conform is immaterial, 
overall offer to conform not overcoming 
need to conform with descriptive data 
requirement of invitation 


Deviations 


Descriptive literature—bidder whovoffers 
articles other than brand name articles 
specified in invitation for various 
combinations of items and in lieu of 
required descriptive data includes on 
bid the phrase “According to bid 
specs.”” may not be regarded as having 
offered exact duplicate of named brand 
for phrase “According to bid specs.” 
may not be interpreted as definite 
offer to furnish article conforming to 
those characteristics of brand name 
model not covered by referenced Fed- 
eral specifications and, therefore, bid 
is nonresponsive to those items for 
which one or more material character- 
istics are required to be determined 
from brand name articles, but failure 
to submit descriptive data does not 
justify rejection of bid as to those items 
without brand name reference and 
those for which brand name reference 
does not contribute materially to 
definitive description of articles 


Informal v. substantive 


A construction invitation which 
requires bidders to furnish with 
their bids a description of work 
to be performed by their own organt- 
zation but, except for limitation on 
total amount of work which may be 
subcontracted, does not obligate 
bidders to perform those segments 
of work listed in their bids is not 
such material requirement that fail- 
ure to submit information with bid 
would be fatal to consideration of 
bid for award and, therefore, low 
bidder was properly permitted to 
furnish information after bid opening 
and his bid may be considered for 


Low bidder who is permitted, after 
bid opening, to furnish description 
of work to be performed with his 
own organization but who, regard- 
less of whether he furnishes informa- 


tion, is obligated to perform in 
accordance with specifications, in- 
cluding limitation on subcontract 
work, is not considered as having 
been given option to avoid award, 
possibility of options arising where 
bidder does not commit himself to 
perform in accordance with specifi- 


Informal v. substantive—Continued 
cations but makes counteroffer 
which he may or may not accept.... 

Evaluation factors—plan for evaluation of 
rate tenders submitted by carriers, 
regulated and unregulated, for shipment 
of household effects of military and 
civilian personnel which would require, 
as condition precedent to consideration, 
30-cent per pound per article released 
valuation, would specify that released 
valuations of higher amounts would not 
be considered for bid evaluation pur- 
poses, and further would limit liability 
of carriers in customary trade terms and 
conditions will provide uniform and 
accurate evaluation method for select- 
ing carrier offering lowest overall cost of 
service and, therefore, such evaluation 
plan is consistent with decisions holding 
that basis for evaluation of bids should 
be clear and exact and made known to 
bidders in advance of bid preparation_- 

Failure to furnish something required 

Notwithstanding reservation in invita- 

tion that bidders may be required to 
submit additional data after bids are 
opened should data submitted be 
insufficient for proper bid evaluation, 
if bids cannot be evaluated for conform- 
ance -with advertised requirements 
solely on basis of content at time of 
bid opening, invitation must be can- 
celed as defective; however, if addi- 
tional data is for purpose of determin- 
ing responsibility, or some other factor 
not related to responsiveness, bids may 
be considered for award. 

Addenda acknowledgment 

Failure of low bidder, incident to total 
procurement of several thousand 
dollars, to acknowledge addendum 
which had effect of reducing cost of 
work by trivial amount ($15) may 
not be regarded as prejudicial to 
next low bidder whose bid price was 
more than a thousand dollars higher 
or to any of other bidders and, 
therefore, failure to acknowledge 
addendum may be regarded as 
informality which may be waived. 

Failure to acknowledge amendment 
increasing quantity specified in 
invitation by low bidder who had 
gratuitously offered to furnish larger 
quantity at same price so that bid 
on which he could be bound meets 
requirements in amended invitation 
does not result in giving bidder 
choice after bid opening and is not 
prejudicial to other bidders; there- 
fore, failure to acknowledge amend- 
ment may be waived as informality 
and bid considered for award 
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Bid bond 
Bid bond accompanying low bid for 
construction project submitted on 
commercial form which differed 
from standard Govt. form in that it 
did net contain any forfeiture pro- 
vision in case bidder failed to give 
performance bond, but which did 
contain provision to indemnify 
Govt. against bidder’s failure to 
enter into contract in accordance 
with its bid, is bid bond which 
did not limit Govt.’s right to in- 
demnification and, therefore, techni- 
eal deficiency in bid bond is not 
deficiency which makes bid bond 
nonresponsive to invitation and low 
bid may be considered for award.. 
Sufficiency—although bid bond pro- 
vision requiring submission of bid 
bonds in amount equal to 5 percent 
of bid in invitation for furnishing 
numerous items, plus item for 
optional and contingent quantities 
to be determined after award, is 
ambiguous as to whether amount 
of bond should cover optional 
quantities, fact that low bidder, as 
well as 50 percent of other bidders, 
submitted bid bond in amount not 
including optional quantities, which 
was in accord with procurement 
agency’s intent to evaluate bids on 
basic bid alone, no injustice to com- 
petitive position of bidders resulted 
from ambiguity; therefore, award to 
low bidder submitting bid bond in 
amount excluding optional quanti- 
ties was not improper. ...........-- 
Blanket offer to conform to specifications 
A blanket offer of compliance with 
specifications by bidder who fails 
to submit sufficient descriptive data 
under invitation for procurement 
of highly specialized equipment 
which provided that data was 
necessary for bid evaluation pur- 
poses and that bids would be re- 
jected if data is nonconforming does 
not overcome or render nugatory 
either specific requirement for 
furnishing descriptive data or extent 
to which such data will be considered 
in evaluation of bids................ 
Invitation that reserved to Govt. 
right to request additional informa- 
tion after bid opening, and to reject 
any bid should bidders fail to com- 
ply, but did not notify bidders that 
submission of inadequate descrip- 
tive data would be cause for rejection 
of bids does not convey impression 
that failure to conform with de- 
scriptive data requirement at time of 
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CONTRACTS— Continued 
Specifications— Continued 
Failure to furn’sh something required— 
Gontinued 
Blanket order to conform to specifica- 


A construction 


tions—Continued 
bid submission would be cause for 
rejection of bids; therefore, inade- 
quacy of descriptive data submitted 
with low bid that did not include 
overall offer to comply with all 
requirements of invitation does not 
require rejection of bid, and fact 
that low bid omitted blanket offer 
to conform is immaterial, overall 
offer to conform not overcoming 
need to conform with descriptive 
data requirement of invitation...... 


Drawings, samples, etc.—bidder who 


submitted with his bid a rough sketch 
of design other than that contemplated 
by invitation which required submis- 
sion of descriptive literature and did 
not designate design as alternate or 
submit preliminary drawings as re- 
quired in instructions to bidders in 
such cases should have foreseen ne- 
cessity for more detailed drawings 
than would have been required for 
design contemplated so that evalua- 
tion of proposal could be made; 
therefore, although alternate design 
was permissible under invitation, 
determination by contracting agency 
that sketch was inadequate and that 
bid should be rejected for failure 
to comply with descriptive literature 


requirement is not improper.......... 
Information 
A provision in construction invitation 


which limits amount of subcontract- 
ing and requires bidder to furnish 
with bid information as to work to 
be performed by his own organiza- 
tion is designed to preclude award 
to other than bona fide construction 
contractors whose chief purpose in 
bidding is for “bid shopping’’ and, 
therefore, such information furnish- 
ing requirement is regarded as 
having been designed to assist 
procurement agency in determina- 
tion of bidder’s responsibility rather 
than in determination of respon- 
siveness of bid 


invitation which 
requires bidders to furnish with 
their bids a description of work to 
be performed by their own organi- 
zation but, except for limitation on 
total amount of work which may be 
subcontracted, does not obligate 
bidders to perform those segments 
of work listed in their bids is not 
such @ material requirement that 
failure to submit information with 
bid would be fatal to consideration 
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Page | CONTRACTS—Continued Page 
Specification—Continued 


Failure to furnish something required— Con. 
Information—Continued 


of bid for award and, therefore, low 
bidder was properly permitted to 
furnish information after bid open 
ing and his bid may be considered 


Low bidder who is permitted, after 
bid opening, to furnish description 
of work to be performed with his 
own organization but who, regard- 
less of whether he furnishes informa- 
tion, is obligated to perform in 
accordance with specifications. in- 
cluding limitation on subcontract 
work, is not considered as having 
been given option to avoid award, 
possibility of options arising where 
bidder does not commit himself to 
perform in accordance with specifi- 
cations but makes counteroffer 
which he may or may not accept.... 

Under invitation which permitted 
bidders to change portions of work 
which could be subcontracted up to 
minimum limitation, low bidder 
who was permitted, after bid open- 
ing, to furnish description of work to 
be performed by his own organiza- 
tion does not have any advantage 
over other bidders to “bid shop”; 
however, if there is no real need for 
such work information, requirement 
should be eliminated in future 
invitations. 

Both rejection of bids of several bid- 
ders for failure to furnish descriptive 
material and detailed statements 
showing difference between articles 
they offered and single brand name 
specified in invitation and denial 
of bidder’s request for permission to 
furnish omitted data after bid open- 
ing were proper administrative 
actions under terms of invitation 
which specified that failure to 
furnish information would require 
rejection of bids 

Bidder who fails to quote price on 
engineering data items and on 
several items of equipment added 
by amendment to invitation which 
specifically required bidders who 
had not furnished data to submit 
bid on original data has submitted 
bid which does not conform to in- 
vitation and which does not indicate 
intention of bidder, and to permit 
bidder to clarify his intention that 
items were to be furnished without 
additional charge would be prej- 
udic.: te other bidders; therefore, 
rejection of bid as nonresponsive 


Requirement that bidders for military 
construction project furnish with 


their bids information on amount 
of work to be performed with their 
own organizations otherwise their 
bids will be considered nonrespon- 
sive is requirement for purpose of de- 
termining responsibility of bidder 
rather than responsiveness of their 
bids so that par. 2-301(@), Armed 
Services Procurement Reg., re- 
quiring rejection of bids where in- 
formation which bidders have not 
furnished is to be used to determine 
responsiveness of bid in not for 
application; therefore, failure of two 
low bidders to submit performance 
of work information with their bids 
does not require rejection and 
permission to furnish information 
after bid opening is not improper... 


Qualified products 
Advertising procedure—where only one 


concern has qualified as manufacturer 
of product under formally advertised 
invitation and where time between 
date invitation is to be issued and 
date bids are to be opened is insuffi- 
cient to enable other potential sup- 
pliers to obtain qualifications of their 
products, the qualified product should 
be procured by negotiation rather 
than by competitive bidding 


Listing 


Although award to only bidder offer- 
ing qualified product list item in 
response to invitation which auto- 
matically entitled qualified product 
bidder to first consideration as 
against bidder offering unqualified 
product at lower price is tantamount 
to procurement from sole source 
under formally advertised procure- 
ment, such award when neither 
procuring agency nor only qualified 
bidder had any knowledge that some 
other manufacturer would not have 
his product qualified in time for 
consideration and when qualified 
product bidder was not in any posi- 
tion to inflate its bid price is not 
legally objectionable. 


Low bidder who continues to offer 
unqualified product in response to 
solicitations under invitations, 
which automatically entitled lowest 
bidder offering qualified product to 
receive first consideration for award 
or reserved right in procuring agency 
to award contract to qualified 
product bidder, bas been afforded 
ample opportunity to have his 
product qualified and has not, 
therefore, been discriminated against 
in procurement. 
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Listing—Continued 
Even though low bidder on subcon- 
tract qualified component he offered 
for installation in weapons system 
other than under Govt. prequalifying 
program, approval of subcontract 
award by contracting officer, as 
provided by prime contract, would 
not be prejudicial to interest of 
Govt., prime contractor having 
been authorized to solicit proposals 
on components from manufacturers 
which had not qualified under Govt. 
prequalifying program, subject to 
condition that components must 
qualify prior to installation and also 
that contracting officer would 
approve subcontract, and solicita- 
tion for bids by prime contractor 
not being strictly limited to Govt. 
prequalified sources, participation 
of unsuccessful subcontractor in 
Govt. prequalification testing pro- 
gram does not give rise to claim 
against Govt. for damages on basis 
of having been misled_............. 
Removal—removal of item offered by 
low bidder from qualified products 
list after bids are opened and evaluated 
under invitation which obligates 
bidder to furnish item meeting 
specifications is immaterial in con- 
sideration of legality of award or en- 
forcement of contract and, therefore, 
removal of item from qualified prod- 
ucts list does not make low bid non- 
responsive to preclude an award__.... 


Restrictive 
Particular make 


A brand name or equal invitation 
issued incident to advertised pro- 
curement which did not contain 
sufficient information for bidders 
who had not previously been 
awarded contracts for items to 
ascertain material characteristics of 
model, which required some com- 
mon use items to be of a certain 
model or equal when these items 
have been adequately described in 
Govt. specifications, and under 
which bid could be evaluated 
even though bidder was unable to 
comply with descriptive data re- 
quirements of the “or equal” pro- 
vision is an invitation which is 
unnecessarily restrictive, does not 
apprise all bidders of requirements 
so that they can compete on equal 
basis und, therefore, is a legally 
defective invitation................. 

An “or equal” provision in invitation 

issued incident to advertised mili- 

tary procurement which did not 
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Particular make—Continued 


contain sufficient information for 
bidders who had not previously 
been awarded contracts for items to 
ascertain material characteristics of 
model serves no useful purpose and 
appears to have been included in 
attempt to meet language of com- 
petitive bid requirement while dis- 
regarding its spirit.................. 


A brand name or equal invitation 
issued incident to advertised mili- 
tary procurement which included 
certain common-use subitems that 
have been adequately described in 
Govt. specifications without refer- 
ence to brand name is regarded as 
improper use of brand name or 
equal procurement under par, 1-1202 
of Armed Services Procurement 
Reg., which require use of existing 
specifications unless they do not 
meet particular needs of procuring 


The descriptive data requirements of 
an “or equal” provision in adver- 
tised military procurement under 
which bid was considered responsive 
to some items even though bidder 
was unable to comply with descrip- 
tive data requirement because he 
was unable to obtain essential 
characteristics of item and sub- 
mitted his bid on basis of model 
indicates that contracting officers 
were cognizant of requirements of 
model without necessity for addi- 
tional descriptive data so that de- 
scriptive data requirements made 
invitation unduly restrictive_....... 


A brand name or equal invitation 
issued pursuant to advertised mili- 
tary procurement which did not 
contain sufficient data on brand 
name items to permit bidders to bid 
responsively so that bidders were 
required either to request necessary 
data from maker of items, @ com- 
peting bidder, or to guess at essential 
qualities of items puts bidders in 
highly disadvantageous competitive 
position and may not be regarded 
sufficiently descriptive invitation to 
permit full and free competition, 
and the “or equal” provision in 
invitation which states that con- 
tracting agency possesses informa- 
tion necessary for preparation of 
bids serves no useful purpose but 
must be regarded as attempt to 
meet language of competitive bid- 
ding statute while disregarding its 
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Restrictive—Continued 
Particular make—Continued 
Although award for manufacture of 
air start systems for jet aircraft to 
maker of brand name items used in 
systems under invitation which did 
not contain sufficient data on brand 
name items to permit other bidders 
to bid responsively was improper, 
in view of urgent need for the sys- 
tems, lack of time in which to draft 
and issue new invitation fer bids, 
and probability that negotiation of 
new contract with contractor for 
systems already partially con- 
structed would be required, ob- 
jection to continuance of contract 
would not be justified and cancella- 
tion would serve no useful purpose; 
however, future brand name or 
equal invitations should contain 
necessary available information to 
permit responsive bids from bidders 
offering other than brand name 


Although inclusion of single brand 
name or equal provision in invita- 
tion was intended to be descriptive 
rather than restrictive, record, which 
shows that of 35 prospective bidders 
contacted only nine submitted bids 
and four of these bids were required 
to be rejected as nonresponsive solely 
because of additional requirements of 
brand name clause, shows that 
actual effect was restrictive; there- 
fore, single brand name or equal 
invitation for item standard to 
trade and previously purchased by 
procurement agency listing another 
brand name does not meet full and 
free competitive requirements of 
advertised procurement 

Qualified products. (See Contracts, 
specifications, qualified products) 


Status 


Master agreements—modification of mas- 
ter stevedoring agreement, under which 
rates are negotiated on job basis, to in- 
clude with commodity type rate addi- 
tional mechanization fund assessment 
established as result of new collective 


bargaining agreement is not subject to 
legal objection under such master type 
agreement, which requires only that 
contracting officer obtain fair price, and 
whether fair price, including additional 
assessment costs, has been obtained does 


not go to legality of agreement or its 


Schedule of rates type—modification of 
schedule of rates type contract for 
stevedoring services to permit prospec- 
tive change in rates to include additional 
payment for mechanization fund assess- 


ment established as result of new collec- 
tive bargaining agreement is proper 
under such schedule of rates type con- 
tract, which is continuing offer ripening 
into contract by performance of cargo 
service and under which Govt. estab- 
lishes rates and, therefore, may pros- 
pectively change rates 


Subcontracts 


Bid shopping 
A provision in construction invitation 
which limits amount of subcontracting 
and requires bidder to furnish with bid 
information as to work to be performed 
by his own organization is designed to 
preclude award to other than bona 
fide construction contractors whose 
chief purpose in bidding is for “bid 
shopping” and, therefore, such infor- 
mation furnishing requirement is 
regarded as having been designed to 
assist procurement agency in deter- 
mination of bidder’s responsibility 
rather than in determination of 


Under invitation which permitted bid- 
ders to change portions of work which 
could be subcontracted up to mini- 
mum limitation, low bidder who was 
permitted, after bid opening, to furnish 
description of work to be performed by 
his own organization does not have 
any advantage over other bidders 
to “bid shop”; however, if there is no 
real need for such work information, 
requirement should be eliminated in 
future invitations. 


Termination 


Convenience of Government 
Standby coste—standby costs which 
were actually incurred in performance 
of contract prior to its termination for 
convenience of Govt. and which are 
determined as necessary to fairly com- 
pensate contractor for work done 
and preparations made for terminated 
portion of contract under par. 8-301, 
Armed Services Procurement Reg., 
may be included in termination settle- 
ment; however, question of whether 
standby costs are for inclusion and to 
what extent are matters for determina- 


tion in first instance by contracting 


Supplemental agreement—contracting 
Officer’s recommendation that full 
amount representing standby costs 
claimed by contractor incident to 
termination of contract for convenience 
of Govt. be paid when settlement 
agreement did not indicate that con- 
tracting officer regarded amount 
excepted from final settlement agree- 
ment as properly for payment under 
agreement is inadequate to support 
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CONTRACTS—Continued 
Termination—Continued 
Convenience of Government—Con. 
payment of claim in view of provisions 
in par. 8-209.2, Armed Services Procure- 
ment Reg., to effect that separate 
settlement of excepted items “shall 
be set forth in settlement agreements” 
and par. 8211 requiring review of 
proposed settlement; therefore matter 
is remanded to contracting officer for 
execution of additional settlement 
agreement or determination pursuant 
to Armed Services Procurement Reg.. 
CORPORATIONS 
Affiliated—corporate entity—corporation 
which is authorized to provide only pro- 
tective, maintenance, and custodial serv- 
ices but which is wholly owned subsidiary 
of corporation doing business as detective 
agency with mutual directors and officers 
with that of parent company may be 
regarded as separate legal entity, and fact 
that companies have same officers does not 
preclude recognition of separate identity 
of subsidiary if separation of corporate 
affairs is maintained; therefore, award of 
contract to separate corporation estab- 
lished to perform only protective services 
would not be contrary to detective employ- 
ment prohibition in act of Mar. 3, 1893, 
5 U.8.C, 53, which was designed to pro- 
hibit contracts with detective agencies 
but not to preclude employment of agency 
concerned solely with protective services... 






COURTS 


Costs 
Government Hability 
Absence of statutory authority—where 
court costs assessed against U.8. in 
tax lien enforcement actions decided 
adversely to Govt. by State and Fed- 
eral courts that are without authority 
to allow such costs under 28 U.8.C. 
2412(a), in absence of express statutory 
authority making Govt. liable for 
costs, have become part of judgments 
and judgments are final, U.S. is re- 
quired to pay judgments, including 
costs, and permanent appropriation 
for payment of judgments established 
under 31 U.8.C. 724a is available for 
payment, upon settlements issued by 
GAO, provided that in connection 
with State court judgment certifica- 
tion as required by 28 U.8.C. 2414 is 
furnished by Attorney General....... 
Depositions—order by U.S, Dist. Court 
requiring Govt. to pay travel expenses 
and fee of plaintiff’s attorney in con- 
nection with taking of depositions by 
Govt. incident to civil suit brought 
against U.S. by serviceman who is 
not able to afford expense, although 
he did not bring suit as indigent plain- 
tiff (forma pauperis), is, under rule 
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Coste—Continued 
Government liability—Continued 


30(b) of Federal Rules of Civil Proce- 
dure, 28 U.8.0. App. Rule 30(b) (Civil 
Proc.), within discretion of Court to 
require party at whose instance deposi- 
tion is taken to pay reasonable ex- 
penses, including attorney’s fees, and 
U.S, as party moving to take deposi- 
tion is subject to Court's discretion; 
therefore, payment of travel expenses 
and fee of plaintiff’s attorney is ap- 


Decisions 

Daub ov. United States, Ct. Cl. No. 533- 
59, decided July 19, 1961. (See Com- 
pensation, removals, suspensions, etc., 
classified civil service) 

Dowling v. United States, Ct. Cl. No. 
174-60, Feb. 7, 1962. (See Gratuities, 
mustering-out pay, reservists in “‘with- 
out component” service after regular 
commission) 

Fagan, et al. v. United States, Ct. Cl. No. 
535-57, decided May 4, 1960. (See Pay, 
retired, election of pay computation 
method, retroactive) 

Ferguson v. United States, Ct. Cl. No. 367- 
58, decided Dec. 6, 1961. (See Pay, 
retired, disability, service qualification) 

Gover v. United States, Ct. Cl. No. 535-57, 
decided May 4, 1960. (See Pay, retired, 
election of pay computation method, 
retroactive) 

Simpeon, United States v., 10 USCMA 
229, 27 CMR 303. (See Pay, courts- 
martial sentences, enlisted personnel, 
reduction in grade, effect of United 
States 0. Simpson) 

Thomas v. United States, Ct. Cl. No. 
474-59, decided May 3, 1961. (See Com- 
pensation, removals, suspensions, etc., 
classified civil service). 

Watman v. United States, Ct. Cl. No. 189- 
59, Mar. 1, 1961. (See Compensation, 
double, concurrent military retired and 
civilian service pay, Reserve member- 
ship, Army of the United States) 


Judgments, decrees, etc. 


Acceptance as precedent by General Ac- 
counting Office—holding in Dowling v. 
U.S., Ct. Cl. No. 174-60, decided Feb. 
7, 1962, that reservists are entitled to 
mustering-out payments upon accept- 
ance of regular commission while con- 
tinuing in temporary officer without 
component status, which holding was 
based on Congressional intent to give 
reservists option to receive such pay- 
ment at time of discharge or release to 
deter them from reverting to inactive 
Reserve status rather than on concept 
of termination or break in service and, 
therefore, in view of legislative history 
of option provision, Dowling holding 
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Acceptance as precedent by General Ac- 
counting Office—Continued 
will be followed in audit of accounts 
and settlement of mustering-out pay 
claims. 36 Comp. Gen. 645, modified_. 
Agents—principal’s liability—although U.S. 
was not a party in litigation incident to 
acquisition of rights-of-way for flood con- 


trol project, judgment by highest court 
of @ State against State flood control 
district, acting as agent for U.8., even 
though regarded as excessive and un- 
reasonable by Federal Govt., was 
rendered after Govt.’s position as to 
proper measure of damages was pre- 
sented to and considered by court and 
is, therefore, conclusive on parties of 
interest and issues and cannot be re- 
litigated in Federal courts. 
Res judicata 
Judgment based on stipulation—a judg- 
ment by stipulation awarding disa- 
bility retired pay to Naval Reserve 
member who never had Naval review 
board’s recommended finding of physi- 
cal disability at time of release from 
active duty approved by Sec. of Navy 
as required under sec, 1453, R.S., 34 
U.8.C0, 417 (1946 Ed.), for entitlement 
to disability retired pay does not meet 
requirements of law for qualification of 
member for subsequent payments of 
disability retired pay after period of 
judgment and, in absence of court 
decision holding that action of Sec. of 
Navy was arbitrary or capricious, or of 
correction of records, disability retired 
pay after period of judgment is not 
authorized. Modified by 42 Comp. 
Gen. — (B-127335, Jan. 21, 1963) 
Overruling decision effect—an unva- 
cated or unreversed judgment rendered 
against plaintiff on merits of contro- 


be regarded as reasonabie value of lands 
taken by Govt. under act of Apr. 23, 
1934, 33 U.S.C. 702a, so that reimburse- 


Jurors—Government employees in State 


courts—uncollected fees at time of death— 
in settlement of unpaid compensation due 
deceased Govt. employee who had rendered 
jury service in State court while on 
court leave granted pursuant to act of 
June 29, 1940, 5 U.S.C. 30n and 30p, and 
who had not received fees prescribed by 
State law for two days of such service, 
there should be withheld pursuant to 5 
U.8.C, 30p, which provides for deduction 
of jury fees from compensation payable to 
employee for period of jury service, an 
amount equal to 2 days’ jury fees, which 
represents item which may yet be receiva- 
ble under State law by representative 
of employee’s estate, and in event amount 
paid by State is less than amount with- 
held, adjustment may be allowed admin- 
istratively upon presentation of supple- 


Pleas—nolo contendere—a plea of ‘‘nolo con- 


tendere” by member of National Guard 
of U.S. (Miss. National Guard) to indict- 
ment for prescribing false claims against 
U.S. under 18 U.8.C. 73 must be regarded 
as having same force and effect as convic- 
tion under plea of guilty in application of 
act of Sept. 1, 1954, which precludes re- 
ceipt of retired pay by members convicted 
of certain offenses, in absence of definition 
of words “convicted” and “conviction” in 
1954 act and pending authoritative judicial 


Claims between Government agencies. (See 


Departments and Establishments, damage 
claims) 


Contracts. (See Contracts, damages) 
DECEDENTS’ ESTATES 
Compensation 


versy is conclusive as to all matters 
which were decided and which might 


have been decided, and even though, 
in subsequent case involving another 
plaintiff but similar issues, a judg- 
ment is rendered in favor of plaintiff 
the first judgment is res judicata so 
that claim by plaintiff in first case, 
on basis of subsequent holding, must 


State courts—ercessive damages—State 
agency acting as agent of Federal Gov- 
ernment Expenditures made by State 
flood control district acting as agent 
for Federal Govt. in connection with 
litigation of acquisition of rights-of-way 
which resulted in judgment for damages 
to landowners regarded by Govt. as 
excessive and unreasonable in compari- 
son with appraised value of lands are 
expenditures made in conformity with 
local custom or legal procedure and must 


Beneficiary deach—when designated bene- 
ficlary (wife) to receive unpaid compen- 
sation due at time of death of employee 
dies before employee, designation is in- 
effective by operation of law upon death 
of named beneficiary and no rights to 
compensation which would later become 
due upon death of employee vested in 
beneficiary or her heirs or estate; there- 
fore, even though employee does not 
cancel or change beneficiary designation 
upon his subsequent marriage, upon his 
death, surviving wife rather than chil- 
dren of deceased designated beneficiary 
is entitled to unpaid compensation pur- 
suant to sec. 1 of the act of Aug. 3, 1950, 
5 U.S.C. 61f, which specifics order of 
precedence in settlement of accounts of 
deceased officers and employees. 
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DECEDENTS’ ESTATES—Con. 
Compensation—Continued 
Withholding—fees for jury, etc., duty un- 
collected at death—in settlement of un- 
paid compensation due deceased Govt. 
employee who had rendered jury service 
in Btate court while on court leave 
granted pursuant to act of June 29, 1940, 
5 U.8.C. 30n and 30p, and who had not 
received fees prescribed by State law for 
2 days of such service, there should be 
withheld pursuant to 5 U.S.C. 30p, 
which provides for deduction of jury 
fees from compensation payable to em- 
Ployee for period of jury service, an 
amount equal to 2 days’ jury fees, 
which represents item which may yet 
be receivable under State law by repre- 
sentative of employee’s estate, and in 
event amount paid by State is less than 
amount withheld, adjustment may be 
allowed administratively upon presenta- 
tion of supplemental claim............. 
Pay, etc., due military personnel—amounts 
withheld from hospitalized veterans— 
retired pay vo. pensions, etc.—insane and 
incompetent membere—the language of 
38 U.S.C. 3203(b)(1) concerning reversion 
to the Treasury of “‘compensation or re- 
tirement pay” withheld from mentally 
incompetent veterans, without depend- 
ents, who die while being hospitalized in 
veterans facility, together with its legis- 
lative history (act of Aug. 7, 1959, P.L. 
86-146) which shows purpose of provision 
was to prevent gratuitous benefits from 
accumulating and passing on death to rel- 
atives having no claim against Govt. on 
account of veteran’s military service, 
requires conclusion that Congress in- 
tended provision to be applicable to retired 
pay and while in decision 40 Comp. Gen. 
666 the beneficiary distribution provisions 
in 38 U.S.C. 3203(a) (2) were held not to be 
applicable to military retired pay that 
decision is not to be construed to exempt 
retired pay of deceased incompetent re- 
tired military personne] without depend- 
ents from reversion to Treasury. ......... 


DELEGATION OF AUTHORITY 


Heads of agencies to subordinates—fiscal 
mattere—although duties of Deputy 
Director of Central Intelligence Agency 
are not specifically set forth in sec. 102 of 
National Security Act of 1947, as amended, 
50 U.S.C. 403(a), it is inherent in statutory 
position of Deputy Director that incum- 
bent will assist Director in performance of 
his duties, including those vested by law 
in the Director; therefore, Director may 
prescribe certain areas in which Deputy 
Director will take final action regarding 
expenditure of funds, including certifica- 
tion of expenditures authorized in sec. 
&(b) of Central Intelligence Agency Act 
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MENTS 
Damage claims—reimbursement prohibi- 
tion—although San Carlos Irrigation Proj- 
ect which has claim against Dept. of Air 
Force for reimbursement for repairs to 
power line damaged as result of crash of 
civil air patrol plane is instrumentality 
of U.8., the funds of project available for 
repair of damage are not appropriated 
funds but funds of project beneficlaries— 
the Pima Indians—held in trust for them 
by Govt. and, therefore, the rule that 
there can be no reimbursement between 
departments and agencies for damages to 
or loss of property because property be- 
longs to Govt. and not separate agencies 
and Federal funds are involved does not 
preclude presentation of damage elaim by 
Dept. of Interior on behalf of project 


Liquidation—appropriation availaibitty. (See 
Appropriations, liquidation of Govern- 
ment agencies) 

Services bet ween 
Exchange of dissimilar items 

Plan for interagency exchange of medical 
supply items, such as exchange of 
drugs by Public Health Service for 
dental chairs of Defense Medical 
Supply Agency, without replacement 
of drugs or transfer of equivalent 
amount to Treasury as miscellaneous 
receipts as required by sec. 601, Econ- 
omy Act, 31 U.8.0, 686, to preclude 
augmentation of appropriations, would 
not only be disposal of excess items in 
stockpile without proper accounting 
for proceeds but would be purchase 
of chairs for drugs rather than for 
money; therefore, plan which may not 
be approved should be submitted to 
Congress for purpose of obtaining 
specific authorizing legislation. ....... 

Although plan for exchange of medical 
supply items between Dept. of Health, 
Education, and Welfare and Dept. of 
Defense which would permit exchange 
of drugs for medical equipment with- 
out replacement of drugs or deposit 
of appropriate amount into Treasury 
as miscellaneous receipts as required 
by sec. 601, Economy Act of June 30, 
1932, 31 U.S.C. 686, is not authorized, 
advantages of plan pending obtaining 
specific legislative authority could be 
realized by reserving from appropria- 
tion amount covering each item trans- 
ferred to be used for replacement 
Purposes or to be transferred to miscel- 
laneous receipts upon determination 
that no replacement is to be made.... 


DETAILS 


Military personnel—civilian duty—compen- 
sation differential inclusion in leave pay- 
ments. (See Leaves of Absence, military 
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DETAILS—Continued 
personnel, payments for unused leave on 
discharge, etc., details to civilian positions) 
Propriety—detail of civilian employee to 
Public Health Service for brief period (2 
weeks), either on reimbursable or non- 
reimbursable basis, for such duties as 
Public Health Service may specify would 
not be legally objectionable so long as 
employee performs duties on same basis 
that duties would ordinarily be performed 
by any civilian employee detailed from 
one department or agency to another 
under sec. 601 of Economy Act of June 30, 
1932, 31 U.S.C. 686; however, if employee 
were to be “detailed” to Public Health 
Service to perform duties in his status as 
commissioned officer of Reserve Corps of 
Public Health Service, he would be re- 
garded as Reserve officer in active duty 
status and could not be considered to be 
on detail from his civilian position........ 


DISBURSING OFFICERS 


Accounts 
False, etc., claims 
A determination that permission given 
to enlisted member to mess separately 
was void because it was based on false 
representation by member would be 
no justification for disbursing officer to 
invoke false claims forfeiture provi- 
sions of 28 U.S.C, 2514 to refuse mem- 
ber credit for subsistence allowance in 
current pay account, since invalid 
authorization did not create any right 
in enlisted member to receive sub- 
sistence allowance, and disbursing 
officer would not be authorized to 
credit member’s pay account with 
allowance in any event............... 
In audit of vouchers covering more than 
one item of pay or allowances paid to 
member of uniformed services on basis 
of false or fraudulent statements of 
fact by member, action should be 
taken on basis of whether, under 
applicable laws and regulations, the 
member was entitled to payment for 
any particular items and payment 
wrongfully obtained, whether through 
fraud, misrepresentation or otherwise, 
is erroneous payment for recoupment 
without regard to whether member is 
subjected to criminal prosecution for 
fraud in connection with payment... 
Where enlisted member of uniformed 
services was assigned to finance office 
and charged with duty of preparing regu- 
lar monthly pay vouchers and on his 
own military pay voucher, a voucher 
which reflects all items of pay and 
allowances for particular period, the 
member fraudulently entered sub- 
sistence allowance, quarters allowance, 
and Class Q allotment, action to 
recover only amounts incident to 


645-668 O - 63 - 57 


Page | DISBURSING OFFICERS—Con. 


478 


285 


Accounts—Continued 
False, ete., claims—Continued 
fraudulent items was proper on basis 
that each separate item of pay and 
allowances is separate claim and fact 
that severa] items are included in 
single voucher does not warrant 
conclusion that such items have lost 
their character as separate claims-_.... 
In cases in which entire amount paid to 
member of uniformed services on single 
voucher has been recouped because 
payment of one or more items on 
voucher was obtained by fraud or 
misrepresentation, the portion of 
amount paid for items as to which 
there was no fraud or misrepresenta- 
tion may be recredited to member’s 
pay account if there otherwise is no 
question of entitlement to such 
Although fraudulent claims statute, 
28 U.S.C. 2514, has no direct applica- 
tion in audit of disbursing officer 
accounts, @ disbursing officer who 
suspects fraud in connection with an 
account should regard claim as one of 
doubtful validity and deny payment, 
leaving payee under principles of 
Longwill v. U.S., 17 Ct. Cl. 288, and 
Charles v. U.S., 19 id. 316, to seek relief, 
if any, in Court of Claims 


DISCHARGES AND DISMISSALS 


Military personnel—enlisted members ac- 
cepting com missions—Marine Corps 
members who have permanent enlisted 
status while serving as temporary officers 
in Regular Marine Corps under 10 U.S.C. 
5596 and who are appointed as officers in 
Marine Corps Reserve and continue on 
active duty without break in service, 
either as permanent Marine Corps Reserve 
officers or as subsequently appointed 
permanent Regular Marine Corps officers, 
are not considered as having been dis- 
charged or released from active duty for 
purpose of “appointment in a regular 
component of the Armed Forces” to be 
entitled to mustering-out pay under only 
exception provided in 38 U.S.C. 2104 for 
payment of mustering-out pay while 
continuing in active service without 
actual return to civilian status, and neither 
expiration of member’s enlistment while 
serving as temporary officer in Regular 
Marine Corps nor fact that member may 
be discharged day following appointment 
in Reserve Corps to accept Regular officer 
appointment under 10 U.S.C. 5573a serves 
to entitle members to musturing-out pay. 


DISTRICT OF COLUMBIA 


License, permit, etc., fees—Federal agency 
liability—Dist. of Col. Redevelopment 
Land Agency in its operation of apartment 
and tenement houses pending evacuation 
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DISTRICT OF COLUMBIA—Con. 
and demolition incident to construction 
of urban renewal projects authorized 
under District of Columbia Redevelopment 
Act of 1945 is not engaged in usual business 
of operating apartment or tenement houses 
for compliance with license requirements 
prescribed for owners or managers in 47 
D.C, Code 2328, and, therefore, judicial deter 
mination that Dist. of Col. Redevelop- 
ment Land Agency is a Federal agency as 
distinguished from Dist. of Col. agency 
for certain purposes is for application to 
question of compliance with Dist. of Col. 
license law and agency is not required to 
pay apartment and tenement house 
operation license fees. . ................... 
Schools—nonresident tuition requirement— 
apprenticeship program—although appro- 
priation for vocational education in 
District of Columbia Appropriation Act, 
1962, 75 Stat. 561, is available for matching 
Federal funds allotted to Dist. of Col. for 
apprenticeship training in Dist. of Col. 
public schools under act of Feb. 23, 1917, 
20 U.S.C. 11, for resident and nonresident 
pupils, provisions of District of Columbia 
Nonresident Tuition Act, 74 Stat. 853, 
which limit furnishing of free education in 
Dist. of Col. schools to pupils legally 
resident in Dist. of Col. and require pay- 
ment of tuition as a condition precedent to 
instruction in Dist. of Col. schools to 
nonresident pupils, not expressly excepted, 
preclude use of education appropriation 
for payment of tuition of nonresident 
apprentices attending public schools 
mmpOar GO HUOIIOMR. oo cn co cco sdwecccecccce 
EASEMENTS, RIGHTS-OF-WAY, 
ETC. 
Creation, existence, and termination 
Judgment for damages 
Conclusiveness—although U.S. was not 
&@ party in litigation incident to ac- 
quisition of rights-of-way for flood 
control project, judgment by highest 
court of a State against State flood con- 
trol district, acting as agent for U.S., 
even though regarded as excessive and 
unreasonable by Federal Govt., was 
rendered after Govt.’s position as to 
proper measure of damages was pre- 
sented to and considered by court and 
is, therefore, conclusive on parties of 
interest and issues and cannot be 
relitigated in Federal courts. ......... 
Reimbursement to State agency—expen- 
ditures made by State flood control 
district acting as agent for Federal 
Govt. in connection with litigation of 
acquisition of rights-of-way which 
resulted in judgment for damages to 
landowners regarded by Govt. as 
excessive and unreasonable in com- 
parison with appraised value of lands 
are expenditures made in conformity 
with local custom or legal procedure 
and must be regarded as reasonable 
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RIGHTS-OF-WAY, 
ETC.—Continued 
Creation, existence, and termination—Con. 
Judgment for damages—Continued 
value of lands taken by Govt. under 
act of Apr. 23, 1934, 33 U.8.C. 702a, so 
that reimbursement is proper......... 


ENLISTMENTS 


Minority enlistment effect. 
ice credits, enlisted service, 
enlistment effect) 

Reenlistments—former grade entitlement— 
change of undesirable discharge to general 
under honorable conditions pursuant to 
10 U.S.C. 1553, for former Army enlisted 
member who reenlisted in grade of private, 
E-2, 4 years after undesirable discharge 
and mandatory reduction in grade from 
master sergeant to private, first class, does 
not bring reenlistment within time limi- 
tation to entitle member to be reenlisted 
in higher grade; therefore, reenlistement 
being voluntary contract to serve in grade 
of private, E-2, does not entitle member 
to pay and allowances of higher grade. 


(See Pay, serv- 
minority 


EQUIPMENT 


Recreation—purchase authority. (See Wel- 
fare and Recreation Facilities, civilian 
personnel, authority) 


FEES 


Facilities, etc., furnished to employees—cost 
recovery. (See Welfare and Recreation 
Facilities, civilian personnel, cost 
recovery) 

License, permit, etc., fees—District of 
Columbia. (See District of Columbia, 
license, permit, etc., fees) 

Parking 
City, State, etc., parking fees—parking 

meter or other fee paid by employee on 
official business for parking Govt-owned 
vehicle on street or other public parking 
area represents unauthorized tax or 
burden by State or municipality on 
employee’s principal—Federal Govt.— 
and, therefore, in absence of specific 
statutory authority for payment of such 
parking fees, employee may not be 
reimbursed therefor..................... 
Government-owned vehicles—private 
parking lote—parking fees paid by Govt. 
employee on official business for parking 
Govt-owned vehicle on privately owned 
parking lot, when street (including 
meter) parking or other free parking is 
not available within reasonable distance 
from place where duty is to be per- 
formed, are for reimbursement to em- 
ployee, in view of indication that 
Congress in enacting sec. 4 of act of 
Aug. 14, 1961, amending sec. 4 of Travel 
Expense Act of 1949, 5 U.S.C. 837, which 
authorizes reimbursement of parking 
fees paid by employees using privately 
owned vehicles on official business, 
intended that Govt. bear cost of such 
SR in viictntttcccniatsionninene 
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FOREIGN SERVICE—Continued 
Travel expenses—Continued 


FEES—Continued Page 


Parking—Continued 


Privately owned airplanes—employee who 
pays tie-down fee for overnight parking 
of privately owned airplane used on 
official travel is not entitled to reim- 
bursement for fee in view of sec. 4 of 
Travel Expense Act of 1949, 5 U.S.C. 
837, which provides that payment of 
parking fees in addition to mileage is 
discretionary, and of sec. 3.5b(1) of 


gone while on home leave in U.S. is 
not entitled to reimbursement for taxi 
fares under sec, 942, Foreign Service 
Act of 1946, 22 U.S.C. 1157, which 
restricts payment of travel expenses 
incident to hospitalization to hospital- 
ization authorized while employee is 
“stationed abroad in 8 locality where 
there does not exist a suitable hospital 


Standardized Govt. Travel Regs.; which 0 OF tiniictecattcidaeind 196 
limits parking fee reimbursement to FRAUD 
those paid for parking privately owned False claims 
automobiles. .......--.----------------- 540 Effect of act of September 1, 1954, pro- 
Privately owned vehicles—although Con- hibiting payment to persons convicted 
gressional intent of military travel and of certain offenses. (See Pay, retired, 
transportation provisions in sec, 2(m) effect of act of September 1, 1954, pro- 
of act of Sept. 1, 1954, 40 U.S.C. 491(m), hibiting payment to persons convicted 
was to allow payment of travel expenses of certain offenses) 
to members of uniformed services on Forfeiture 
same basis as for civilian personnel, and Paid claims, vouchers, etc. 
civilian employees are entitled to reim- A determination that permission given 
bursement for parking fees for use of to enlisted member to mess sepa- 
privately owned automobiles for official rately was void because it was based 
travel within area of their duty stations, on false representation by member 
sec. 2(m) specifically enumerates various would be no justification for disburs- 
items of expense to military members ing officer to invoke false claims 
which are considered reimbursable and forfeiture provisions of 28 U.S.C. 
does not include parking fees; therefore, 2514 to refuse member credit for 
in absence of assimilation provision in subsistence allowance in current pay 
1954 act or specific amendment to pro- account, since invalid authorization 
vide for parking fee relmbursement to did not create any right in enlisted 
members of uniformed services, reim- member to receive subsistence allow- 
bursement is not authorized.......... 475 ance, and disbursing officer would 
Rented vehicles—parking fee paid by not be authorized to credit member’s 
Govt. employee on official business for Pay account with allowance in any 
parking rented car may be regarded as CVENt.........---------------------- 206 
‘incidental expense” within meaning The forfeiture provisions in fraudulent 
of that term in sec, 3.4(b), Standardized claims statute, 28 U.S.C, 2514, have 
Govt. Travel Regs., which governs hire reference to claims filed in Court of 
of special conveyances by employees Claims of U.S, and have no applica- 
traveling on Govt. business and, there- tion to claims which have been paid. 285 
fore, employee may be reimbursed for Fraudulent items as vitiating whole 
I BE iicccncncansinesscanacabe 328 voucher 
FOREIGN SERVICE A dislocation allowance which was paid 
Travel expenses to member of uniformed services on 
Delays—an employee who upon return to basis of voucher including item for 
her overseas station following home leave dependents’ travel which was sup- 
in U.S, takes leave en route at point at ported by subsequently discovered 
which strike on airline on which em- false statement by member concerning 
ployee is scheduled to travel is in prog- travel performed by dependents was 
ress is not entitled to per diem while proper payment because there was 
awaiting onward transportation after actual movement of dependents to 
period of leave if, but for interruption entitle member to dislocation allow- 
to take leave, employee could have CD vicacbintanicinnncnvinitinginibaniitpndam 285 
obtained flight on to overseas station Where member of uniformed services 
shortly after arrival at intermediate incident to permanent change of sta- 
point; however, if flight which employee tion has been reimbursed on one 
was scheduled to use after period of voucher for travel, temporary duty 
leave was first available flight after travel and per diem allowance and 
arrival at intermediate point, then per subsequently it is discovered that one 
diem is payable for delay irrespective item was supported by fraudulent 
of intervening leave of absence.......... 196 statement, that item only would be 
Taxi fares—an overseas employee who is subject to question, and action to 
required to use taxi for trips to hospital recover amount paid incident to fraud- 
incident to an operation she had under- ulent items is proper. -...........---. 285 
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FRAUD—Continued 
False claims—Continued 
Fraudulent items as vitiat'ng whole 
voucher—Continued 
In cases in which entire amount paid to 
member of uniformed services on single 
voucher has been recouped because 
payment of one or more of items on 
voucher was obtained by fraud or mis- 
representation, the portion of amount 
paid for items as to which there was 
no fraud or misrepresentation may be 
recredited to member’s pay account if 
there otherwise is no question of en- 
titlement to such amounts............ 
FUNDS 
Federal grants, etc., to other than States— 
definition—term “other Federal Aid’’ in 
sec, 6(b)(9) of Area Redevelopment Act, 
42 U.S.C. 2505(b)(9), which requires 
amount of such other Federal assistance to 
be considered in determining maximum 
limitation for area redevelopment loans, 
has reference to Federal aid programs 
directly administered by departments and 
agencies, other than Area Redevelopment 
Admin,, for area redevelopment rather 
than benefits indirectly derived as result 
by of Federal efforts to facilitate economic 
development, such as loans made Rural 
Electrification Admin. financed-electric 
cooperatives to consumer-borrowers 
where there is no privity of contract 
between Rural Electrification Admin, and 
borrower; therefore, applicants for area 
redevelopment loans who also have loans 
from Rural Electrification Admin. cooper- 
atives for electrical equipment are not 
required to have Rural Electrification 
Admin. loans considered under area re- 
development loan limitation 
Federal grants, etc., to States. 
Federal aid, grants, etc.) 
Nonappropriated—reclamation, etc., project 
beneficiaries—although San Carlos Irriga- 
tion Project which has claim against Dept. 
of Air Force for reimbursement for repairs 
to power line damaged as result of crash of 
civil air patrol plane is instrumentality of 
U.S., the funds of project available for 
repair of damage are not appropriated 
funds but funds of project beneficiaries— 
the Pima Indians—held in trust for them 
by Govt. and, therefore, the rule that 
there can be no reimbursement between 
departments and agencies for damages to 
or loss of property because property be- 
longs to Govt. and not separate agencies 
and Federal funds are involved does not 
preclude presentation of damage claim by 
Dept. of Interior on behalf of project 
INNS oo ak diss Cranes cneebandebes 
GENERAL ACCOUNTING OFFICE 
Jurisdiction 
Contracts—invitation clauses—although 
matter of requiring indemnification for 
possible patent infringement in invita- 
tion is for determination by procurement 






(See States, 
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GENERAL ACCOUNTING OF- 


FICE—Continued 
Jurisdiction—Continued 
agencies pursuant to administratively 
prescribed criteria, determination is 
subject to review by Comptroller Gen- 
eral on basis of facts and circumstances 


Retirement eligibility—although question 
of whether member of uniformed services 
entitled to disability retired pay may 
be paid reduced civil service retirement 
annuity for Member of Congress based 
only on nonmilitary service when his 
active military service was added to 
Congressional service to qualify him for 
annuity is not a matter for decision by 
Comptroller General of U.8. since what 
constitutes creditable service for Civil 
Service Retirement Act is primarily for 
determination by Civil Service Commis- 
sion, question of Member’s entitlement 
to retired pay based on military service 
is for decision by Comptroller General... 


GRATUITIES 


Mustering-out pay 
Claim settlement procedure 
Mustering-out pay claims under Dowl- 
ling decision, Ct. Cl. No. 174-60, 
decided Feb. 7, 1962, from members 
of uniformed services who continued 
to serve under without component 
appointments after appointment in 
regular component may be settled 
administratively by service concerned 
if entitlement exists, but doubtful 
claims, or claims which are barred by 
act of Oct. 9, 1940, 31 U.S.C. 71a, should 
be submitted to U.S. General Account- 
ing Office, Claims Division, Washing- 
ton 25, D.C., for settlement. ......... 
Amounts of mustering-out pay recouped 
from members of uniformed services 
who continued to serve under without 
component appointments after ap- 
pointment in regular component, 
which are for repayment under Dowl- 
ing decision, Ct. Cl. No. 174-60, de- 
cided Feb. 7, 1962, may without 
submission of specific claims be re- 
funded to members who are still in 
uniformed services, but no refund 
should be made to persons entitled 
who are no longer in uniformed services 
until specific claim is received from 
DUIS ii ac nncdonandenssasonsmen 
Mustering-out pay claims from members 
of uniformed services which were 
previously denied but are now for 
payment under Dowling decision, Ct. 
Cl. No, 174-60, decided Feb. 7, 1962, 
may be settled administratively with- 
out further specific claim, except that 
in case of members who are no longer 
in uniformed services, their current 
addresses should be obtained before 


payment is effected................... 
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GRATUITIES—Continued 
Mustering-out pay—Continued 
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Mustering-out pay—Continued 


Reservists in “‘without component” service 
after regular commissions 
Holding in Dowling v. U.S., Ct, Cl. 
No, 174-60, decided Feb. 7, 1962, that 
reservists are entitled to mustering-out 
payments upon acceptance of regular 
commission while continuing in tem- 
porary officer without component 
status, which holding was based on 
Congressional intent to give réservists 
option to receive such payment at 
time of discharge or release to deter 
them from reverting to inactive Re- 
serve status rather than on concept 
of termination or break in service 
and, therefore, in view of legislative 
history of option provision, Dowling 
holding will be followed in audit of 
accounts and settlement of mustering- 
out pay claims, 36 Comp. Gen. 645, 


In view of similarity of provisions of sec. 
7(b) of act of Oct. 6, 1945, amending 
Mustering-Out Payment Act of 1944, 
388 U.S.C. 691c, and Veterans Re- 
adjustment Assistance Act of 1952, 38 
U.8.C,. 691c, authorizing mustering- 
out pay to members of uniformed 
services, at their option, upon enlist- 
ment, reenlistment, or appointment, 
in regular components, ruling in 
Dowling case, Ct. Cl. No, 174-60, 
decided Feb. 7, 1962, that Reserve 
member who continued to serve under 
-without component appointment after 
appointment to regular component is 
entitled to mustering-out pay under 
Title V of 1952 act, will be extended to 
include payments under amendatory 
act of 1945, for officers tendered ap- 
Ppointments in regular components 
after June 1, 1945, effective date of 1945 
amendatory act 

Temporary regular officers accepting Re- 
serve appointments without service 
break—Marine Corps members who 
have permanent enlisted status while 
serving as temporary officers in Regular 

Marine Corps under 10 U.S.C. 5596 and 

who are appointed as officers in Marine 

Corps Reserve and continue on active 

duty without break in service, either 

as permanent Marine Corps Reserve 
officers or as subsequently appointed 
permanent Regular Marine Corps 
officers, are not considered as having 
been discharged or released from active 

duty for purpose of “‘appointment in a 

regular component of the Armed Forces”’ 

to be entitled to mustering-out pay under 

only exception provided in 38 U.S.C. 

2104 for payment of mustering-out pay 

while continuing in active service with- 

out actual return to civilian status, and 
neither expiration of member’s enlist- 


ment while serving as temporary officer 

in Regular Marine Corps nor fact that 

member may be discharged day follow- 

ing appdintment in Reserve Corps to 

accept Regular officer appointment 

under 10 U.S.C. 5573a serves to entitle 

members to mustering-out pay 

Time for filing claims 

Mustering-out pay claims under Dowl- 
ing decision, Ct. Cl. No, 174-60, de- 
cided Feb. 7, 1962, from members of 
Armed Forces who continued to serve 
in without component status after 
acceptance of regular appointments 
will not be considered unless they are 
filed within 10 years of date of regular 
appointment, plus time that such 10- 
year period might have been extended 
by member’s military service, pur- 
suant to Soldiers’ and Sailors’ Civil 
Relief Act of 1940, since right to 
mustering-out pay existed from time 
conditions for payment were met and 
Dowling decision, which merely placed 
construction on statute different from 
that of Govt. agency, does not affect 
running of 10-year limitation in act of 
Oct. 9, 1940, 31 U.S.C. 71a, for claims 
and, therefore, 1940 act precludes pay- 
ment of claims retroactively for more 
than 10 years under Mustering-Out 
Payment Act of 1944, as amended, for 
releases or discharges after June 1, 
1945, and under Title V, Veterans 
Readjustment Assistance Act for re- 
leases after July 16, 1952 

The specific time limitation—July 17, 
1959—for filing mustering-out pay 
claims prescribed in sec. 503 of Veter- 
ans’ Readjustment Assistance Act of 
1952, as amended, now codified in 38 
U.8.C, 2104, for members of uniformed 
services who were discharged or re- 
lieved from active service under 
honorable conditions before July 16, 
1952, may not be extended by sec. 205 
of Soldiers’ and Sailors’ Civil Relief 
Act of 1940, and, therefore, mustering- 
out pay claims which were not filed 
before July 17, 1959, by members who 
were integrated into regular compo- 
nent after June 27, 1950, and before 
July 16, 1952, are barred 

In settlement of mustering-out pay 
claims from members of uniformed 
services who, prior to Dowling de- 
cision, Ct. Cl. No. 174-60, decided 
Feb. 7, 1962, had payments recovered 
when it was determined that they 
were not entitled to mustering-out 
pay because they continued in without 
component status after appointment 
in regular component, 10-year limita- 
tion in act of Oct. 9, 1940, 31 U.8.C. 
71a, runs from date of recoupment since 
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Maustering-out pay—Continued 
Time for filing claims—Continued 
that is when current right to file claim 


Members of uniformed services who made 
timely application for mustering- 
out pay but were denied payment 
prior to Dowling decision, Ct. Cl. 
No. 174-60, decided Feb. 7, 1962, 
which permitted mustering-out pay to 
members who continued in without 
component status -after appointment 
in regular component, may be re- 
garded as having complied with 
mustering-out pay statutes and entitled 
PO icenincncuscastukunaionas a 


Members of uniformed services who 
when they accepted appointments in 
Regular services did not make applica- 
tion for mustering-out pay and are 
now entitled to payment under Dowl- 
ing decision, Ct. Cl. No. 174-60, de- 
cided Feb. 7, 1962, may have period 
of military service under sec. 205 of 
Soldiers’ and Sailors’ Civil Relief 
Act of 1940 regarded as extending 
10-year statute of limitations for 
claims in act of Oct. 9, 1940, 31 U.S.C. 
71a, for mustering-out payments under 
Mustering-Out Payment Act of 1944, 
as amended, for discharges after June 1, 
1945, and under sec. 502(b) of Vet- 
erans’ Readjustment Assistance Act of 
1952 for discharges after July 16, 1952. 

Members of uniformed services who 
were appointed in Regular Army or 
Air Force between June 27, 1950, and 
July 16, 1952, and who did not make 
application for mustering-out pay are 
not entitled to payment under Dowl- 
ing decision, Ct. Cl. No. 174-60, de- 
cided Feb. 7, 1962, in view of specific 
time limitation in sec. 503 of Veterans’ 
Readjustment Assistance Act of 1952, 
which required applications to be 
made before July 17, 1959_........... 

‘‘ Without component” service after regular 
commission—reasoning in Dowling case, 

Ct. Cl. No. 174-60, decided Feb. 7, 1962, 

in which Reserve officer who continued 

to serve under temporary without com- 
ponent appointment held at time of 
appointment to regular component was 
held entitled to mustering-out pay, that 
intent of option clause in Veterans’ 
Readjustment Assistance Act of 1952, 
permitting officer to receive mustering- 
out pay upon appointment in regular 
component was to encourage officers 
to choose military career and continue 
on active duty by accepting appoint- 
ments in regular components in lieu of 
reversion to inactive Reserve status is 
equally applicable to officers who had 
no Reserve status but held only temp- 
rary without component appointments 
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when appointed in regular component, 
and, therefore, payment of mustering- 
out pay Is authorized in those cases, 
36 Comp. Gen. 645, and similar decisions 
are modified 


HIGHWAYS 
Construction 


Federal aid highway program 
Airspace use revenue—proposals to re- 
quire States participating in Federal 
aid highway program to earmark for 
highway purposes income from leasing 
or renting of airspace over highways, 
which airspace is held by States under 
fee simple title, on basis that 23 U.8.C. 
111, which provides that Sec. of Com- 
merce in highway agreements ‘‘may”’ 
authorize States to use airspace, vests 
discretion in Secretary to include or 
exclude such airspace clauses, are not 
in accord with Congressional purpose 
of provision, word ‘“‘may’”’ being used 
so that clause could be included or 
excluded at request of State; therefore, 
in absence of any Congressional direc- 
tion concerning disposition of income 
from airspace use, proposals to require 
earmarking of income as condition 
precedent to including airspace use 
provisions in agreements are not ap- 
proved, however, in view of substantial 
Federal] contribution to costs of rights 
of way, matter of recognition of Federal 
interest in airspace should be brought 
to attention of Congress............ 
Appropriation apportionment—failure of 
Sec. of Commerce to apportion Fed- 
eral aid highway funds in accordance 
with formula specified in 23 U.8.C. 
104(b), with result that some States 
received funds in excess of amount 
they were entitled to receive and 
others received less than their entitle- 
ment, must be regarded as an act in 
excess of statutory authority which 
neither binds nor estops Govt.; there- 
fore, since Govt. may not charge ap- 
propriated moneys with any amount 
in excess of authorized apportionment, 
such excess amounts must be recovered 
from the States and where adjust- 
ments are effected to recover excess 
amounts which were made at expense 
of other States, the rights ofall States, 
as well as Federal Govt., require that 
all apportionments be appropriately 
Convict labor prohibition—a regulation 
prohibiting use of prison-made items 
as well as use of convict labor in con- 
struction of Federal sid highways 
which was issued pursuant to 23 
U.S.C. 114(b), which prohibits only 
use of convict labor in highway con- 
struction, must be regarded as attempt 
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HIGHWAYS—Continued Page | HIGHWA YS—Continued 
Construction—Continued Forest—Continued 
Federal aid highway program—Continued Tolls v. user cost sharing—Continued 


to add a provision to unambiguous 
statute and, therefore, to extent that 
regulation prohibits materials manu- 
factured or produced by prison labor, 
it has no force and effect 

Other public works projects—although 
requirement in flood control project 
that highways and road bridges in- 
cident to project be financed ‘without 
cost to Federal Govt. would preclude 
use of Federal aid highway funds for 
construction of bridge on substantially 
completed interstate highway in flood 
control area, any change in highway 
to accommodate flood control project 
when highway construction is nearly 
completed, or after its completion, 
could not be regarded as for highway 
purposes, and, therefore, Federal aid 
highway funds may not be used for 
construction of bridge 


606 


U.S.C, 301; therefore, recovery of share 
of the cost from timber haulers does 
not prevent use of forest road develop- 
ment funds for cost of resurfacing such 


Recovery of proportionate share of cost 
of construction of access roads in 
national forest timber areas of mixed 
Govt. and private ownership from 
private landowners when they used 
roads is not to be regarded as exaction 
of toll under 23 U.S.C. 301 which pre- 
cludes charging of tolls on highways 
constructed with Federal funds but 
as deferred payment of cost sharing 
charges for construction of road system 
and, therefore, Federal aid highway 
funds may be used for construction 
of access roads and for purchase 
of interests in private roads as-neces- 
sary incident to such construction... 


Relocation roads built by Corps of Engi- 


bett ts—road bette ts _ ae 
neers—betterments—r rmen 
which are requested by a State to be In leave periods—projected lump-sum pay- 


incorporated in relocated highways ment periods. (See Leaves of Absence, 
constructed by Corps of Engineers under lump-sum payments, holidays) 

sec. 207(b), Flood Control Act of 1960, HOUSING 

33 U.S.C. 701r-1(b), which merely re- Government-owned 

quires Corps to replace highways to Adequacy—although par. 3 of E.O. 
existing standards rather than to superior No. 10204, Jan. 15, 1951, respecting the 
standards to meet future needs must be adequacy of Govt. quarters or housing 
regarded as sole financial responsibility facilities furnished military personnel 
of the State, and unless cost of additional without payment of rental or receipt of 
work—which cost may not be regarded basic allowances for quarters is limited 
as cost incident tc flood control proj- to quarters and housing facilities under 
ect—is provided by State in advance of jurisdiction of the uniformed services, 
construction, any attempt by Corps of the rights of military officers are not 
Engineers to undertake work with increased when substandard or inade- 
Federal funds would be contrary to quate housing {s furnished by other than 
prohibitory statutes such as sec, 3733, military services; therefore, an officer 
3678 and 3679, R.S., 41 U.S.C. 12; 31 id, assigned to a civilian agency accepting 
628; id. 665, which preclude contracts occupancy of substandard or indequate 


for public improvements in amounts housing is not entitled to basic allowance 
larger than amount appropriated, re- for quarters 


quire appropriations to be applied solely 


to objects for which made, and prohibit Disposition—restrictive covenante—where 


expenditure or contract obligations in Govt. has disposed of property on which 
there was a residential use restriction 
excess of appropriated funds 
F and vicinity in which property is located 
— h hanged so that no benefit would 
Tolls v, user cost sharing ms a tb b a6 eileen 
Collection charges from haulers of pri- soya orllbeagrazeldbeclecsolinnmactoncaarraalbiges 


vately owned timber over access roads of restriction, consideration for release 
to national forest timber %t rates to need not be required by Govt 
enable U.S, to recover proportionate Rentals 
share of cost of acquisition of such Quarters allowances higher—occupancy 
roads, based on proportion of private on a rental basis by Public Health 
and Federal timber along the road, Service commissioned officers of hous- 
is a method of sharing cost of road ing at Federal prisons, which housing 

‘as not constructed or designated for 
acquisition by parties deriving eco- = 

n thout charge by PHS 

nomic benefits from road rather than counpenay we _ 


personne] within meaning of the act of 
payment of toll so as to classify road July 2, 1945, 37 U.S.C. 11a, so as to 


as toll road and preclude use of forest preclude entitlement to quarters 
road development funds which are allowances, is not proscribed by law or 
subject to toll-free requirements in 23 regulation even though the rental 
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HOUSING—Continued 
Government-owned—Continued 
Rentals—Continued 
paid is substantially less then the 
amount of quarters allowances re- 
ceived by the officers................. 
Administrative determination of occu- 
pancy on rent free basis 
The designation of Govt. housing 
facilities for occupancy by Govt. 
personne] on 8 rent free basis is a 
matter for administrative deter- 
Although there is no prohibition 
against administrative agencies de- 
termining the designation of Govt- 
owned quarters on a rent free basis, 
consideration of such factors as re- 
cruitment difficulties, hours of work, 
and the isolation of Govt. institu- 
tion is open to question in the 
absence of a clear showing of 
economy to Govt................... 
INSANE AND INCOMPETENTS 
Guardians and committees 
Serviceman’s pay, allowances, etc. 
Amount limitation—in view of absence 
of any limitation on maximum amount 
that may be paid to trustee on behalf 
of incompetent member of uniformed 
services under act of June 21, 1950, as 
amended, 37 U.S.C. 353, and evidence 
of Congressional intent that act should 
apply where substantial amounts 
would be payable to member subject 
to requirement that suitable bond be 
furnished when amount may be 
expected to exceed $1,000, the law is 
for application in any appropriate 
case regardless of amount of payment 
to be made to trustee................. 
Bond requirement—a “‘suitable bond’”’ 
which persons receiving payments on 
behalf of incompetent members of 
uniformed services are required to 
furnish under act of June 21, 1950, as 
amended, 37 U.S.C. 353, when pay- 
ments may be expected to exceed 
$1,000 is one which is sufficient in 
amount for protection of incompetent 
member against improper action by 
trustee in connection with funds; 
therefore, $1,000 bond furnished by 
wife of incompetent member who by 
reason of record correction action is to 
receive retroactive retired pay aggre- 
gating $22,066, is not suitable bond to 
satisfy requirements of 37 U.S.C. 353_. 
Military personnel—retired pay deductions 
for hospitalization in veterans’ facilities. 
(See Decedents’ Estates, pay, etc., due 
military personnel, amount withheld 






from hospitalized veterans, retired pay ». 


pensions, etc., insane and incompetent 
members) 





Page | INTEREST 


276 


276 


INDEX DIGEST 


Contracts—overpayments under price re- 
determination contracts. (See Contracts, 
price adjustment, price redetermination, 
overpayments, interest) 


JUSTICE DEPARTMENT 


Appropriations. (See Appropriations, Jus- 
tice Department) 


LAW v. FACT 


Weight of evidence—correction of low bid on 
non-set-aside portion of military procure- 
ment based upon administrative deter- 
mination that evidence submitted by 
bidder, after request for confirmation, 
together with comments of Govt. engineer 
on mistake, clearly established both 
arithmetical mistake in unit price and 
amount of intended bid was proper exer- 
cise of administrative authority under 
par. 2-406.3(e)(3), Armed Services Pro- 
curement Reg., the weight to be given 
evidence in support of alleged mistake 
being a question of fact for consideration 
by evaluator of evidence 


LEASES 


Repairs and improvements—rental consider- 
ation prohibition—contracts for operation 
of concessions in national parks which 
provide for use of lands and Govt-owned 
buildings by concessioners, subject to 
right of entry on lands by Govt. and 
reservation of mineral rights, are not 
license agreements but leases insofar as 
concessioners have exclusive right to use of 
real property and provision in such lease, 
agreements requiring concessioners to 
repair and maintain Govt-owned build- 
ings must be construed as part of rental 
consideration and, therefore, in violation 
of sec. 321, Economy Act of 1932, 40 U.8.C. 
303b, which prohibits inclusion in leases of 
provisions for repair or improvement of 
Govt. buildings as part of consideration to 
be paid for use of property 


LEAVES OF ABSENCE 


Annual 
Excess leave adjustment—removals, sus- 
pensions, etc.—employee who refunded 
amount representing overdrawn annual 
and sick leave upon separation from 
service which was subsequently de- 
termined to have been unwarranted is 
regarded as being in same category as 
employee in nonpay status for annual 
leave earning purposes so that it is 
within administrative discretion of 
agency either to permit employee, upon 
restoration to duty, to retain amount 
paid for overdrawn annual leave or to 
refund payment and carry excess amount 
forward as charge against annual leave 
earned in following year; however, as no 
provision is made in leave regulations 
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Annual—Continued 

for unliquidated advanced sick leave at 
end of leave year, administrative office 
should refund amount collected and 
adjust sick leave account of employee 


Recredit on restoration after unjustified 
removal—iliness, etc.—although em- 
ployee who was in leave and leave with- 
out pay status when he was absent 
because of illness, when he wae pre- 
vented from working because medical 
reports indicated that his employment 
was hazardous to himself and others, 
and until final disapproval of disability 
retirement, may not have act of June 
10, 1948, 5 U.S.C, 652(b)(2), applied to 
entitle him to recredit of leave for period 
of illness, nor may period that he was 
prevented from working based on com- 
petent medical advice be regarded as 
coming under 1948 act, period after 
notification of rejection of agency appli- 
cation for disability retirement when 
administrative action was started to 
separate employee may be considered 
inconsistent with CSC findings that 
employee was not totally disabled for 
duty so as to come under 1948 act to be 
entitled to leave and back pay for such 
period, but, for period after notice of 
approval of employee's disability retire- 
ment until final determination neither 
leave recredit nor back pay is authorized. 

Civilians on military duty 

Calendar v. fiscal basis 
Employee who was given 15 days’ 

military leave in Apr. 1961 and addi- 
tional 15 days in Aug. 1961 which was 
legal and proper under law as it existed 
at that time, P.L. 86-559, 6 U.S.O. 30r, 
providing for granting of military 
leave on fiscal year basis, is not re- 
quired to have adjustment in his 
military leave under P.L. 87-378 which 
substituted calendar year basis for 
ee 
Employee who was granted 15 days’ 
military leave in Apr. 1961 and who 
again enters on military leave on 
June 26, 1961, which extended into 
July 1961, should be granted military 
leave only to extent that it was auth- 
orized under law in existence at that 
time; therefore, only period of military 
duty on and after July 1, 1961, may be 
charged to 15-day military leave 
credit, period of duty in June 1961 
when either annual leave or leave 
without pay was charged may not be 
changed to military leave............. 
Employee who was granted 15 days’ 
military leave in Apr. 1961 and who 
entered second period of military 
leave beginning Oct. 1, 1961, which 
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Calandar v. fiscal basis—Continued 
carried through Oct. 4 1961—date of 
enactment of P.L. 87-378 which 
changed basis for granting military 
leave from fiscal year to calendar year 
basis—may not have his absence on 
military duty after Oct. 4, 1961, 
charged to military leave............. 

Although employee who had 15 days’ 
military leave in July 1961 and who 
was ordered to extended active duty 
Oct. 15, 1961, would be precluded 
under P.L. 87-378, approved Oct. 4, 
1961, from having any further military 
leave during the calendar year 1961, 
he may be granted 15 days’ military 
leave beginning Jan. 1, 1962, for second 
tour of military duty................. 

Employee who was granted 12 days’ 
military leave in July 1961 and who 
was charged for 3 days’ military leave 
on second period of military duty after 
Oct. 4, 1961—effective date of P.L. 
87-378 which changed basis for charg- 
ing military leave from fiscal year to 
calendar year—may receive 12 days’ 
military leave in 1962, employee being 
entitled te 15 days’ military leave in 
any one period of extended active duty, 
and in cases where agencies did not 
grant 3 days’ military leave in 1961 
calendar year, employee may be 
granted 15 days’ military leave after 
Jan. 1, 1962, while on active duty ex- 
tending into 1962 calendar year. -_..... 

In determining military leave credit for 
substitute postal field service employ- 
ees under act of Oct. 4, 1961 (P.L. 
87-378), which, effective Jan. 1, 1962, 
returned czediting method to calendar 
year basis, recognition in legislative 
history of act that previous change 
from calendar to fiscal year basis had 
necessitated postponement of effective 
date for substitute postal employees 
so that change could be made without 
disregard to concept that substitute 
postal employees earn leave through 
service, requires similar adjustment 
for substitute postal field service em- 
ployees under 1961 act; therefore, sub- 
stitute postal field service employees 
may during fiscal year 1962 use mili- 
tary leave earned during fiscal year 
1961 and military leave earned between 
July 1 and Dec, 31, 1961, may be used 
between July 1 and Dec. 31, 1962, and 
on Jan. 1, 1963, amendatory act of 
Oct. 4, 1961, will become fully effective 
for such employees--.................. 

Substitute postal field service employees 
who during first 2 months of fiscal year 
1962 used maximum amount of mili- 
tary leave available to them under law 
then in effect and who subsequently 
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were recalled to extended active duty 
are not eligible for further military 
leave until July 1, 1962, between which 
date and Dec. 31, 1962, they may be 
granted military leave if they qualify 
under 5 U.S.C, 30r; however, in view 
of short period of their employment as 
substitutes after July 1, 1961, it is not 
likely that they will have worked for 
at least 520 hours (one-half of 1040) 
during period July 1, 1961, to Dec. 31, 
1961, to qualify for military leave and, 
in absence of any authority for grant- 


Employee who, when he enters on ex- 
tended active duty as reservist or 
National Guardsman, has 30 days’ 
accumulated and 15 days’ current 
accrued leave and who elects to recelve 
lump-sum payment may only be paid 
for 30 days, maximum payment possi- 
ble in his case, the balance to remain 
to his credit until his return from serv- 
ice and upon return to his civilian 
position maximum leave limitation 
should be applied at beginning of 
leave year following leave year in 


ing of military leave on constructive which employee is restored to duty.. 320 
basis for time actually spent in mili- Employee who, when entering on ex- 
tary service, substitute postal field tended active duty as reservist or 
service employees would not be en- National Guardsman, elects pursuant 
titled to military leave............... 777 to 5 U.S.C. 30r to be carried on rolls 
Charging—although ordinarily an agency of agency on annual leave extending 
should charge first 15 days’ military duty into next leave year, is subject to 
to military leave, agency has discretion maximum leave accumulation provi- 
to determine when military leave should sions in sec, 203(c), Annual and Sick 
be granted if period of military duty is Leave Act of 1951, 5 U.S.C. 2062(c), 
for more than 15 days........-.--------- 320 so that any balance would be 
Setiainite NE i cccnncttkqnadtaerecnsesnenne 320 
Employees whose effective date of sep- 
Employee who, when he enters Armed aration for active military duty as 
Forces on extended active duty, has reservist or National Guardsman was 
more accumulated (30 days) and cur- extended to permit granting of annual 
rent annual leave (15 days) than he leave which otherwise would have 
can be paid for in lump sum because been subject to forfeiture prior to 41 
of limitation in lump-sum leave pay- Comp. Gen. 320, in which it was held 
ment act of Dec. 21, 1944, as amended, that only employees who were mem- 
5 U.8.C. 61b, may elect to be paid in bers of reserve component or National 
lump sum for full amount for which Guard could be carried on annual 
payment is possible in his case (30 leave during military service, subject 
days) and have excess leave (15 days) to leave ceiling restriction on accumu- 
remain to his credit until his return lation of leave at end of leave year, may 
from military service; however, em- have their leave accounts adjusted on 
ployee may not elect to be paid in basis that they would have requested 
lump sum for less than he would be a lump-sum payment for balance of 
entitled to (30 days) and have larger annual leave and that excess leave for 
amount remain to his credit. ......... 320 forfeiture remains to their credit until 
Under act of Aug. 1, 1941, as amended, 5 their return from military service 
U.S.C. 61a, employees are entitled to provided that refunds are made for 
elect to have both accumulated and any payments in excess thereof_..... 563 
current accrued annual leave remain Employees whose effective date of sep- 
to their credit until return from active aration for active military duty other 
military or naval service, such right than as reservist or National Guards- 
not being affected by lump-sum leave man was extended to permit granting 
payment act of Dec. 21, 1944, or maxi- of annual leave which otherwise would 
mum limitation on accumulation of have been forfeited prior to 41 Comp. 
leave in Annual and Sick leave Act of Gen. 320 in which it was held that 
1951, 5 U.S.C. 2062(c); therefore, em- such employees were prohibited from 
ployee who has annual leave in excess receiving payment for annual leave in 
of limitation at end of year in which kind while receiving military pay may 
he enters Armed Forces and who have their leave accounts adjusted on 
elects to have it remain to his credit basis that they would have elected to 
until his return has such leave credit receive lump-sum payment for such 
frozen until his return and maximum leave at time of entry on active mili- 
limitation on leave accumulation tary duty to extent permitted by law 
should be applied at beginning of leave provided that refunds are made for 
year following leave year in which payments in excess of those which 
employee is restored to duty.......... 320 could have properly been made..... - 863 
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Civilians on military duty—Continued Lump sum payments—Continued 
Leave, etc., statue—employees other than employment and not to Army service 
reservists or National Guardsmen who and, therefore, payment for lump-sum 
enter Armed Forces on extended active leave should be made from funds nor- 
duty may not be carried in annual leave mally used for such payments upon 
status until annual leave is exhausted termination of civilian employment, 
in view of provisions of lump-sum rather than from funds available for 
leave payment act of Dec. 21, 1944, amounts due as result of correction of 
as amended, 5 U.S.C. 61b, which re- records under 10 U.S.C. 1552(c) 
quires payment in lump sum when Holidays 
employee elects to be paid for such Entitlement—holiday which falls on 
320 regular workday within projected 
leave period for which employee, 
separated from service, is receiving 
lump-sum payment under act of 
Dec. 21, 1944, 5 U.S.C. 61b, which 
sets limit on amount of leave for which 
payment can be made but does not 
preclude payment for holidays in such 
leave periods, is not required to be 
charged as annual leave day in view 
of holiday exclusion provision in sec. 
205, Annual and Sick Leave Act of 
1951, 5 U.S.C. 2064(a), and lump-sum 
payment should include amount of 
compensation employee would have 
received for holiday during his normal 
tour of duty had he not been separated 
prior to holiday 
Fiscal year effect—employee whose pro- 
jected leave period, as result of separa- 
tion in June from temporary agency in 
liquidation, will include two holidays 
falling in new fiscal year, one of which 
occurs after termination date of agency, 
has right on date of separation to lump- 
sum payment, which is payable from 
appropriations available for salaries 
on date of separation, and to regular 
compensation for holidays occurring 
within projected leave period, and 
such right is not affected by adminis- 
trative delay or liquidating procedures 
resulting from expiration of agency’s 
appropriations or functions 761 
Underpayments—administrative adjust- 
ment—employees of U.S. Study Com- 
mission-Texas who were not paid 
regular pay for holidays which oc- 
curred within projected periods cov- 
ered by their lump-sum annual leave 
payments under act of Dec. 21, 1944, 
5 U.S.C. 61b, in mistaken belief that 
leave ceiling provisions in act foreclose 
payment for holidays occurring within 
projected leave period may be paid 


Public Health Service Reserve duty—since 
Reserve Corps of Public Health Service 
is not component of Armed Forces, 
commissioned Public Health Service 
Reserve officer who is also civilian 
employee is not entitled to leave of 
absence for military duty or to dual 
office exemption provided for members 
of reserve components and National 
Guardsmen by sec. 29, act of Aug. 10, 
1956, 6 U.8.C. 30r; therefore, when em- 
ployee serves on active duty with pay 
as commissioned officer in Reserve 
Corps of Public Health Service he 
vacates his civilian position and upon 
return to inactive Reserve status he 
must be reappointed to civilian position, 
there being no authority to retain him 
in civilian position in leave without 
pay status, or to permit him to waive 
compensation of civilian position 

Retroactive payment—the purpose of ret- 
roactive date, Jan. 1, 1961, of sec. 7, 
P.L. 87-378, approved Oct. 4, 1961, 
relating to military leave for employees 
was to permit employees who previously 
had been granted military leave in first 
half of fiscal year 1961 to again be granted 
miltary leave in calendar year 1961, 
even though it was taken in same fiscal 
year as first tour of military duty; 
therefore, employee who was granted 
15 days’ military leave in Aug. 1960 and 
in Apr. 1961 had another tour of military 
duty which was charged to annual leave 
or to leave without pay is entitled to 
have leave record adjusted to change 
charge from annual leave or leave with- 
out pay to military leave thereby per- 
mitting recredit of annual leave or pay- 
ment of salary in case of leave without 


Lump-sum payments 
Appropriation availability—lump-sum an- 


nual leave payment which is due former 
civilian employee whose military records 
were corrected to show retirement in 
Regular Army enlisted rather than 
officer status so that civilian employ- 
ment was no longer contrary to dual 
office prohibition in act of July 31, 1894, 
56 U.S.C. 62, as amended, relates to 
leave accrued in connection with civilian 


administratively for such holidays as 
record shows compensation is due 
upon receipt of request in nature of 
claim from each such employee, 
but claims which are of doubtful 
propriety should be submitted to 
Claims Division of GAO for settle- 
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The limitation on amount of leave which ete.—Continued 
can be paid for in lump sum in lump- Acceptance of commission, warrant, 
sum leave payment act of Dec. 21, ete.—Con. 


1944, as amended, 5 U.S.C. 61b, is 
applicable to all employees entering 
the Armed Forces so that employee 
who at time of entry into Armed 
Forces for extended active duty has 
30 days’ accumulated and 15 days’ 
current annual leave may not be paid 
lump sum for more than 30 days...... 
Accumulated and current accrued an- 
nual leave rights under act of Aug. 1, 
1941, 5 U.S.C. 61b, applicable to 
employees entering on military duty 


exhausted, that factor does not pre- 
clude election to receive lump-sum 
payment for annual leave if he so 


Military personnel 
Payments for unused leave on discharge, 


etc. 
Acceptance of commission, warrant, etc. 
Marine Corps member with dual 
enlisted-officer status who is dis- 
charged from his permanent enlisted 
status at same time that his status on 
active duty as temporary officer 
under 10 U.8.C. 5596 is terminated so 


that he can accept permanent officer 
appointment must be regarded as 
being separated as officer rather than 
as enlisted member since he did not 
revert to his permanent enlisted 
rating after receiving temporary 
officer appointment in which status 
he continued to serve until perma- 
nent officer appointment; therefore, 
payments which accrue to enlisted 
members on separation, such as 
mileage allowance or lump-sum 


The legislative history of sec. 201(f) of 
the Merchant Marine Act, 1936, 46 
U.S.C, 1111(), which authorizes 
additional compensation to military 
personnel on detail to civilian posi- 
tions with the Maritime Administra- 
tion does not indicate any Congres- 
sional intent that military officers on 
such details would be granted leave 
privileges of civilian employees in 
addition to extra compensation; 
therefore, compensation differential 
may not be reflected in the leave 
accumulated but not used during 


are not affected by maximum limita- leave, are not payable to member.. 624 
tion on accumulation of leave con- Enlisted Marine Corps member serv- 
tained in sec. 203(c), Annual and Sick ing under temporary officer appoint- 
Leave Act of 1951, as amended, 5 ment during times of war or national 
U.S.C. 2062(c), even though leave emergency pursuant to 10 U.S.C. 
might be in excess of-limitation at end 5597 holds dual enlisted-officer status 
of year in which employee enters and, therefore, on termination of 
military service; however, such maxi- such dual enlisted man-officer status 
mum limitation is for application at so that member can accept perma- 
beginning of leave year following nent officer appointment, mileage 
leave year in which employee is allowance payments and Jump-sum 
restored to duty and recredited with payments for unused leave which 
Tins euteeneasantnbaimmemepeenes which accrue by reason of discharge 
Military duty from enlisted status when member 
Employee who, when he enters Armed never reverted to such status after 
Forces om extended active duty, has acceptance of temporary officer ap- 
more accumulated (30 days) and cur- pointment may not be made....... 624 
rent annual leave (15 days) than he Details to civilian positions 
can be paid for in lump sum because The right to payment for unused leave 
of limitation in lump-sum leave pay- due & member of the uniformed 
ment act of Dec, 21, 1944, as amended, services who, at time of retirement, 
5 U.S.C. 61b, may elect to be paid in is on detail to civilian position with 
lump sum for full amount for which the Maritime Administration under 
payment is possible in his case (30 the authority in sec. 201(f) of the 
days) and have excess leave (15 days) Merchant Marine Act, 1936,‘ 46 
remain to his credit until his return U.S.C, 1111(, and in receipt of 
from military service; however, em- additional civilian compensation {s 
ployee may not elect to be paid in dependent upon retirement as 4 
lump sum for less than he would be military member and not upon 
be entitled to (30 days) and have termination of detail and, therefore, 
larger amount remain to his credit.... the leave settlement under the 
Although employee who is called to ex- Armed Forces Leave Act of 1946, 
tended active duty as reservist or 37 U.S.C, 31a-38, may not include 
National Guardsman is entitled under the additional compensation earned 
5 U.S.C. 30r(c) to be carried on agen- while on detail but must be com- 
cy’s rolls unti! his annual leave is puted on military rate of pay...... 30 
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Payments for unused leave on discharge, 
ete.—Continued 
Rate payable—change of undesirable 
discharge to general under honorable 
conditions under 10 U.S.C, 1553 for 
Army enlisted member who at same 
time had been reduced in grade from 
master sergeant to private, first class, 
pursuant to mandatory provisions in 
regulations applicable to undesirable 
discharges, removes ground for reduc- 
tion in grade and makes reduction a 
nullity so that restoration to grade of 
master sergeant is required; therefore, 
payment of pay and allowances and 
accrued unused leave at time of dis- 
charge should be made on basis of 
master sergeant grade—grade in which 
member was serving at time of dis- 


Reservists hospitalized, ete.—Army re- 
servist who was hospitalized when 
period of active duty for training 
terminated, but who continued to 
receive active duty pay and allowances 
prescribed in 10 U.S.C. 3687 and 3721 
for period of hospitalization until com- 
Pletion of disability processing and 
release to inactive duty may not be 
regarded as in active military service 
for accrual of leave under Armed 
Forces Leave Act of 1946 after termina- 
tion of period of active duty for training 
and while he was in receipt of active 
duty pay and allowances; therefore, 
payment for accrued leave after mem- 
ber’s active duty for training ter- 
minated until release to inactive duty 
is not authorized 

Sick 

Advances—unliquidated—removals, sus- 
pensions, etc.—employee who refunded 
amount representing overdrawn annual 
and sick leave upon separation from 
service which was subsequently deter- 
mined to have been unwarranted is 
regarded as being in same category as 
employee in nonpay status for annual 
leave earning purposes so that it is 
within administrative discretion of 
agency either to permit employee, upon 
restoration to duty, to retain amount 
paid for overdrawn annual leave or to 
refund payment and carry excess amount 
forward as charge against annual leave 
earned in following year; however, as no 
provision is made in leave regulations 
for unliquidated advanced sick leave at 
end of leave year, administrative office 
should refund amount collected and 
adjust sick leave account of employee 
accordingly 

Recredit on restoration after unjustified 
removal—sick leave to credit of employee 
at time of erroneous reduction-in-force 


separation is for recrediting to his account 
upon determination of entitlement to 
back pay and employee not desiring to 
separate from his current position upon 
restoration to duty by agency which had 
assumed functions, subsequently ter- 
minated, of office from which he was 
wrongfully separated in reduction-in- 
force action, may have sick leave re- 
credited to his account at agency in 
which currently employed 


MARITIME MATTERS 
Subsidies 


Contract modification—the requirement in 
sec. 802, Merchant Marine Act, 1936, 46 
U.S.C, 1212, that sales contracts covering 
vessels constructed with Govt. aid in- 
clude provision by which Govt. may 
acquire vessel in times of war or national 
emergency based on prescribed valuation 
formula is contractual requirement im- 
posed by statute which may not be 
omitted from any such contracts nor 
may officer of the Govt. modify contracts 
to transfer obligation to nonsubsidized 
vessels, even though it would be to 
advantage of Govt. to acquire newer 
vessel at price of older subsidized ves- 
sel; therefore, in view of unambiguous 
language of the section and evidence of 
Congressional intent that obligation run 
with vessel built with Govt. aid, legis- 
lative sanction should be obtained before 
any transfer of sec. 802 obligation to non- 
subsidized vessels is undertaken 

Eligibility—related company restrictions— 
proposal for acquisition of vessels at 
current market value rather than at 
book value by subsidized steamship 
company from subsidiary of steamship 
line which owns 25 percent of stock of 
purchasing company is not precluded 
by profit elimination provisions in sec. 
803 of Merchant Marine Act, 1936, 
46 U.S.C. 1221, which were directed 
against certain specified services be- 
tween related companies rather than 
transaction incident to merger of steam- 
ship companies and application for 


Tickets—State sales tax—although South 


Carolina sales tax imposed on all retail 
sales, including meals furnished by rail- 
road to military personnel traveling on 
official business within State, is tax on ven- 
dor so that Federal Govt.’s constitutional 
immunity from State taxation is not for 
application and does not exempt U.S. 
from lability to carrier for tax, tax on 
meals constitutes portion of cost of meals 
obtained from carrier by use of meal 
tickets, which specify maximum cost per 
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MEALS—Continued 
meal, so that Govt.’s liability for tax is 


subject to limitations on meal ticket; 
therefore, if tax causes maximum amount 
to be exceeded, payment for such excess is 
not authorized but if tax does not cause 
maximum to be exceeded, payment for 
meals including tax is proper 


MEDICAL TREATMENT 


Officers and employees 

Employee v. Government interest—med- 
ical treatment to desensitize a Dept. of 
Agriculture horticulturist from bee and 
wasp stings because of severe reaction 
from such stings, danger to his health 
and, as preventive, to avoid future 
illness from stings with resultant loss of 
worktime may be regarded as medical 
treatment for benefit of Govt. rather 
than employee, even though other em- 
ployees engaged in similar work are not 
severely affected by stings; therefore, 
fees for such medical treatment may be 
paid from appropriated funds provided 
that administrative determination is 
made that medical treatment is neces- 
sary to carry out purposes of appropria- 
tion and that if public facilities—Govt., 
State or local—are available for such 
medical treatment without charge they 
will be utilized in future similar cases 
and that funds of Bur. of Employees’ 
Compensation are not available for 
preventive treatment. 

Examinations, ete.—annual physical ex- 
aminations for employees of Saint 
Lawrence Seaway Corporation, who are 
engaged in operating heavy equipment, 
to determine fitness for their occupa- 
tions, to lessen consequences of acci- 
dents due to undisclosed physical 
weaknesses which could be expensive to 
Corporation in costs of compensation 
and property loss or damage, and might 
result in injury or loss oflife to employees, 
are examinations primarily for benefit 
of Govt. rather than employee and, 
therefore, funds of Corporation may be 
used for payment of such physical ex- 
aminations provided that administra- 
tive determination of necessity is made. 


MILEAGE 


Military personnel 

As being in lieu of all other expenses— 
ferry fares—member of uniformed serv- 
ices who, after receiving payment on 
mileage basis for travel incident to 
permanent change of station from U.S. 
to Newfoundland, claims reimburse- 
ment for cost of ferry travel between 
Nova Scotia and Newfoundland may 
not have ferry travel regarded as “‘trans- 
oceanic travel” in view of specific ex- 
clusion in definition of “transoceanic 


travel” of travel between U.S. and 
island portion of Newfoundland; there- 
fore, member having received payment 
for his travel and his dependents by 
privately owned automobile on mileage 
basis pursuant to pars. 4159-3 and 
7003-8¢ of Joint Travel Regs. which 
payment is commutation of all trans- 
portation expenses, including ferry fares, 
no additional payment for ferry costs is 


Enlisted v. officer status 

Acceptance of permanent officer appoint- 
ment Marine Corps member with 
dual enlisted-officer status who is dis- 
charged from his permanent enlisted 
status at same time that his status on 
active duty as temporary officer under 
10 U.S.C. 5596 is terminated so that he 
can accept permanent officer appoint- 
ment must be regarded as being 
separated as officer rather than as 
enlisted member since he did not 
revert to his permanent enlisted 
rating after receiving temporary officer 
appointment in which status he 
continued to serve until permanent 
officer appointment; therefore, pay- 
ments which accrue to enlisted mem- 
bers on separation, such as mileage 
allowance or lump-sum leave, are not 
payable to member 

Acceptance of permanent officer appoint- 
ment enlisted Marine Corps member 
serving under temporary officer 
appointment during times of war or 
national emergency pursuant to 10 
U.S.C. 5597 holds dual enlisted-officer 
status and, therefore, on termination 
of such dual enlisted man-officer 
status so that member can accept 
permanent officer appointment, mile- 
age allowance payments and lump- 
sum payments for unused leave which 
accrue by reason of discharge from 
enlisted status when member never 
reverted to such status after accept- 
ance of temporary officer appoint- 
ment may not be made 

Local travel at or near headquarters. (See 
Travel Expenses, military personnel, 
local travel) 

Resignation of officers prior to completion 
of required service—although Coast and 
Geodetic Survey Regulation designed 
to keep commissioned personnel on duty 
for more than 2 years by precluding 
payment of travel allowances to person- 
nel who resign prior to completion of 
3 years of service would appear to be in 
conflict with sec. 4157 of Joint Travel 
Regs. which entitles members of uni- 
formed services to mileage upon separa- 
tion from service sec. 4157 does not 
contemplate payment of mileage to 
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Military personnel—Continued 
officers on resignation without consent 
of service; therefore, issuance of Coast 
and Geodetic Survey Reg. restricting 
travel allowances in case of early resigna- 
tions, even though members could not 
be held in service after resignation, is 
within authority of Director of Coast 
and Geodetic Survey and should be 
given effect in denying officer who 
resigned after 24 months of 3-year tour 
of duty reimbursement for cost of travel 
to his home 


Travel by privately owned airplane—parking 
fees—employee who pays tie-down fee for 
overnight parking of privately owned 
airplane used on official travel is not 
entitled to reimbursement for fee in view 
of sec, 4 of Travel Expense Act of 1949, 
5 U.S.C. 837, which provides that pay- 
ment of parking fees in addition to mileage 
is discretionary, and of sec. 3.5b(1) of 
Standardized Govt. Travel Regs., which 
limits parking fee reimbursement to those 
paid for parking privately owned auto- 


MILITARY PERSONNEL 


Aliens—retired pay. (See Pay, retired, 
foreign citizenship effect) 

Appointments. (See Appointments, milli- 
tary personnel) 

Assimilation benefits—similar situation ef- 
fect—although Congressional intent of 
military travel and transportation provi- 
sions in sec. 2(m) of act of Sept. 1, 1954, 
40 U.S.C. 491(m), was to allow payment 
of travel expenses to members of uniformed 
services on same basis as for civilian per- 
sonnel, and civilian employees are entitled 
to reimbursement for parking fees for use 
of privately owned automobiles for official 
travel within area of their duty stations, 
sec. 2(m) specifically enumerates various 
items of expense to military members 
which are considered reimbursable and 
does not include parking fees; therefore, in 
absence of assimilation provision in 1954 
act or specific amendment to provide for 
parking fee reimbursement to members 
of uniformed services, reimbursement is 
not authorized 

Civilian benefit entitlement—commissioned 
personnel of Public Health Service who 
have their pay and allowances fixed under 
laws applicable to members of uniformed 
services may not be considered as ‘“‘em- 
ployed in the civilian service” as that 
phrase is used in sec. 111(3) of Overseas 
Differentials and Allowances Act for 
purposes of entitling Public Health Serv- 
ice commissioned officers stationed in 
foreign countries to educational allowances 
provided under Title II of act when other 
benefits under act are clearly not for ap- 
Plication to such personnel 


Contracting with Government—retired per- 
sonnel. (See Military Personnel, retired, 
contracting with Government) 

Courts-martia’ 

Retired member sentence 

Retired enlisted member who had 
dishonorable discharge portion oa 
court-martial sentence of dishonorable 
discharge, forfeiture of pay and atlow- 
ances, and confinement to hard labor 
for 3 years, remitted upon expiration of 
period of confinement may have forfeiture 
part of sentence regarded as only applicable 
to period of confinement so that thereafter 
member may be considered to have re- 
verted to retired status; however, in view 
of broad language of automatic pay reduc- 
tion provisions of par. 126e of Manual 
for Courts-Martial, its application to re- 
tired enlisted member is too doubtful, in 
absence of clarification by courts, to permit 
payment of retired pay in excess of that 
authorized for pay grade E-1 but after 
member was advanced on retired list 
under 10 U.S.C. 3964 to officer grade he is 
entitled to increased retired pay 
(See, also, Pay, courts-martial sentences) 


Debits 
Courts-martial forfeitures. (See Pay, 
courts-martial sentences, forfeitures) 
Receipt of erroneous payments. (See 
Payments, erroneous) 


Deceased. (See Decedents’ Estates, pay, 
etc., due military personnel) 


De facto 
Air Force enlisted members who on basis 
of U.S. v. Simpson, decided Feb. 20, 
1959, 10 USCMA 229, 27 CMR 303, 
which held invalid the automatic pay 
grade reduction provisions of par. 126¢e, 
Manual for Courts-Martial, 1951, were 
not reduced to lowest enlisted pay grade 
are entitled to have duties performed 
at higher grades regarded as being 
performed under color of authority of 
Simpson decision to bring them within 
de facto rule and, therefore, members 
may retain pay and allowances of higher 
grades received in good faith, but period 
of de facto entitlement should be con- 
sidered as ending not later than Sept. 30, 
1959, which allows reasonable period for 
distribution of notice of decision of 
Comptroller General, B-139988, Aug. 
19, 1959, which held that members 
should be paid at reduced grade pending 
decision by Court of Claims in Johnson 
v. U.S., Ct. Cl. No. 234-59 July 15, 


Recognition that holding in U.S. v. Simp- 
son, 10 USCMA 229, 27 CMR 303, con- 
cerning invalidity of automatic pay 
grade reduction provisions in par. 126¢ 
of Manual for Courts-Martial, 1951, 
establishes color of authority necessary 
to invoke de facto rule so that members 
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De facto—Continued 
who were not automatically reduced 
in grade incident to their court-martial 
sentences may retain pay and allowances 
of higher grade; also permits members 
who refunded higher grade pay and 
allowances to have such amounts repaid, 
without necessity of filing specific claims, 
subject to time of Sept. 30, 1959, estab- 
lished for application of de facto rule in 
PSI cn cangunangeenenesssoveesees 

Dependents 

Quarters. (See Quarters Allowance, de- 
pendents) 

Survivorship annuities. (See Pay, re- 
tired, annuity elections for dependents) 

Transportation. (See Transportation, de- 
pendents, military personnel) 

Disability retired pay. (See Pay, retired, 
disability) 

Discharges. (See Discharges and Dismis- 
sals, military personnel) 

Dislocation allowance. (See Transportation, 
dependents, military personnel, disloca- 
tion allowance) 

Dual benefits—disability retirement in lieu 
of disability severance pay—although dis- 
ability severance pay recoupment provi- 
sions in 10 U.S.C. 1212(c), which require 
deduction of severance pay when former 
member of uniformed services becomes 
entitled to other compensation for same 
disability, relate to benefits awarded by 
Veterans Administration, 10 U.S.C. 
1212(c) and 1213, concerning effect of 
separation on benefits, evidence intent 
that member is entitled to only one benefit 
arising from same disability; therefore, 
member in receipt of disability severance 
pay when his military records are corrected 
to place him on permanent disability 
retired list with entitlement to retired 
pay from time that he began receiving 
disability severance pay must have his 
retired pay withheld by the military serv- 
ice, plus severance pay withheld by VA, 
until amount of severance pay has been 





























































































































































































































Elections—finality—although member of 
reserve component of uniformed services 
who upon involuntary release from active 
duty elected to receive lump-sum read- 
justment payment under Armed Forces 
Reserve Act of 1952, 50 U.S.C. 1016, rather 
than payment of disability compensation 
by Veterans Administration, may not be 
permitted to change election for entitle- 
ment to alternate benefits under other 
provisions of law, should Administrator 
of Veterans Affairs, whose decisions on 
questions of law or fact concerning benefits 
or payments under laws administered by 

VA are final under 38 U.S.C. 211 (a), deter- 

mine that election of readjustment pay 

was not valid election and that veteran is 
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entitled to disability compensation, vet- 
eran is to be regarded as indebted for full 
amount of readjustment payment and 
steps should be taken to effect collection 
of full amount of debt before payment of 
any disability compensation is made. -.... 
Enlisted v. officer status 
Retired officer status changed to enlisted 
status—dual office effect. (See Compen- 
sation, double, holding two offices, re- 
293 tired military officer 0. enlisted status) 
Retired pay. (See Pay, retired, enlisted v. 
officer status) 
Temporary officer status 
Enlisted member of uniformed services 
who, when transferred to another 
activity where Govt, mess was avail- 
able, was receiving saved pay, includ- 
ing commuted ration allowance, as 
result of temporary promotion to 
officer status, and who was not issued 
written authorization to mess separately 
at new station may not have absence 
of written authorization considered to 
defeat his right to saved ration allow- 
ance since it may be assumed that 
such authorization would have been 
issued if he had transferred in his en- 
listed status, and issuance of authori- 
zation to temporary officer who re- 
ceives subsistence allowance at all 
times and is required to make arrange- 
ments for his own meals would not be 


Subsistence allowance that enlisted 
member of uniformed services is 
receiving as item of saved pay upon 
promotion as temporary officer is 
alternative to subsistence in kind so 
that when member is transferred to 
activity where Govt. messing facili- 
ties are available thereby losing his 
right to subsistence allowance, value 
of commuted rations may be used in 
determining amount of total compen- 
sation under savings provisions appli- 
cable to temporary appointments.... 

597 Commissioned warrant officer who at 
time of temporary promotion to lieu- 
tenant is assigned public quarters 
so that credit of saved pay and allow- 
ances in his permanent grade by 
reason of deduction of quarters allow- 
ance is less than actual pay and allow- 
ances as lieutenant is not required to 
have savings provisions applicable to 
temporary promotions invoked to de- 
prive member of pay and allowances 
provided for higher grade and, there- 
fore, member who is furnished Govt. 
quarters may elect to receive pay and 
allowances of higher grade even though 
pay and allowances of permanent 
grade, without quarters allowance not 
actually payable, exceed those of 
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Enlisted v. officer status—Continued 
Temporary officer status—Continued 
Acceptance of permanent officer appoint- 
ment 
Marine Corps member with dual 
enlisted-officer status who is discharged 
from his permanent enlisted status 
at same time that his status on active 
duty as temporary officer under 10 
U.S.C, 5596 is terminated so that he 
can accept permanent officer ap- 
pointment must be regarded as 
being separated as officer rather 
than as enlisted member since he 
did not revert to his permanent 
enlisted rating after receiving tem- 
porary officer appointment in which 
status he continued to serve until 
permanent officer appointment; 
therefore, payments which accrue 
to enlisted members on separation, 
such as mileage allowance or lump- 
sum leave, are not payable to 


Enlisted Marine Corps member serv- 
ing under temporary officer appoint- 
ment during times of war or national 
emergency pursuant to 10 U.S.C. 
5597 holds dual enlisted-officer status 
and, therefore, on termination of 
such dual enlisted man-officer status 
so that member can accept perma- 
nent officer appointment, mileage 
allowance payments and lump-sum 
payments for unused leave which 
accrue by reason of discharge from 
enlisted status when member never 
reverted to such status after accept- 
ance of temporary officer appoint- 
ment may not be made 
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Leave. (See Leaves of Absence, military 
personnel) 

Medical and dental officers. (See Pay, 
medica] and dental officers) 

Mileage. (See Mileage, military personnel) 

Mustering-out pay. (See Gratuities, 
mustering-out pay) 

Parking fees—privately owned vehicles. 
(See Fees, parking, privately owned 
vehicles) 

Pay. (See Pay) 

Per diem. (See Subsistence, per diem, 
military personnel) 

Promotions. (See Pay, promotions) 

Quarters allowance. (See Quarters Allow- 
ance) 

Rations—payments. (See Rations Commu- 
tation Payments) 

Record correction 
Appropriation availability—lump-sum an- 

nual leave payment which is due former 
civilian employee whose military rec- 
ords were corrected to show retirement 
in Regular Army enlisted rather than 
officer status so that civilian employ- 
ment was no longer contrary to dual 
office prohibition in act of July 31, 1894, 
5 U.S.C. 62, as amended, relates 
to leave accrued in connection with 
civilian employment and not to Army 
service and, therefore, payment for 
lump-sum leave should be made from 
funds normally used for such payments 
upon termination of civilian employ- 
ment, rather than from funds available 
for amounts due as result of correction of 
records under 10 U.S.C. 1552(c) 
Discharge change effect on reduction in 
grade 
Change of undesirable discharge to gen- 


Enlistments. (See Enlistments) 
Flight pay. (See Pay, aviation duty) 
Grade reduction—record correction—effect 


eral under honorable conditions under 
10 U.S.C. 1553 for Army enlisted mem- 
ber who at same time had been reduced 


on reenlistment grade—change of undesira- 
ble discharge to general under honorable 
conditions pursuant to 10 U.S.C, 1553, for 
former Army enlisted member who reen- 
listed in grade of private, E-2, 4 years 
after undesirable discharge and mandatory 
reduction in grade from master sergeant 
to private, first class, does not bring reen- 
listment within time limitation to entitle 
member to be reenlisted in higher grade; 
therefore, reenlistment being voluntary 
contract to serve in grade of private, E-2, 
does not entitle member to pay and allow- 
ances of higher grade 
Gratuities. (See Gratuities) 
Household effects 
Storage. (See Storage, household effects, 
military personnel) 

Transportation, (See Transportation, 
household effects, military personnel) 
Insane and incompetents—payments to 
guardians, ete. (See Insane and Incom- 
petents, guardians and committees, serv- 

iceman’s pay, allowances, etc.) 


645-668 O - 63 - 58 


' 


in grade from master sergeant to 
private, first class, pursuant to man- 
datory provisions in regulations ap- 
plicable to undesirable discharges, 
removes ground for reduction in 
grade and makes reduction a nullity 
so that restoration to grade of master 
sergeant is required; therefore, pay- 
ment of pay and allowances and 
accrued unused leave at time of dis- 
charge should be made on basis of 
master sergeant grade—grade in which 
member was serving at time of dis- 


Change of undesirable discharge to 
general under honorable conditions 
pursuant to 10 U.S.C. 1553, for former 
Army enlisted member who reenlisted 
in grade of private, E-2, 4 years 
after undesirable discharge and man- 
datory reduction in grade from master 
sergeant to private, first class, does 
not bring reenlistment within time 
limitation to entitle member to be 
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Discharge change effect on reduction in 
grade—Continued 

reenlisted in higher grade; therefore, 

reenlistment being voluntary contract 

to serve in grade of private, E-2, does 

not entitle member to pay and allow- 


Retirement statas—Continued 
enlisted personnel, makes removal! of 
debt charge established against mem- 
ber for total amount of compensation 
received under civilian appointment 


ances of higher grade. -................ 703 Although correction of military records 
Enlisted v. officer status—effect of combat of Regular Army warrant officer re- 
citations on retired pay. (See Pay, tired for length of service to show that 
retired, enlisted ». officer status, combat member was retired in enlisted rather 
citations.) than officer status removed member’s 
Pay rights—Navy enlisted member who, civilian employment from operation 
prior to transfer to Fleet Reserve had of dual office prohibition in act of 
been specially commended for extra- July 31, 1894, 5 U.S.C. 62, as amended, 
ordinary heroism and who, after sub- member’s retired status—by reason of 
sequent active duty was placed on re- receipt ofretired pay “‘for or on account 
tired list under provisions of Naval of services as commissioned officer,”’ 
Reserve Act of 1938 relating to enlisted and retirement and receipt of retired 
men and later advanced on retired list pay under laws relating to enlisted 
to lieutenant under sec. 10 of act of July men—brings into question application 
24, 1941, as amended, is retired as enlisted of double compensation restriction in 
man rather than officer so that increased sec, 212 of Economy Act of 1932, 5 
retired pay benefits of sec. 412(a), Officer U.S.C. 59a, and since case involving 
Personnel Act of 1947, for officers spe- similar retired status is now pending 
cially commended for heroism are not in Court of Claims, no determination 
applicable, and record correction action as to applicability of sec. 212 will be 
to show advancement to grade of lieuten- El iadcuinsuinasbaenaaseaionmene 
ant commander by reason of having been Reservists 
specially commended pursuant to sec. Acceptance of Regular commission—em- 
412(a) of 1947 act is ineffective to entitle ployee who while on active duty as 
member to increased retired pay........ 67 Reserve, officer in naval service volun- 
Retired pay election—a member of uni- tarily accepts commission in Regular 
formed services whose military records Navy thereby relinquishes his Reserve 
showing retirement for disability prior status and is, therefore, no longer en- 
to Oct. 1, 1949—effective date of Career titled to benefits of sec, 29(b) of act of 
Compensation Act of 1949—in active Aug. 10, 1956, 5 U.S.C. 30r, which pro- 
duty grade less than member's per- vides for reemployment of Govt. em- 
manent Reserve grade and election ployee members of Reserves or National 
under ie on ae = ny op Guard upon relief from active duty... 
pay on basis of laws in effect prior to 
Oct. 1, 1949, were correeted to show that Readjustment payment on luveluntary 
timely election was made to receive release. (See Pay, readjustment pay- 
ment to reservists on involuntary re- 
retired pay in higher Reserve grade lease) 
based on years of service is entitled to 
receive adjustment of disability retired Retired pay. (See Pay, retired, reservists) 
pay based on years of service in higher Service credits. (See Pay, service credits, 
grade, the effect of sec. 411 of act, which reserves) 
gives members retired for disability Statue—during hospitalization, ete.—Army 
prior to Oct. 1, 1949, the right to elect to reservist who was hospitalized when 
qualify for disability retirement under period of active duty for training termi- 
Title IV of act, being to give members nated, but who continued to receive 
further election to have retired pay active duty pay and allowances pre- 
computed on either years of service or scribed in 10 U.S.C. 3687 and 3721 for 
on percentage of disability as provided period of hospitalization until comple- 
ROO, Ge GF Sic rantccnneccuccondces 262 tion of disability processing and release 


Retirement status 
Correction of military tecords of Regular 
Army warrant officer retired for length 
of service to show that he was retired 
as enlisted member and not as warrant 
officer so that his civilian employment 
at time he was receiving retired pay 
is no longer in contravention of dual 
office act of July 31, 1894, as amended, 
5 U.S.C, 62, which exempts retired 


to inactive duty may not be regarded 
as in active military service for accrual 
of leave under Armed Forces Leave Act 
of 1946 after termination of period of 
active duty for training and while he 
was in receipt of active duty pay and 
allowances; therefore, payment for ac- 
crued leave after member’s active duty 
for training terminated until release to 
inactive duty is not authorized 
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Resignations—consent of service require- 
tment—although Coast and Geodetic Sur- 
vey Regulation designed to keep commis- 
sioned personnel on duty for more than 2 
years by precluding payment of travel 
allowances to personnel who resign prior 
to completion of 3 years of service would 
appear to be in conflict with sec. 4157 of 
Joint Travel Regs. which entitles members 
of uniformed services to mileage upon 
separation from service, sec. 4157 does not 
contemplate payment of mileage to offi- 
cers on resignation without consent of 
service; therefore, issuance of Coast and 
Geodetic Survey Reg. restricting travel 
allowances in case of early resignations, 
even though members could not be held 
in service after resignation, is within 
authority of Director of Coast and Geo- 
detic Survey and should be given effect in 
denying officer who resigned after 24 
months of 3-year tour of duty reimburse- 
ment for cost of travel to his home........ 

Retired 
Civilian and military retired benefits. 

(See Pay, service credits, dual benefits, 
civilian and military retired benefits) 
Civilian service. (See Compensation, dou- 
ble, concurrent military retired and 
civilian service pay) 
Contracting with Government 
What constitutes selling 
Retired Marine Corps warrant officer 
receiving retired pay who is em- 
ployed by chemical firm first as 
demonstrator of laundry chemicals 
to naval installations and later as 
operations manager in which capac- 
ity he devoted most of his time to 
commercial sales activities but 
continued to some extent to contact 
naval vessels for ultimate purpose of 
selling his employer’s products must 
be regarded as selling supplies to 
Navy Dept. within meaning of 10 
U.S.C. 6112(b) which prohibits 
receipt of any payment from U.S. 
during such employment and does 
not differentiate between cases in- 
volving frequent and infrequent 
contacts with military department; 
therefore, retired pay received dur- 
ing such employment must be re- 
covered, and fact that member acted 
in good faith, or was ignorant of law 
or that financial hardship will result, 
does not provide legal basis for re- 
tention of erroneous payments which 
may be recovered by deduction from 
future retired pay. -................. 
Contract negotiated by retired officer 
of uniformed services for commer- 
cial packing, crating, drayage, 
storage, unpacking and transporta- 
tion of household effects of Dept. 
of Defense personnel which does not 
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Contracting with Government—Con. 

W hat constitutes selling—Continued 
involve transfer of ownership of 
property to Govt. is not contract of 
sale but is contract for performance 
of service only so that retired officer 
who contracts or negotiates for com- 
mercial transportation of household 
effects of Dept. of Defense personnel 
is not engaged in selling or sale of 
supplies or materials to be precluded 
from receiving retired pay by 5 
U.S.C. 59¢ and 10 U.S.C. 6112(b)... 

Retired Army officer who, as president 
of electronics firm which sells sup- 
plies to military departments, will 
have overall responsibility for sales 
but will not engage in any sales 
activities or initate any contacts 
with such departments, which in- 
volve any of contracting activities 
enumerated in Dept. of Defense 
Dir. No. 5500.7, would not, solely 
by virtue of his position, be consid- 
ered as engaged in sales activities 
within purview of 5 U.S.C. 59, 
which precludes any payment for 
2 years after retirement to retired 
officers who sell supplies or war 
materials to military departments; 
however, should officer within such 
period make agency contacts for 
contract purposes restricted by direc- 
tive or engage in any selling activi- 
ties, he would not be entitled to 
retired pay for period involved--_. 

Retired Regular Navy officer who as 
director of Govt. relations performs 
analytical services for manufacturing 
firm selling equipment to agencies 
of Dept. of Defense and who as in- 
vitee or member of technical, ad- 
visory or social organizations 
furnishes Dept. of Navy assistance, 
information and advice, but does 
not engage in any activities to 
induce Navy Dept. to purchase 
manufacturing firm’s products, is 
not required to have such liaison 
activities viewed as sales activities 
to subject him to prohibition in 10 
U.S.C. 6112(b), precluding receipt 
of retired pay by retired Regular 
Navy officers engaged in selling 
activities with Navy Dept--....... 

Status 

In absence of certification by Sec. of 

Army that brigadier general was 

being retained on active duty or in 
service in reserve component within 
meaning of 10 U.S.C. 676, retired 

Reserve officer may not have service 

performed from date of qualification 

for retirement pay under 10 U.S.C. 

1331-1337 to date he resigned from 
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Retired—Continued 
Status—Continued 
retired Reserves to accept commission 
as colonel in U.8, Army used to in- 
crease retired pay to which he would 
be entitled on basis of service and 
grade at time of qualification, and 
since officer could not have been re- 
tained in service after being transferred 
to retired Reserve, the active service, 
performed as colonel in Army of U.S., 
may not be counted for service 
credit under 10 U.8.0. 1331-1337...... 
Retired Air Force enlisted man without 
dependents who was in receipt of 
retired pay when he was admitted to 
Veterans Admin. facility where he 
has been hospitalized for more than 
7 months is considered to be “‘veteran”’ 
for purposes of 38 U.8.0, 3208 which 
provides for reduction in compensa- 
tion or retirement pay for veterans 
without dependents who are hospital- 
ized for periods beyond 7 months and 
although retired pay withholding 
provisions in sec. 4 of act of July 19, 
1939—a derivative statute—were spe- 
cifically repealed by sec. 2202(151) 
of Veterans’ Benefits Act of 1957, they 
had previously been superseded by 
act of Aug. 8, 1946, which continued 
only hospitalization and domiciliary 
care provisions of 1939 act; therefore, 
since specific repeal did not affect 
withholding provisions, retired pay of 
Air Force member whose status comes 
within scope of 38 U.S.C. 3203 is 
required to be withheld during pro- 
longed periods of hospitalization in 
 ititntninsncisccnesenes 
Retired pay. (See Pay, retired) 
Severance pay. (See Pay, severance) 
Station allowances. (See Station Allow- 
ances, military personnel) 
Subsistence—per diem. (See Subsistence, 
per diem, military personnel) 
Subsistence allowance. (See Subsistence 
Allowance, military personnel) 
Temporary lodging allowances. (See Station 
Allowances, military personnel, temporary 
lodgings) 
Training 

Graduate study—uniform allowance. (See 
Uniforms, military personnel, officers, 
reservists, qualifications) 

Tuition, ete., payments—advance. (See 
Payments, advance, tuition, etc., pay- 
ments) 

Transfers between services—interservice 
authority—although interservice transfer 
of officer from one military service to 
another is accomplished by resignation 
which operates to terminate member’s 
service in that organization and by imme- 
diate appointment in new service, inter- 
service transfer authority vested in Presi- 
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dent under 10 U.S.C. 716 is broad enough 
to authorize such transfers without inter- 
ruption of uniformed service membership, 
or loss of pay and allowances, or other 
military benefits; therefore, interservice 
transfer of officer from Marine Corps to 
Naval Reserve under 10 U.S.C. 716 will 
not be regarded as terminating officer’s 
membership in uniformed services at any 
eo eee 

Travel expenses. (See Travel Expenses, 
military personnel) 

Uniforms. (See Uniforms, military per- 
sonnel) 


MISCELLANEOUS RECEIPTS 


Special account v. miscellaneous receipte— 
air carrier penalty recovery—where air 
carrier becomes liable for liquidated dam- 
ages for failure to provide Govt. employee 
on official travel with confirmed reserved 
space, Govt. is regarded as damaged by 
carrier’s, default, and since employee is 
precluded from accepting payments from 
private sources as result of performance of 
official duties payment should be made to 
Govt. and deposited into miscellaneous 


OFFICERS AND EMPLOYEES 


Acceptance of foreign presents, emoluments, 
ete.—military personnel—authority for 
acceptance by members of reserve com- 
ponents of employment with foreign gov- 
ernments and with business concerns 
controlled by foreign governments in sec. 
247, Armed Forces Reserve Act of 1952, 
10 U.8.C, 1032, when approved by Secre- 
tary of pertinent military department, is 
Congressional consent required to over- 
come Constitutional prohibition against 
acceptance of foreign emoluments by per- 
sons holding offices under U.S, in Art. I, 
sec. 9, el. 8 of U.S, Constitution; therefore, 
acceptance of employment with foreign 
government by Retired Reserve member 
receiving retired pay based on length of 
service, with approval of employment by 
Secretary of department concerned, does 
not affect member’s entitlement to retired 


Compensation. (See Compensation) 

Contracting with Government—public policy 
objectionability—corporation—contract for 
manufacture of metal parts and fittings 
executed by Govt. and corporation owned, 
controlled and directed by group of Govt. 
employees who perform substantially 
similar metal working services for Govt. 
does not come within exception to rule 
that only in unusual cases where needs of 
Govt. cannot be otherwise supplied may 
contracts between Govt. and its employees 
be sanctioned and, therefore, this contract 

is subject to same public policy objections 





331 


715 


INDEX DIGEST 


as to alleged favoritism and possible fraud 
as contracts between Govt. and individual 
employees.............. aiiaanintiecendeds 
Deceased. (See Decedents’ Estates) 
Dependents—transportation. (See Trans- 
portation, dependents) 
Details. (See Details) 
Foreign service. (See Foreign Service) 
Health insurance—coverage during periods 
of suspensions, etc.—an employee who is 
enrolled in health benefits plan prior to 
separation from service and who is restored 
to duty on ground that removal was illegal 
is entitled under sec. 10(c) of Federal 
Employees Health Benefits Act of 1950, 5 
U.8.C. 3009(c), to have coverage restored 
to same extent as though removal or 
suspension had not taken place, and, 
therefore, employee is liable for premiums 
during period of separation and such 
amount may be deducted from back pay 
Cid GIO ccntecncctentincnuvicecuie 
Health services 
Desensitization, immunization, ete.—med- 
ical treatment to desensitize a Dept. of 
Agriculture horticulturist from bee and 
wasp stings because of severe reaction 
from such stings, danger to his health 
and, as preventive, to avoid future 
illness from stings with resultant loss of 
worktime may be regarded as medical 
treatment for benefit of Govt. rather 
than employee, even though other em- 
ployees engaged in similar work are not 
severely affected by stings; therefore, 
fees for such medical treatment may be 
paid from appropriated funds provided 
that administrative determination is 
made that medical treatment is neces- 
sary to carry out purposes of appropria- 
tion and that if public facilities—Govt., 
State or local—are available for such 
medical treatment without charge they 
will be utilized in future similar cases 
and that funds of Bur. of Employees’ 
Compensation are not available for 
preventive treatment 
Examinations—annual physical examina- 
tions for employees of Saint Lawrence 
Seaway Corporation, who are engaged 
in operating heavy equipment, to deter- 
mine fitness for their occupations, to 
lessen consequences of accidents due to 
undisclosed physical weaknesses which 
could be expensive to Corporation in 
costs of compensation and property loss 
or damage, and might result in injury 
or loss of life to employees, are examina- 
tions primarily for benefit of Govt. 
rather than employee and, therefore, 
funds of Corporation may be used for 
payment of such physical examinations 
provided that administrative determina- 
tion of necessity is made 
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Hours of work—training as constituting— air 
traffic trainees who during 8 week, 40 hour 
a week, training course volunteer to par- 
ticipate on Saturdays in series of medical 
tests to determine stresses and strains 
upon air traffic controllers, which tests are 
entirely unrelated to training assignment 
and constitute official work, may have 
40-hour training period regarded as “‘ hours 
of work” so as to be entitled to overtime 
compensation under sec. 201 of Federal 
Employees Pay Act of 1945 for work per- 
formed on Saturdays and restriction in 
sec. 10 of Government Employees Training 
Act, 5 U.S.C. 2309, against payment of 
overtime for training is not construed as 
precluding payment of overtime compen- 
sation for work in addition to 40 hours of 
training performed in any workweek 

Household effects 
Storage. (See Storage, household effects) 
Transportation. (Sce Transportation, 

household effects) 

Leaves ofabsence. (See Leaves of Absence) 

Life insurance—Military leave effect— 
although employees covered by Federal 
Employees Group Life Insurance Act of 
1954, 5 U.S.C. 2091 note, when they are 
called to military service are entitled to 
continued coverage during initial grant of 
military leave, once coverage is terminated 
fact that employee may be entitled to 
subsequent grant of additional military 
leave does not reinstate his life insurance 


Dependents — education — commissioned 
personnel of Public Health Service who 
have their pay and allowances fixed 
under laws applicable to members of 
uniformed services may not be con- 
sidered as “employed in the civilian 
service” as that phrase is used in sec. 
111(3) of Overseas Differentials and 
Allowances Act for purposes of entitling 
Public Health Service commissioned 
officers stationed in foreign countries to 
educational allowances provided under 
Title II of act when other benefits under 
act are clearly not for application to 
such personnel. 

Home leave—travel expenses. (See Trav- 
el Expenses, overseas employees, home 
leave) 

Minimum service requirement 
Part-time status 

Overseas employee whose status was 
changed from full-time to part-time 
after he had signed his latest em- 
ployment agreement to remain in 
service for another 24 months may 
be regarded as fulfilling his duty 
with respect to period of obligated 
service for entitlement to payment 
of travel and transportation expenses 
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Overseas—Continued 


Minimum service requirement—Continued 


Part-time status—Continued 
under sec. 7 of Administrative 
Expenses Act of 1946, as amended, 
5 U.S.C. 73b-3(a), which does not 
restrict travel and transportation 
benefits to employees with full- 
ee 
Although longer period of required 
service for overseas employees with 
part-time status may be adminis- 
tratively prescribed for entitlement 
to payment of travel and transpor- 
tation expenses by Govt., up to 
maximum specified in sec. 7 of 
Administrative Expenses Act of 
1946, as amended, 5 U.S.C. 73b-3(a), 
and so long as period of service is 
specified in employment agreement, 
when employment agreement does 
not contain any qualification of 
term “in the service of the Govern- 
ment,”’ such term may be accorded 
same meaning for part-time employ- 
ees as for full-time employees. _ ..... 
Per diem. (See Subsistence, per diem, 
overseas employees) 
Travel expenses. (See Travel Expenses, 
overseas employees) 
Overtime. (See Compensation, overtime) 
Per diem. (See Subsistence, per diem) 
Recreation, etc., facilities. (See Welfare and 
Recreation Facilities, civilian personnel) 
Reemployment or reinstatement—after mili- 
tary duty—double compensation and dual 
office prohibition—employee who while on 
active duty as Reserve officer in naval 
service voluntarily accepts commission in 
Regular Navy thereby relinquishes his 
Reserve status and is, therefore, no longer 
entitled to benefits of sec. 29(b) of act of 
Aug. 10, 1956, 5 U.S.C. 30r, which provides 
for reemployment of Govt. employee mem- 
bers of Reserves or National Guard upon 
relief from active duty.................... 
Retirement. (See Retirement, civilian) 
Sick leave. (See Leaves of Absence, sick) 
Training—overtime. (See Compensation, 
overtime, training courses) 
Travel expenses. (See Travel Expenses) 


ORDERS 


Amendment—delays in travel of reservisis— 
payment without issuance of amendatory 
orders—although regulation to authorize 
additional active duty pay to reservists 
who are delayed in returning to their 
homes upon release from training duty 
because of weather conditions or mechani- 
cal failure of public or Govt. transporta- 
tion facilities, without necessity for issu- 
ance of amendatory orders, would be effec- 
tive under Navy and Marine regulations 
which clearly limit pay for active duty for 
training to period covered by orders plus 
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ORDERS—Continued 


time necessary for travel, without release 
date being stated in orders, under Army 
and Air Force procedures which provide 
for ordering personnel to an overall train- 
ing period between specified dates, includ- 
ing to and from travel time, there is no 
basis for computation of necessary or con- 
structive travel time and, therefore, the 
regulation would be without effect unless 
precedures were changed to accord with 
those of Navy and Marine Corps.._--.-.- 
Authorization limitations—although super- 
visor may, for official reasons, order can- 
cellation or curtailment of official travel 
of employee, when incapacity of employee 
because of illness is reason for cancellation 
of travel, supervisor’s authority to order 
cancellation or curtailment of travel is 
subject to statutory and regulatory limita- 
tions applicable to employee; therefore, 
order to return to headquarters issued by 
supervisor on assumption that employee 
would be incapacitated upon learning of 
death of his son does not meet provisions 
in sec. 6.5 of Standerdized Govt. Travel 
Regs. which require evidence establishing 
fact of incapacity of employee to entitle 
him to reimbursement for cost of return 


PATENTS 


Indemnification ciause. (See Bids, patents, 
etc., item, indemnification clause pro- 
priety) 

Infringement 
Litigation costs 

While legal expenses incurred in defense 
of patent infringement suit by con- 
tractor would not usually be allowable 
item of cost under Govt. cost-type 
contract entered into after date of 
revision fo 15-205.31(c), Armed Serv- 
fees Procurement Reg., which pre- 
cludes payment of expenses in patent 
infringement litigation as allowable 
item of cost, in a case in which causes 
of action in suit—unauthorized use of 
trade secrets, patent infringement 
and breach of contract—are insepara- 
ble from standpoint of costs necessary 
to defend suit and record shows that 
contractor defendant has done every- 
thing possible to eliminate from the 
suit cause of action relating to patent 
infringement, defense costs on other 
two causes of action being allowable, 
contractor may be paid proportionate 
share of its litigation expenses as in- 
direct cost in performance Of contract. 

Revision of a provision in Armed Serv- 
ices Procurement Reg. relative to pay- 
ment of legal expenses incident to 
patent infringement suits as allowable 
item of cost under Govt. cost-type 
contract does not have retroactive 
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Additional 


Aviation duty. (See Pay, aviation duty) 
Helium-oxygen dives—deficiencies—a 
Navy regulation, effective Aug. 17, 1961, 
which precludes members from qualify- 
ing for hellum-oxygen diving pay after 
diving qualifications have lapsed must 
be viewed as superseding regulations 
under which members were given 3- 
month grace period to make up diving 
deficiencies; therefore, members who 


of aircraft flight requirements cannot be 
met; therefore, member is not entitled 
to flight pay for 3-month period when 
minimum flight requirements were not 


Incapacity period 
Flight pay entitlement 
A regulation that would authorize 
payment of flight pay to those 
members of uniformed services for 
whom flight requirements have been 
suspended pursuant to sec. 614, 


PATENTS— Continued Page | PAY—Continued Page 
Infringement—Continued Additional—Continued 
Litigation costs—Continued were prevented until Sept. 1961 from 
effect in determination of rights and making up diving qualifications which 
liabilities of parties to contract entered lapsed on July 31, 1961, must be regarded 
into before effective date ofrevision... 90 as merely having inchoate right to make 
PAY up diving deficiencies until Aug. 17, 
1961, and when regulation was super. 
Active duty seded it deprived them of any further 
Fleet reservists after retirement. (See right so that members who failed to 
Pay, retired, fleet reservists, active duty meet diving requirements for Aug. and 
after retirement) who were not entitled under new reg- 
Higher grade temporary appointment— ulations to make up diving deficiencies 
actual duty performance—service by in Sept. may not be credited with diving 
enlisted Marine Corps member in pay for period Aug. 1 to 16, 1961...._... 392 
temporary grade of commissioned war- Limitation—fees for dependent medi- 
rant officer on only 1 day, on which care—acceptance by Navy medical offi- 
member did not perform any of duties cers under fee-splitting arrangement with 
normally required of officer on active civilian physicians of portion of fees 
duty, does not constitute sufficient paid from “Medicare” funds under 
basis for determination by Sec. of Navy Dependents’ Medical Care Act of 1956, 
that member served satisfactorily in 10 U.S.C. 1071-1085, for medical services 
higher grade within meaning of 10 U.8.C. furnished dependents of Navy and 
1372, which contemplates that deter- Marine Corps members in civilian hos- 
mination will be made on basis of suffi- pitals is acceptance of additional com- 
cient actual service in temporary grade pensation for same work and duties 
to permit genuine appraisal of quality of which doctor officers were required to 
service of member in that grade, and, perform and for which they received pay 
therefore, member is not entitled to as Naval officers; therefore, acceptance 
retire pay based on higher grade........ 110 of additional compensation violates 
Travel time on release—reservists delayed 5 U.S.C. 70, and fact that Medicare funds 
due io weather, etc.—amendatory orders are placed in checking accounts of civil- 
neceasity—although regulation to au- fan doctors before payment to Navy 
thorize additional active duty pay to medical officers does not change char- 
reservists who are delayed in returning acter as Government funds nor cure 
to their homes upon release from train- illegality of fee-splitting arrangement... 741 
ing duty because of weather conditions Aviation dut 
or mechanical failure of public or Govt. oa eae ead non catalina til 
transportation facilities, without neces- a ia ee a aie 
aity tor tesunnce of eanendatery erders, flight requirements for 3 months because 
would be effective under Navy and he was in proceed, leave, travel and 
Marine regulations which clearly limit temporary. duty. ahaha pe departure 
pay for active duty for training to period from overseas station where officers 
covered by orders plus time necessary were not exempted from meeting flight 
for travel, without release date being requirements does not come under sec. 
stated in orders, under Army end Air 514 of Department of Defense Appro- 
Fores procedures which provide for priation Act, 1961, 75 Stat, 352, which 
ordering personnel to an overall training permits flight pay to members whose 
period between specified dates, including assignment outside U.S. makes it im- 
to and from travel time, there is no practical to participate in regular serial 
basis for computation of necessary or flights, nor under par. 044086-2a4 of 
constructive travel time and, therefore, Navy Comptroller Manual applicable 
the regulation would be without effect to areas where commander determines 
unless procedures were changed to accord 3 
with those of Navy and Marine Corps. 6 that due to operations or unavailability 
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Reduction in grade—Continued 





Department of Defense Appropria- 
tion Act, 1962, 75 Stat. 378, and who 
become incapacited for flying duty 
as result of aviation accident, for 
“free entitlement” period of 3 
months commencing first of month 
following month in which incapacity 
occurs would be proper, such “free 
entitlement” period approximating 
a similar period in sec. 10, E.O. No. 
10152, applicable to members who 
are obligated to meet flight require- 


Effect of United States v. Simpson— 
Continued 
ual for Courts-Martial, 1951, were 
not reduced to lowest enlisted pay 
grade are entitled to have duties 
performed at higher grades re- 
garded as being performed under 
color of authority of Simpson 
decision to bring them within 
de facto rule and, therefore, mem- 
bers may retain pay and allow- 
ances of high:r grades received in 


iiiciietnmmnnaiiiaininmeeninnctenmidee: 173 good faith, but period of de facto 
Members of uniformed services who entitlement should be considered 
are suspended from flight require- as ending not later than Sept. 30, 
ments under sec. 614, Department 1959, which allows reasonable 
of Defense Appropriation Act, 1962, period for distribution of notice of 
75 Stat. 378, and who become in- decision of Comptroller General, 
capacitated for flying duty as result B-130088, Aug. 19, 1959, which 
of nonaviation accident may be held that members should be paid 
authorized by regulation to receive at reduced grade pending decision 
flight pay for month grace by Court of Claims in Johnson v. 
period provided that such members U.S., Ct. Cl. No. 234-59 (July 15, 
become available for and are physt- il hidtnliniienamsdnemaienmiecaing 293 
cally requalified for flying duty Recognition that holding in U.S. v. 
prior to expiration of 3month Simpson, 10 USCM A 229, 27 CMR 
period and provided that right to 303, concerning invalidity of 
flight pay for any part of such automatic pay grade reduction 
period shall be lost when such mem- provisions in par. 126e of Manual 
bers remain incapacitated at ex- for Courts-Martial, 1951, estab- 
piration of such period. ............ 173 lishes color of authority necessary 
Members of uniformed services who to invoke de facto rule so that mem- 
are suspended from flight require- bers who were not automatically 
ments under sec, 614, Department reduced in grade incident to their 
of Defense Appropriation Act, 1962, court-martial sentences may re- 
75 Stat. 378, and who become inca- tain pay and allowances of higher 
pacitated for flying duty as result of grade, also permits members who 
aviation accident may be authorized refunded higher grade pay and 
by regulation to receive flight pay allowances to have such amounts 
for additional 3months period, repaid without necessity of filing 
immediately following 3-month specific claims, subject to time of 
“free entitlement” period, provided Sept. 30, 1959, established for 
that prior to expiration of such application of de facto rule in these 
second 3month period mem- ee 293 
bers become available for and are In view of recognition given to auto- 
physically requalified for fiying matic pay grade reduction pro- 
duty and provided that right to visions of par. 126e, Manual for 
flight pay for any part of second Courts-Martial, 1951, prior to 
3-month period shall be lost issuance on Feb. 20, 1959, of 
when such members remain incapa- Simpson decision, 10 USCMA 229, 
citated at expiration of 6-month 27 CMR 303, which held provi- 
period. 39 Comp. Gen. 604, modi- sions of par. 126e invalid, the 
init thniibacieneh knuustaeses 173 effect of Simpson decision, in- 
Courts-martial sentences cluding its de facto consequences, 
Enlisted personnel must be viewed as prospective 
Reduction in grade only, and, therefore, failure to 


Effect of United States v. Simpson 
Air Force enlisted members who on 
basis of U.S. v. Simpson, decided 
Feb. 20, 1959, 10 USCMA 229, 
27 CMR 303, which held invalid 
the automatic pay grade reduc- 
tion provisions of par. 126e, Man- 


apply automatic reduction in 
case of court-martial sentence 
approved prior to date of Simpson 
decision (Feb. 20, 1959) does not 
create de facto status in higher 
grade to permit retention by 
member of pay and allowances of 
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decided May 28, 1959; therefore, 
insofar as pay and allowances are 
concerned for those enlisted mem- 
bers who were given such sen- 
tences as result of court-martial 
trials and conviction after Feb. 20, 
1959—date of Simpson case—and 
prior to July 20, 1960—date of 
enactment of P.L. 86-633 provid- 
ing statutory authority for pay 
reduction—provisions of par. 126¢ 
are for application................ 
Enlisted members of Army who as 
consequence of Simpson decision 
of Feb. 20, 1959, 10 USCMA 229, 
27 CMR 303, were erroneously 
paid in higher grade because of 
administrative failure to reduce 
them as required under par. 126¢, 
Manual for Courts-Martial, 1951, 
may retain payments received in 
good faith prior to Oct, 1, 1959, 
or date on which records were 
adjusted to show reduction to 
lowest grade, whichever is earlier, 
notwithstanding instructions in 
Dept. of Army Circulars 624-8 and 
624-24 and delay in issuing such 
circulars after decision of Comp- 
troller General, B-139988, Aug. 19, 
1959, recognizing administrative 
authority for invoking par. 
126e, and any payments collected 
by reason of circulars may be 
refunded; however, there is no 
authority to pay any member pay 
and allowances of higher grade 
after reduction was administra- 
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Debt status—in view of distinction 


between administratively ascer- 
tained debts of enlisted members of 
uniformed services and debts arising 
out of court-martial forfeiture made 
in debt collection and remission stat- 
ute which originated in act of May 
22, 1928, and is now codified in 10 
U.S.C. 4837(d); id. 6161(d) and id. 
9837(d), a debt resultiug from failure 
of Govt. to deduct amount of court- 
martial forfeiture from enlisted 
member’s pay may not be regarded 
as administratively ascertained debt 
within meaning of 1928 act or super- 
seding provisions in Title 10 of U.S. 
Code; therefore, collection may be 
effected either for failure to deduct 
for court-martial forfeiture or for 
erroneous payment of basic pay for 
period of court-martial sentence-_-_. 


Remission authority—failure of Govt. 


to collect from enlisted member of 
uniformed services court-martial 
forfeiture during period of sentence 
does not give rise to administratively 
ascertained debt which may be 
canceled or remitted under 10 U.S.C. 
4837(d); id. 6161(d) and id. 9837(d), 
even though uncollected forfeiture 
is considered as erroneous payment 
of basic pay, such debt remission 
authority not extending to remission 
of punishment adjudged by court- 
martial; however, where forfeiture 
may not be extended beyond period 
fixed in sentence, there is no unexe- 
cuted forfeiture which may be 
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higher grade nor may any amounts tively effected unless he was 
collected from such members be advanced to such higher grade by 
a 293 proper authority_................. 208 
Even though automatic pay grade Forfeitures 
reduction provisions in par. 126¢, Government failure to make deductions 
Manual for Courts-Martial, 1951, Collection—while uncollected court- 
applicable to enlisted personnel martial forfeiture is not administra- 
who are given court-martial tively ascertained debt, under mill- 
sentences which include dis- tary debt remission provisions in 
honorable or bad conduct dis- 10 U.S.C, 4837(d); id. 6161(d); id. 
charge, confinement, or hard 9837(d), failure to reduce enlisted 
labor without confinement, were member’s pay required by court- 
held to be invalid by U.S, Court martial sentence results in erroneous 
of Military Appeals in Simpson payment and where court-martial 
case rendered on Feb. 20, 1959 sentence is not timely remitted 
(10 USCMA 229, 27 CMR 303), under 10 U.S.C. 874(a) and member’s 
administrative authority to in- pay account is not timely reduced, 
voke automatic reduction provi- resulting indebtedness may be in- 
sions of par. 126e, was recognized voluntarily collected in monthly 
in Comptroller General decision installments under authority of act 
B-139988, Aug. 19, 1959, and in of July 15, 1954, 5 U.S.C. 46(d), 
Court of Claims opinion in John- governing collection of erroneous 
son v. U.S., Ct. Cl. No. 234-50, payments from enlisted members... 269 
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Forfeitures—Continued 
Government failure to make deduc- 
tions—Continued 
remitted so that all that remains 
due from member is amount of 
forfeiture that must be transferred 
for support of Soldiers’ Home under 
BE GB Mhcscdenccctassdinwennnse 
Retired personnel. (See Pay, retired, courts- 
martial sentences) 
Medical and dental officers 
Fees for medical care of military depend- 
ents in civilian hospitals—acceptance by 
Navy medical officers under fee-splitting 
arrangement with civilian physicians of 
portion of fees paid from ‘‘Medicare’’ 
funds under Dependents’ Medical Care 
Act of 1956, 10 U.S.C. 1071-1085, for 
medical services furnished dependents 
of Navy and Marine Corps members in 
civilian hospitals is acceptance of addi- 
tional compensation for same work and 
duties which doctor officers were re- 
quired to perform and for which they 
received pay as naval officers; therefore, 
acceptance of additional compensation 
violates 5 U.S.C. 70, and fact that Medi- 
care funds are placed in checking ac- 
counts of civilian doctors before payment 
to Navy medical officers does not change 
character as Government funds nor cure 
illegality of fee-splitting arrangement 
Navy Dental Corps 
Appointment grade—initial appointment 
of dental school graduate as an officer 
in Dental Corps of Navy is specifically 
required by pars. (e) and (f) of sec. 
201 of Army-Navy-Public Health 
Service Medical Officer Procurement 
Act of 1947 to be made in grade of 
lieutenant (junior grade) and person 
who has just graduated from dental 
school may not be regarded as eligible 
for initial appointment in grade of 
Pitts cotkchanetkbadcswbeneos 
Promotion eligibility 
In view of additional inducements 
offered physicians and dentists to 
enter military service, such as con- 
structive service credit authorized 
for dentists at time of appointment 
as lieutenants (junior grade) in Navy 
and assignment of line running 
mates for promotion purposes pro- 
vided in pars. (b) and (f) of sec. 201, 
Army-Navy-Public Health Service 
Medical Officer Procurement Act 
of 1947, provision in par. (e) relative 
to temporary promotion of such 
dental officers at any time after 1 
year after completion of dental 
school is not construed as barring all 
Promotions of lieutenant (junior 
grade) dental corps officers until 1 
year after completion of dental 
school 
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Medical and dental officers—Continued 


Navy Dental Corps—Continued 
Promotion eligibility—Continued 
Dentist who accepted appointment as 
lieutenant (junior grade) in Navy 
Dental Corps upon graduation from 
dental schoo] (June 4, 1958) and who 
was assigned line officer as running 
mate who was eligible for promotion 
to lieutenant 3 days prior to date of 
appointment may not have initial 
appointment regarded as errone- 
ously made in junior grade rather 
than in grade of lieutenant, because 
initia] appointments of dental gradu- 
ates are required to be made in 
junior grade and under par. (f) of 
Sec, 201, Army-Navy-Public Health 
Service Medical Officer Procure- 
ment Act of 1947, assignments of line 
running mates are required to be 
made in same grade (junior grade); 
however, since officer accepted ap- 
pointment as lieutenant on July 3, 
1958, as result of vacancy, officer’s 
right to pay of that grade from date 
line officer who should have been 
assigned as running mate was pro- 
moted will not be questioned....... 


Promotions 


Effective date—Coast Guard promotions— 
an appointment (dated Mar. 31, 1961) of 
a Coast Guard officer to permanent rank 
of rear admiral under 14 U.S.C, 222 to 
be effective on a prior date (Mar. 24, 
1961), the officer to have such rank from 
an earlier date (Feb. 1, 1961) on which a 
vacancy in grade occurred is an appoint- 
ment required by 14 U.S.C. 221 to be 
made by and with the advice and con- 
sent of the Senate and, in absence of 
some specific statute comes under the 
longstanding rule that Presidential ap- 
pointments made by and with the advice 
and consent of the Senate do not become 
effective until a commission has been 
issued after Senate confirmation, so that 
officer’s promotion which was confirmed 
by the Senate on the date (Mar, 24, 1961) 
specified in the appointment letter may 
not be considered effective prior thereto 
but that date may be considered the 
effective date for pay purposes even 
though the commission was not received 
until a later date 


Temporary 

Saved pay 
Election of greater benefits—commis- 
sioned warrant officer who at time 
of temporary promotion to lieuten- 
ant is assigned public quarters so 
that credit of saved pay and allow- 
ances in his permanent grade by 
reason of deduction of quarters allow- 
ance fs less than actual pay and 
allowances as lieutenant is not re- 
quired to have savings provisions 
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PAY—Continued 
Promotions—Continued 
Temporary—Continued 
Saved pay—Continued 

applicable to temporary promotions 
invoked to deprive member of pay 
and allowances provided for higher 
grade and, therefore member who 
is furnished Govt, quarters may 
elect to receive pay and allowances 
of higher grade even though pay and 
allowances of permanent’ grade, 
without quarters allowance not 
actually payable, exceed those of 


Items for inclusion or exclusion 
Enlisted member of uniformed serv- 
ices who, when transferred to 
another activity where Govt, mess 
was available, was receiving saved 
pay, including commuted ration 
allowance, as result of temporary 
promotion to officer status, and 
who was not issued written au- 
thorization to mess separately at 
new station may not have absence 
of written authorization consid- 
ered to defeat his right to saved 
ration allowance since it may be 
assumed that such authorization 
would have been issued if he had 
transferred in his enlisted status, 
and issuance of authorization to 
temporary officer who receives 
subsistence allowance at all times 
and is required to make arrange- 
ments for his own meals would not 


Subsistence allowance that enlisted 
member of uniformed services is 
receiving as item of saved pay 
upon promotion as temporary 
officer is alternative to subsistence 
in kind so that when member is 
transferred to activity where Govt. 
messing facilities are available 
thereby losing his right to sub- 
sistence allowance, value of com- 
muted rations may be used in 
determining amount of total com- 
pensation under savings provisions 
applicable to temporary appoint- 


Readjustment payment to reservists on in- 
voluntary release—election validity—al- 
though member of reserve component of 
uniformed services who upon involuntary 
release from active duty elected to receive 
lump-sum readjustment payment under 
Armed Forces Reserve Act of 1952, 50 
U.S.C, 1016, rather than payment of dis- 
ability compensation by Veterans Ad- 
ministration, may not be permitted to 
change election for entitlement to alternate 
benefits under other provisions of law, 
should Administrator of Veterans Affairs, 
whose decisions on questions of law or 
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fact concerning benefits or payments 

under laws administered by VA are final 

under 38 U.S.C. 211(@), determine that 

election of readjustment pay was not 

valid election and that veteran is entitled 

to disability compensation, veteran is to 

be regarded as indebted for full amount of 

readjustment payment and steps should 

be taken to effect collection of full amount 

of debt before payment of any disability 

compensation is made..................-- 

Retired 
Active duty 
Higher grade temporary appointment 
Actual duty performance 

While no amount of service is speci- 

fied in 10 U.S.C. 6151 before Sec. 

of Navy can determine that mem- 

ber of uniformed services has 

served satisfactorily in higher 

grade or rank under temporary 

appointment to be entitled to re- 

tired pay based on higher grade, 

unless active service is actually 

performed in temporary grade 

under conditions requiring duty 

comparable to that encountered 

during normal tour of active duty, 

there would be no evidence upon 

which determination of satisfac- 

tory service could be made; there- 

fore 10 U.S.C, 6151 must be con- 

strued as contemplating that de- 

terminations will be made on basis 

of sufficient actual service in tem- 

porary grade to permit genuine 

appraisal of quality of service of 

member in that grade_.........-- 

Service by enlisted Marine Corps 

Reserve member in temporary 

grade of commissioned warrant 

officer on only one day, on which 

member performed none of duties 

normally required of officer on 

active duty, does not constitute 

sufficient basis for determination 

by Sec. of Navy that member 

served satisfactorily in higher grade 

within meaning of 10 U.S.C. 

6151(a), which contemplates that 

determination will be made on basis 

of sufficient actual service in tem- 

porary grade to permit genuine 

appraisal of quality of service 

of member in that grade and, there- 

fore, the member is not entitled 


to retired pay based on higher 


Although no minimum amount of 
service is specified in 10 U.S.C. 
1372 before determination may be 
made by Sec. of Armed Force 
concerned that member of uni- 
formed services has served satis- 
factorily in higher grade or rank 
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PAY—Continued 
Retired—Continued 
Active dut y—Continued 
Higher grade temporary appointment— 
Continued 
Actual duty performances—Continued 
under temporary appointment 
to be entitled to retired pay based 
on higher grade, statute must be 
construed as contemplating that 
determinations will be made on 
basis of sufficient actual service in 
temporary grade to permit genuine 
appraisal of quality of service of 
member in that grade, for unless 
duty is actually performed in tem- 
porary grade under conditions 
requiring duty comparable to that 
encountered during normal tour 
of duty, there would be no evi- 
dence upon which determination 
of satisfactory service could be 
Wi icccactudhbeentitinsananen 110 
Service by enlisted Marine Corps 
member in temporary grade of 
commissioned warrant officer on 
only 1 day, on which member 
did not perform any of duties 
normally required of officer on 
active duty, does not constitute 
sufficient basis for determination 
by Sec. of Navy that member 
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Retired—Continued 
Advancement on retired list— Continued 
1958 act is not abridged by 10 U.S.O. 
1402(a) which authorizes members 
who serve on active duty after retire- 
ment to have their retired pay based 
on grade in which member is eligible 
Oi vnccnctisicetiatciiedecceencs 116 


Annuity elections for dependents 
Contribution indebtedness—under sur- 
vivorship annuity plan for members of 
uniformed services when member dies 
who was receiving disability compen- 
sation rather than retired pay and 
who has failed to deposit monthly 
payments required under 10 U.S.C. 
1438 to cover annuity, actuarial sound- 
ness of plan precludes payment of any 
annuity to widow until all monthly 
contributions, plus interest, are paid, 
and, even though liquidation of debt 
will take a long time, annuity payment 
account should be established and 
amounts withheld from beneficiary 
should be deposited into Treasury as 
provided in 10 U.S.C, 1438............ 500 
Correction of erroneous elections 
Ineligibility of member—Navy officer 
who after making survivor annuity 
election under 10 U.S.O. 1431 at 


Page 


served satisfactorily in higher 
grade within meaning of 10 U.8.C. 
1372, which contemplates that 
determination will be made on 
basis of sufficient actual service in 
temporary grade to permit genu- 
ine appraisal of quality of service 
of member in that grade, and, 
therefore, member is not entitled 
to retired pay based on higher 


time when he was not eligible by 
reason of service disqualification to 
make election executes identical elec- 
tion 1 month prior to retirement 
and after Oct. 4, 1961, date when 10 
U.S.C, 1431 was amended to grant 
for first time family protection 
coverage to members who had com- 
pleted 18 years of service, ifelection is 
made at least 3 years before entitle- 


MI tet cle ce Mee, 110 ment to retired pay, and further 
Additional—extraordinary heroism. (See amended to permit members to 
Pay, retired, combat citations) make corrections in elections, must 
Aidenasaet on retired Het have second election regarded as new 


Enlisted member advanced to officer election rather than as corrected 
grade—combat citations. (See Pay, election under 10 U.S.C. 1431(d), 
retired, combat citations, enlisted man which provides for correction not 
advanced to rank of officer on retired validation of elections, and, there- 
list) fore, since identical election was not 

Highest pay benefits—Marine Corps made at lease 3 years before member 
officer serving on active duty as major was granted retired pay, officer is not 
general who on date of retirement is covered by family protection plan... 743 
appointed to grade of lieutenant gen- Voluntary retirement savings rights 
eral under 10 U.S.C. 5233 and who Navy officers who elected not to be 
after May 20, 1958—date of act increas- covered by serviceman‘s family 
ing pay rates and creating new pay protection plan provided under 
grades for lieutenant generals—serves 10 U.S.C. 1431 (formerly referred 
on active duty in grade of lieutenant to as survivor annuity plan under 
general for more than period prescribed Uniformed Services Contingency 
by see. 3(b) of 1958 act is considered to Option Act of 1953), and who, 
have been retired in grade of lieutenant when retired at‘earlier than nor- 
general under 10 U.S.C. 5233 so that mal date pursuant to act of Aug. 
upon return to inactive status his 11, 1959, which saved to such 
right to have retired pay recomputed officers rights incident to annuity 
as specifically provided in sec. 3(b) of election changes or revocations, 
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Annuity elections for dependents—Con. Annuity elections for dependents—Con. 
Correction of eroneous elections—Con. tary because of inadvertent handling 


Voluntary retirement savings rights— of member’s file, during which time 


Continued 
desire to be covered by 10 U.S.C. 
1431 may not have original election 
not to participate considered elec- 
tion of plan to invoke savings pro- 
visions in 1959 act which merely 
saved election rights with’ respect 
to corrections and revocations 
rather than created new rights... 

Navy officer who, after revocation 
of initial survivor annuity election 
under 10 U.S.C. 1431, makes 
second election 2 days before his 
retirement under act of Aug, 11, 
1959, 10 U.S.C. 5701 note, but 
after enactment of act of Oct. 4, 
1961, which removed restriction 
against new elections by members 
who had revoked prior elections 
provided that such new elections 
are made at least 3 years before 
entitlement to retired pay, has not 
made valid election meeting 3-year 
requirement in 1961 act, nor may 
such second election be regarded as 
change or modification of subsist- 
ing election to come under survivor 
annuity election savings pro- 
visions in sec, 3 of act of Aug. 11, 
1959, and, therefore, member is 
not covered by survivor annuity 
plan provided in 10 U.S.C, 1431... 

Original survivor annuity elections 
made within 1 month of earlier 
than normal retirement under 
act of Aug. 11, 1959, 10 U.S.C. 
5701 note by Navy officers who 
were eligible by reason of comple- 
tion of 18 years’ service to make 
elections under act of Oct. 4, 
1961, 10 U.8.C. 1431, which also 
required that elections be made 
within 3 years of date of entitle- 
ment to retired pay, are not valid 
elections meeting 3-year require- 
ment under 1961 act and change 
of such invalid election by Navy 
member would have no effect to 
bring election under savings pro- 
visions in sec. 3 of act of Aug. 11, 
1959, 10 U.S.C. 5701 note. ........ 


member died and P.L. 87-381, ap- 
proved Oct. 4, 1961, 10 U.S.C. 1446, was 
enacted restricting participation by 
members with less than 18 years of 
of service, delay should not be 
imputed to widow to vitiate any 
rights that had been timely perfected 
but for administrative delay; there- 
fore, election is regarded as timely and 
as effective from date of member’s 
retirement so that restrictions in 10 
U.S.C, 1446 are not for application... 


Overpayments 

Erroneous annuity deductions—the 
failure of Govt. to make proper 
survivor annuity deductions from 
retired pay of member of the uni- 
formed services, so that less money 
was withheld from the retired pay 
than was required for purchase of 
the annuity, causes 8 deficit in the 
annuity plan which, under the law, 
is required to be self-sustaining; 
accordingly, unless the widow of 
the member pays the amount re- 
quired from her own funds, the 
annuity payments to her may be 
reduced in an amount sufficient to 
cover the overpayments. 


Waiver—the failure of the Govt. to 
withhold from the retired pay of 
&@ member of the uniformed services 
the amounts necessary to purchase 
& survivor annuity may not be con- 
sidered overpayment of an annuity 
to a designated beneficiary under 
10 U.S.C, 1431-1444 so as to permit 
invocation of the waiver authority 
in 10 U.S.C, 1442 


Readjustment of retired pay 
Navy Reserve member who, after 
notice in 1958 that Sec. of Navy had 
approved disability retired pay on 
basis of review board finding of 
permanent incapacity incurred in 
line of duty, executed annuity 
option election but who, as a result 
of Court of Claims holding in Ham- 
rick case, 120 Ct. Cl. 17, became 
eligible for disability retired pay 


Incompetents—time for election—where retroactive to date of release to 
there is delay of 4 months between inactive duty (1946), may have 
time wife of Marine Corps member, approval that member was qualified 
with less than 18 years of service, for retired pay, coupled with in- 
selected survivor annuity option and terpretation in Hamrick case re- 
requested Sec, of Navy to make elec- garded as determination that 
tion on behalf of member who, on same member was retired member in 
day, had been determined mentally 1946 and in receipt of retired pay 
incompetent and placed on temporary from date of release from active 
disability retired list, and time final duty, so that under Uniformed 
action on election was taken by Secre- Services Contingency Option Act 
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Readjustment or retired pay—Con. 

of 1953, 10 U.8.C. 1431-1444—effec- 
tive Nov. 1, 1953—member would 
have been entitled to make annuity 
election as retired member based 
upon eligibility of his beneficiaries 
on Nov. 1, 1953, and deductions 
from his retired pay should be 
computed on basis of beneficiaries 
named in delayed option election 
as of their ages on Nov. 1, 1953_..... 


The fact that Naval Reserve member 
has claimed and been paid disability 
retired pay prior to Mar, 1, 1958, 
date of Secretary’s approval of re- 
view board findings of disability 
incident to military service on basis 
of Hamrick decision, 120 Ct. Cl. 17, 
is not criterion for determination of 
effective date of eligibility of bene- 
ficiaries under member’s annuity 
option election, rather, such eligi- 
bility is determined on basis of 
status in which action of review 
board and Sec. of Navy has placed 
member, and, regardless of his 
claim for pay, if that action 
retroactively places member in “‘re- 
tired member” status as of Nov, 1, 


1953—effective date of Uniformed 
Services Contingency Option Act 
of 1953, 10 U.S.C, 1431-1444—annuity 
elected must be computed on that 


New election propriety 
Navy officer who, after revocation 
of initial survivor annuity election 
under 10 U.S.C. 1431, makes 
second election 2 days before his 
retirement under act of Aug. 11, 
1959, 10 U.S.C. 5701 note, but 
after enactment of act of Oct. 4, 
1961, which removed restriction 
against new elections by members 
who had revoked prior elections 
provided that such new elections 
are made at least 3 years before 
entitlement to retired pay, has 
not made valid election meeting 
3-year requirement in 1961 act, 
nor may such second election be 
regarded as change or modification 
of subsisting election to come 
under survivor annuity election 
savings provisions in sec. 3 of act 
of Aug. 11, 1959, and, therefore, 
member is not covered by survivor 
annuity plan provided in 10 
We SRS Sksiskitnncstbnene 


Navy member who, prior to his 


early retirement under act of Aug. 


11, 1959, 10 U.8.C. 5701 note, but 
subsequent to enactment of act 
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Retired—Continued 
Annuity elections for dependents—Con. 
Revocation—Continued 


New election propriety—Continued 

of Oct. 4, 1961, which amended 
10 U.S.C. 1431 to permit new 
survivor annuity elections by 
members who had revoked pre- 
vious elections, provided that new 
elections are made at least 3 years 
prior to date of entitlement to 
retired pay, executed revocation 
of election and then, only 2 days 
before retirement, made new elec- 
tion has made timely revocation 
by operation of savings provisions 
of sec, 3 of 1959 act, even though 
revocation was made less than 3 
years prior to retirement, and 
second election not being made 
within 3-year period prescribed in 
1961 act is not valid, and, therefore, 
member is not covered by retired 
servicemen’s family protection 
plan provisions of 10 U.S.C. 1431. 
Reinstatement—re vocation of survivor 
annuity election made by Navy 
member more than 5 years before 
he would have completed required 
26 years of service for involuntary 
retirement under 10 U.8.C, 6379 
constituted valid revocation under 
10 U.S.C, 1431 which, at the time, 
required that revocations become 
effective if 5 years elapsed before 
retirement and denied further 
survivorship annuity coverage after 
valid revocation, and request for 
cancellation of revocation and rein- 


statement of original election made 
after member was covered by act 
of Aug. 11, 1959, permitting volun- 
tary retirement of members sched- 
uled for involuntary retirement was 
without legal effect 


Termination 


Refund of deductions—termination 
of survivor benefit coverage of 
member of uniformed services under 
10 U.S.C. 1431-1444 does not provide 
basis for refund of survivor annuity 
deductions and/or remittances unless 
member meets requirements of 10 
U.S.C. 1439, which provisions are 
strictly limited to members on 
temporary disability retired list of 
Armed Force who have elected 
annuity and who have been removed 
from temporary disability retired 
list for any reason other than retire- 
ment or grant of retired pay......-.- 

Waiver of retired pay 
To permit member of uniformed 

services to relinquish retired pay 
in order to receive annuity benefits 
under Civil Service Retirement 

Act, 6 U.8.C. 2251-2262, or 
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Annuity elections for dependents— Con. 
Termination—Continued 
Waiver of retired pay—Continued 
disability compensation under Fed- 
eral Employees’ Compensation 
Act, 5 U.S.C. 751-780, without 
resignation or removal from re- 
tired list and without payment of 
amounts required for survivor 
annuity which he had elected to 
purchase would be tantamount to 
revocation of annuity election 
which is not permitted under 10 
U.S.C. 1431; therefore, member’s 
survivor coverage is not automa- 
tically terminated by relinquish- 
ment of retired pay when he re- 
mains on retired list and member 
is required under 10 U.S.C. 1438 
to pay to Treasury equivalent 
amount that would have been 
deducted from retired pay for 
survivor annuity 
In absence of request by member of 
uniformed services for termina- 
tion of, or resignation from, his 
retired status incident to relin- 
quishment of retired pay while in 
receipt of annuity benefits under 
Civil Service Retirement Act, 5 
U.S.C, 2251, or disability com- 


pensation as civilian employee 
under Federal Employees’ Com- 
pensation Act, 6 U.8.C. 751, mem- 
ber’s survivor annuity coverage 
under J0 U.8.C. 1431 may not be 
terminated at request of either 
member alone or of member and 
his beneficiary, and, therefore, 
member is required under 10 
U.S.C. 1438, to pay to Treasury 
amount that would have been 
deducted from his military retired 
psy for survivor annuity election. 
Time for election—voluntary retire- 
ment—Navy member who, after 
accomplishing valid revocation of 
survivorship annuity election pur- 
suant to 10 U.S.C. 1431 five years 
prior to involuntary retirement under 
10 U.8.C. 6379, executes another elec- 
tion with same options as in original 
election shortly before voluntary re- 
tirement under 10 U.S.C. 6323 and 
after 10 U.S.C. 1431 was amended by 
act of Oct. 4, 1961, to permit changes or 
revocations to become effective if made 
at least 3 years prior to entitlement 
to retired pay and to remove restric- 
tion against further coverage after 
revocation, may not have second elec- 
tion regarded as valid election because 
it was not made 3 years before 
retirement under 10 U.8.C. 6323, nor 


Annuity elections for dependents—Con. 


may second election, which was re- 
assertion of original election rather 
than change, be regarded as change 
under exception in act of Aug. 11, 
1959, applicable to officers voluntarily 
retired after being scheduled for 
involuntary retirement 


Combat citations 


Enlisted man advanced to rank of 
officer on retired list—Navy enlisted 
member who, prior to transfer to 
Fleet Reserve had been specially 
commended for extraordinary heroism 
and who, after subsequent active 
duty was placed on retired list under 
provisions of Naval Reserve Act of 
1938 relating to enlisted men and later 
advanced on retired list to leutenant 
under sec. 10 of act of July 24, 1941, as 
amended, is retired as enlisted man 
rather than officer so that increased 
retired pay benefits of sec. 412(a), 
Officer Personnel Act of 1947, for 
officers specially commended for 
heroism are not applicable, and record 
correction action to show advance- 
ment to grade of lieutenant com- 
mander by reason of having been 
specially commended pursuant to 
sec, 412(a) of 1947 act is ineffective 


to entitle member to increased retired 


A Navy enlisted member who con- 
tinues on active duty after transfer 
to Fleet Reserve under 10 U.S.C. 
6330, at which time he was 
credited with extraordinary hero- 
ism in line of duty, is entitled on 
post-transfer relief from active 
duty under the express provisions 
of 10 U.S.C. 6330(c) to have the 
active duty after transfer and the 
10 percent increase for extraordi- 
nary heroism reflected in compu- 
tation of retainer pay under the 
formula in 10 U.8.C. 1402 at the 
basic rates of pay provided in the 
pay increase act of May 20, 1958, 
the post-transfer relief from active 
duty having been effected after 
May 31, 1958, the effective date of 


the pay increase act of May 20, 


A Navy enlisted member who at 
time of transfer to Fleet Reserve 
in 1950 was credited with extraor- 
dinary heroism in line of duty 
and elected to receive retainer pay 
computed under the act of Aug. 
10, 1946, and who served on active 
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Retired—Continued 
Combat citations—Continued 
Fleet reservist —Continued 
Retainer pay increases—Continued 
duty subsequent to transfer is 
entitled by reason of the election 
to have retainer pay computed 
under 10 U.S.C. 6330 and 6331 
effective Aug. 10, 1956, which 
authorizes payment of 10 percent 
for extraordinary heroism in addi- 
tion to increases on eccount of 
active duty after transfer, the 
member not having been retired 
prior to Aug. 10, 1956, is not pre- 
cluded by sec. 49(f) of act of Aug. 
10, 1956, from receiving an increase 
in reteiner pay under the 1956 


Navy enlisted members who were 
transferred to the Fleet Reserve 
prior to Aug. 10, 1956—the date of 
the act which authorized an elec- 
tion of pay under the act of Aug. 
10, 1946, and 10 U.8.C. 6330 and 
6331 or under laws in effect prior 
to Aug. 10, 1946—who were not 
retired prior to Aug. 10, 1956, and 
who elected to have retainer pay 
computed under sec. 204 of Naval 
Reserve Act of 1938 and sec. 516 of 
Career Compensation Act of 1949 
as of Aug. 9, 1956, based upon 
rates of pay prescribed in Career 
Compensation Act, may have 
retainer pay computed under 10 
U.8.C. 6330, effective Aug. 10, 
1956, which euthorizes payment 
of 10 percent for extraordinary 
heroism in addition to increases 
on account of active service per- 
formed after transfer to Fleet 


When sec. 47 of act of Aug. 10, 1956, 
amending sec. 9 of act of Aug. 10, 
1946, which provides that mem- 
bers of Navy who become eligible 
for transfer to Fleet Reserve 
may elect retainer and retired pay 
under act of Aug. 10, 1946, and 
10 U.S.C. 6330 or under laws in 
effect prior thereto is read with 
10 U.S.C. 6330 which authorizes, 
effective Aug. 10, 1956, payment of 
10 percent for extraordinary 
heroism in addition to increases 
for active service after transfer, 
the general provision of sec. 49(f) 
precluding changes in retired or 
retainer pay by reason of the 1956 
act may be regarded as overcome; 
therefore, a retired Fleet re- 
servist who elected to receive 
retainer pay under act of Aug. 10, 
1946, and had not been retired 
prior thereto is entitled to retainer 
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Retired—Continued 


Combat citations—Continued 
Fleet reserviste—Continued 
Retainer pay increases—Continued 
pay computed under 10 U.8.C, 
6330, which authorizes payment 
for extraordinary heroism in addi- 
tion to increases for active service 
after transfer to Fleet Reserve.. -. 
Navy members who elected upon 
transfer to Fleet Reserve to have 
retainer pay computed under act 
of Aug. 10, 1946, are not required 
or authorized by either sec. 47 of 
act of Aug. 10, 1956, or 10 U.S.C. 
6330, effective Aug. 10, 1956, to 
make new elections, because of 
performance of active service 
after transfer to Fleet Reserve, 
in order to receive credit for extra- 
ordinary heroism or for post- 
transfer active service since such 
increased pay automatically flows 
ftom fact that members elected to 
receive retainer pay under pro- 
visions of the 1946 act rather than 
under the provisions of prior 


Concurrent military retired and civilian 
service pay. (See Compensation, double, 
concurrent military retired and civilian 
service pay) 

Courts-martial sentences—forfeiture—re- 
tired enlisted member who had dis- 
honorable discharge portion of court- 
martia] sentence of dishonorable dis- 
charge, forfeiture of pay and allowances, 
and confinement to hard labor for 3 
years, remitted upon expiration of 
period of confinement may have for- 
feiture part of sentence regarded as 
only applicable to period of confinement 
so that thereafter member may be con- 
sidered to have reverted to retired status; 
however, in view of broad language of 
automatic pay reduction provisions of 
par, 126e of Manual for Courts-Martial, 
its application to retired enlisted member 
is too doubtful, in absence of clarification 
by courts, to permit payment of retired 
pay in excess of that authorized for pay 
grade E-1 but after member was ad- 
vanced on retired list under 10 U.S.C, 
3964 to officer grade he is entitled to 
increased retired pay 

Disability 
Approval requirement—a judgment by 

stipulation awarding disability retired 
pay to Naval Reserve member who 
never had Naval review board’s recom- 
mended finding of physical disability 
at time of release from active duty 
approved by Sec. of Navy as required 
under sec, 1453, R.S., 34 U.S.C. 417 
(1946 Ed.), for entitlement of disability 
retired pay does not meet requirements 
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PAY—Continued PAY—Continued 
Retired—Continued Retired—Continued 
Disability—Continued Disability—Continued 


of law for qualification of member for Members who served in higher rank 
subsequent payments of disability than at retirement—Continued 
retired pay after period of judgment Service statua—Continued 


and, in absence of court decision hold- 
ing that action of Sec. of Navy was 
arbitrary or capricious, or of correc- 
tion of records, disability retired pay 
after period of judgment is not author- 
ized. Modified by 42 Comp Gen.— 


Service by enlisted Marine Corps 
member in temporary grade of 
commissioned warrant officer on 
only 1 day, on which member 
did not perform any of duties 
normally required of officer on 


(B-127335, Jan. 21, 1963)............. 283 active duty, does not constitute 
Members who served in higher rank sufficient basis for determination 
than at retirement by Sec. of Navy that member 
Reserve grade—promotion of warrant served satisfactorily in higher 
officer day after release from active grade within meaning of 10 U.S.C. 
duty for physical disability from 1372, which contemplates that 
grade (W-2), to chief warrant officer determination will be made on 
grade (W-3), grade not previously basis of sufficient actual service 
held by member, which promotion in temporary grade to permit 
was made concurrently upon his genuine appraisal of equality of 
transfer to Retired Reserve is pro- service of member in that grade, 
motion while on retired list which and, therefore, member is not 
does not have any effect on his entitled to retired pay based on 
retired pay in absence of statutory ee 110 
provision authorizing increased re- Years of service v. percentage of dis- 
tired pay and fact that member held ability basis 
only Reserve grade (W-2) while Members of uniformed services who, 
serving on active duty at time of when retired for physical disability 
retirement does not bring him under in active duty grade lower than 
holding in Tracy v. U.S., 136 Ct. Cl. higher grade held in Reserve, elected 
211, permitting pay on higher perma- to receive retired pay under 
nent grade in reserve component; laws in effect prior to Oct. 1, 1949— 
therefore, although member is not effective date of Career Compen- 
entitled to have his retired pay com- sation Act of 1949—are eligible for 
puted on chief warrant officer grade retired pay in higher grade on 
(W-3), he is entitled to have his basis of years of service under 
retired pay computed on grade Tracy, Lowell and Budd decisions 
W-2 under formula 4 in 10 U.8.C. (136 Ct. Cl. 211; 141 id. 111; id. 123), 
SIs sikinicn taciisiscnonttnditiilennxe 803 the effect of sec. 411 of the act 
Service status which gives members retired for 
Although no minimum amount of disability prior to Oct. 1, 1949, the 
service is specified in 10 U.S.C. right to qualify for disability 
1372 before determination may be retirement under Title IV of the 
made by Sec. of Armed Force act, being to give members further 
concerned that member of unt- election to have their pay com- 
formed services has served satis- puted on either years of service or 
factorily in higher grade or rank percentage of disability basis as 
under temporary appointment to provided in sec. 402(d) of act..... 262 
be entitled to retired pay based A member of uniformed services 
on higher grade, statute must be whose military records showing 
construed as contemplating that retirement for disability prior to 
determinations will be made on Oct. 1, 1049—effective date of 
basis of sufficient actual service in Career Compensaticn Act of 
temporary grade to permit genu- 1949—in active duty grade less 
ine appraisal of quality of service than member’s permanent Re- 
of member in that grade, for unless serve grade and election under 
active duty is actually performed sec, 411 of act to receive retired 
in temporary grade under condi- pay on basis of laws in effect prior 
tions requiring duty comparable to Oct. 1, 1949, were corrected to 
show that timely election was 
to that encountered during normal made to receive retired pay in 
tour of duty, there would be no higher Reserve grade based on 
evidence upon which determina- years of service is entitled to re- 
tion of satisfactory service could ceive adjustment of disability 
ee ee ea ae 110 retired pay based on years ofservice 
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PAY—Continued 
Retired—Continued 
Disability—Continued 

Members who served in higher rank 
than at retirement—Continued 

Years of service v. percentage of dis- 

ability basic—Continued 

in higher grade, the effect of sec. 

411 of act, which gives members 

retired for disability prior to Oct. 

1, 1949, the right to elect to qualify 

for disability retirement under 

Title IV of act, being to give mem- 

bers further election to have re- 

tired pay computed on either 

years of service or on percentage of 

disability as provided in sec. 402 



























































Other retirement benefite—Marine 
Corps member who, when placed 
on temporary disability retired list, 
met service requirements for transfer 
to Fleet Marine Corps Reserve under 
10 U.S.C. 6330 is regarded as having 
his pay rights fixed by laws relating 
to disability retirement rather than 
laws applicable to persons released to 
inactive duty as Fleet reservists, and 
although retainer pay computed 
under 10 U.8.C. 6330 would entitle 
member to larger amount, term “re- 
tired pay” in 10 U.8.C. 1401 must be 
accorded its usual meaning which 
does not include “retainer pay” in 
absence of anything in legislative 
history of the section to indicate dif- 
ferent Congressional intent; therefore, 
so long as member remains on tem- 
porary disability retired list he is not 
entitled to retainer pay.............. 

Physical examination for promotion de- 
termination—physical examination in 
connection with hospitalization, treat- 
ment and transfer to temporary dis- 
ability retired list of Marine Corps 
Heutenant, who at time of examina- 
tion had been selected for promotion 
to temporary grade of captain, but 
who was not eligible for promotion 
because vacancy in that grade had not 
occurred, is not pbysical examination 
having any connection or relation to 
promotion to be considered promotion 
examination under 10 U.8.C. 1372(4) 
to entitle member to disability retired 
pay at higher grade, even though 
physical examination might constitute 
member’s “most recently reported 
physical examination” under 
SECNAV Instruction 6120.2......... 

Service credit for civilian retirement 
To permit retired member of uni- 

formed services, who qualified for 
civil service retirement annuity for 
former Members of Congress on 
besis of credit for active military 
service and Congressional service, 
to have military service excluded 
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Continued 
from computation of annuity in 
order to receive reduced annuity 
and disability retired pay would be 
to give Member double benefit 
based on same military service 
contrary to sec. 401 of Civil Service 
Retirement Act, 5 U.S.C. 2253(b), 
which precludes Member who is 
awarded retired pay on account of 
military service from having mili- 
tary service included in establishing 
entitlement to annuity, unless 
retired pay fs received on account of 
service-connected disability in- 
curred in combat or caused by 
instrumentality of war; therefore, 
Member whose disability does not 
come within either of those two 
categories may not be paid disability 


Retired member of uniformed services 
who when he applied for civil service 
retirement annuity based on service 
as Member of Congress and on ac- 
tive military service was entitled to 
receive disability retired pay but 
who was not eligible for civilian 
annuity without credit for military 
service must be regarded as actually 
or constructively waiving or re- 
linquishing his right to receive 
retired pay in order to receive 
larger Member annuity...........-- 


Service prior to November 12, 1918 


Second retirement 

Under sec. 402(i) of Career Compen- 
sation Act of 1949, 10 U.S.C. 1215, 
which extends to all members 
of reserve components hereto- 
fore retired because of disability 
the same pay, rights, benefits 
and privileges provided by law 
or regulation for retired mem- 
bers of the Regular services, a 
member of uniformed services 
who served in the naval forces 
prior to Nov. 12, 1918, and who, 
after placement on retired list of 
Naval Reserve Force by reason of 
disability, serves on active duty 
and is re-retired is entitled by 
virtue of election made under 
authority of sec. 411 of Career 
Compensation Act to benefits of 
par. 4 of sec. 15 of Pay Readjust- 
ment Act of 1942, 37 U.S.C. 115, 
and therefore may have inactive 
time on retired list credited in 
computation of retired pay effec- 
tive from Oct. 1, 1949, based on 
rates of pay prescribed in law that 
were in effect on Sept. 30, 1949, 
plus all percentage increases... _.. 
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PAY—Continued Page | PAY—Continued 
Retired—Continued Retired—Continued 
Disability—Continued Effect of act of September 1, 1954, prohibit- 
Service prior to November 12, 1918—Con. ing payment to persons convicted of 
Second retirement—Continued certain offenses—Continued 
The holding in Andrews, et al. False claims—C ontinued 


(Robert 8. Raymond, Pltf. No. 
3) v. U.S., Ct. Cl. No. 240-58, and 
Darling v. U.S., Ct. Cl. No, 229- 
58, that members of uniformed 
services retired for physical dis- 
ability prior to Oct. 1, 1849—the 
date of Career Compensation Act 
of 1949—are entitled pursuant to 
elections made under sec. 411 of 
Career Compensation Act of 1949, 
37 U.S.C. 281, to have retired pay 
computed on basis of 402(i) of Career 
Compensation Act, 10 U.S.C. 
1215, at rate of 75 percent of pay 
authorized by par. 4 of sec. 15 of 
Pay Readjustment Act of 1942, 
37 U.S.C. 115, is to be distin- 
guished from holding in Palmer v. 
U.S., 139 Ct. Cl. 376, that an 
election under sec, 411 of Career 
Compensation Act by an officer 
previously retired is not a retire- 
ment under 1949 act and there is 
no provision of law under which 
he can have retirement pay based 
on 75 percent of the rates of the 
Career Compensation Act.......-- 


Service qualification—Marine Corps 
officer who, while serving on active 
duty as captain, was selected by 
promotion board convened under 
authority of act of July 24, 1941, 34 
U.S.C. 350-350h, for temporary promo- 
tion to major from list of ‘‘most senior 
officers” compiled pursuant to Navy 
directive and who was retired for 
disability as result of physical ex- 
amination for promotion is regarded 
as having met eligibility provision for 
temporary promotion in sec. 402(d) 
Career Compensation Act of 1949, now 
10 U.8.C. 1372(8) and (4), which 
requires promotion to be based “upon 
cumulative years of service in rank, 
grade or rating’’ under rule in Ferguson 
v. U.S., Ct. Cl. No. 367-58, decided 
Dec. 6, 1961, based on similar inter- 
pretation of term “‘most senior officers”’ 
and, therefore, member is entitled to 
adjustment of disability retired pay 
based on grade of major from date of 
placement on temporary disability 
retired list 

Effect of act of September 1, 1954, prohibit- 
ing payment to persons convicted of 
certain offenses 


False claims 
Member of National Guard of U.S. 
(Miss. National Guard) who was 
convicted of prescribing false claims 
under 18 U.S.C. 73 (1940 Ed.) which 


is now codified in 18 U.8.O. 495 and 
is not one of specific offenses enu- 
merated in cl. (1) of see. 1 of act of 
Sept. 1, 1954, precluding receipt of 
retired pay by officers convicted of 
certain offenses, has not been con- 
victed of an offense under cl. (1) of 
sec. 1 of 1954 act to disqualify mem- 
ber from receiving retired pay, 
even though there are similarities 
between fraud provisions in 18 
U.S.C. 73 and 18 U.S.C. 80—the 
latter section having been codified 
in part in 18 U.S.C. 287 which is 
included as one of offenses in 1954 
act, however, if record establishes 
that offense was committed in 
exercise of member’s authority, 
influence, power or privileges as an 
officer of U.S. within meaning of 
cl. (2) of sec. 1 of 1954 act, invoca- 
tion of retired pay withholding 
provisions would be proper. 
Although there are similarities be- 
tween the fraud provisions in 18 
U.8.C, 73 under which member of 
State National Guard was convicted 
and 18 U.S.C. 80 (both in 1940 Ed.), 
the latter section having been re- 
codified in part in 18 U.S.C, 287, 
which is one of offenses enumerated 
in cl. (1) sec. 1 of act of Sept. 1, 1954, 
precluding receipt of retired pay by 
officers of U.S. convicted of certain 
offenses, an assumption that mem- 
ber was convicted under 18 U.S.C. 
80 may not be made; to invoke 
retired pay withholding provisions 
in 1954 act, record must affirmatively 
establish that member was convicted 
under 18 U.S.C, 80 
Conviction of member of National 
Guard of U.S. (Miss. National 
Guard) under 18 U.S.C. 73 (1940 
Ed.)—now codified as 18 U.S.C. 
498—which concerns fraudulent doc- 
uments in connection with de- 
frauding U.S. and which is not one 
of offenses enumerated in cl. (1), 
sec. 1 of act of Sept. 1, 1954, 5 U.S.C. 
2282, precluding receipt of retired 
pay by persons convicted of certain 
offenses, does not in itself disqualify 
member from receiving retired pay 
and, therefore, in order for convic- 
tion under 18 U.S.C. 73 to disqualify 
member from receiving retired pay, 
the offense must be an offense com- 
mitted in exercise of his authority, 
influence, power, or privileges as 
officer of U.S. as specified in cl. (2) 
of sec. 1 of 1954 act 
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PAY—Continued Page | PAY—Continued Page 
Retired—Continued Retired—Continued 
Effect of act of September 1, 1954, prohib- Election of pay computation method—Con. 
iting payment to persons convicted of member ts entitled to retired pay 
certain offenses—Continued under provision which gives him 
Nolo contendere plea—a plea of “nolo greater retired pay and if conditions 
contendere” by member of National change—as they did for member under 
Guard of U.8. (Miss. National Guard) sec. 5 of Career Incentive Act of 1955— 
to indictment for prescribing false he is entitled to recomputation under 
claims against U.S. under 18 U.S.C. 73 more favorable method—such right to 
must be regarded as having same force change not having been terminated 
and effect as conviction under plea of until June 1, 1958—he {is not entitled 
guilty in application of act of Sept. 1, to retired pay as warrant officer in 
1954, which precludes receipt of re- absence of satisfactory service deter- 
tired pay by members convicted of mination required under sec. 511(b).. 363 
certain offenses, in absence of defini- Retroactive—member of uniformed serv- 
tion of words “convicted” and “‘con- ices who, on basis of correct informa- 
viction” in 1954 act and pending tion that retired pay he was receiving 
authoritative judicial decision ........ 62 under laws prior to Career Compensa- 
Offenses within authority, influence, tion Act of 1949 was equal to retired 
etc., of member pay then payable under different 
In determination of whether an offense methods of computing retired pay in 
for which a captain in National sec. 411 of 1949 act, did not make 
Guard was convicted was “com- election under sec. 411(B) prior to 
mitted in exercise of his authority, expiration of time limitation may not 
influence, power, or privileges as have failure to elect regarded as equiv- 
officer or employee of Govt.” within alent of election of saved pay under 
meaning of cl. (2), sec. 1 of act of sec, 511(a), pursuant to Gover case 
Sept. 1, 1954, which precludes (Fagan, e al. v. U.S., Ct. Cl. No. 
receipt of retired pay, the mere fact 535-57, decided May 4, 1960), for 
that member was captain in Na- automatic recomputation of retired 
tional Guard at time would have no pay to receive increased amount under 
bearing on the matter. -............- 62 Career Incentive Act of 1955, right to 
Enlisted member of uniformed services elect to be covered by sec, 511 is per- 
who was convicted by court-martial sonal to member and can be exercised 
of forgery in connection with receipt only after consideration of various 
of casual payment, which is payment factors, including income tax con- 
authorized to be made where no siderations, known only to member; 
regular finance service is provided therefore, legality of permitting elec- 
and personal circumstances of mem- tion retroactive to 1955 act by members 
ber show need for such payment, is who now find it to their advantage 
regarded as having committed of- is too doubtful to warrant approval... 614 
fense within exercise of member’s Election of retired pay 
“privileges” as that term is used Re-retirement 
in sec. 1, cl. (2), act of Sept. 1, 1954, Under sec. 402(i) of Career Compensa- 
5 U.8.C, 2282, which precludes tion Act of 1949, 10 U.8.C. 1215, 
receipt of retired pay by members which extends to all members of 
convicted of certain offenses, mem- reserve components heretofore re- 
ber having right to apply for and to tired because of disability the same 
receive such casual payments; there- pay-rights, benefits and privileges 
fore, payment of retired pay to provided by law or regulation for 
member is not authorized _-_........ 114 retired members of the regular serv- 


Election of pay computation method 


Most favorable formula—although re- 
tired Marine Corps member who, 
without retired pay election, has been 
receiving retired pay computed 
under sec. 202(d), Career Compensa- 
tion Act of 1949, for retirement in 1934 
in enlisted grade, even through he 
had been advanced on retired list to 
quartermaster clerk (warrant officer) 
under act of May 7, 1932, is not re- 
quired to make retired pay election 
under either sec. 202(d) or 511(b), 
because from Oct. 1, 1949—date of 
Career Compensation Act of 1949— 


ices, a member of uniformed services 
who served in the naval forces prior 
to Nov. 12, 1918, and who, after 
placement on retired list of Naval 
Reserve Force by reason of dis- 
ability, serves on active duty and 
is re-retired is entitled by virtue of 
election made under authority of 
sec. 411 of Career, Compensation Act 
to benefits of par. 4 of sec. 15 of 
Pay Readjustment Act of 1942, 87 
U.8.C, 115, and therefore may have 
inactive time on retired list credited 
in computation of retired pay effective 
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Election of retired pay—Continued 
Re-retirement—Continued 
from Oct. 1, 1949, based on rates 
of pay prescribed in law that were 
in effect on Sept. 30, 1949, plus all 
percentage increases 
The holding in Andrews, et al. (Robert 
8. Raymond, Pitf. No. 3) v. U.S., 
Ct. Cl. No. 240-58, and Darling v. 
U.S., Ct. Cl. No, 229-58, that 
members of uniformed services 
retired for physical disability prior 
to Oct. 1, 1949—the date of Career 
Compensation Act of 1949—are en- 
titled pursuant to elections made 
under sec. 411 of Career Compensa- 
tion Act of 1949, 37 U.S.C. 281, to 
have retired pay computed on basis 
of 402(i) of Career Compensation 
Act, 10 U.S.C. at 1215, rate of75 percent 
of pay authorized by par. 4 of sec. 
15 of Pay Readjustment Act of 
1942, 37 U.S.C. 115, is to be distin- 
guished from holding in Palmer v. 
U.S., 139 Ct. Cl. 376, that an elec- 
tion under sec, 411 of Career Com- 
pensation Act by an officer pre- 
viously retired is not a retirement 
under 1949 act and there is no pro- 
vision of law under which he can 
have retirement pay based on 75 
percent of the rates of the Career 
Compensation Act 
Enlisted v. officer status—combat cita- 
tlons—Navy enlisted member who, 
prior to transfer to Fleet Reserve had 
been specially commended for extra- 
ordinary heroism and who, after sub- 
sequent active duty was placed on re- 
tired list under provisions of Naval 
Reserve Act of 1938 relating to enlisted 
men and later advanced on retired list 
to Heutenant under sec. 10 of act of 
July 24, 1941, as amended, is retired as 
enlisted man rather than officer so that 
increased retired pay benefits of sec. 
412(a), Officer Personnel Act of 1947, 
for officers specially commended for 
heroism are not applicable, and record 
correction action to show advancement 
to grade of lieutenant commander by 
reason of having been specially com- 
mended pursuant to sec. 412(a) of 1947 
act is ineffective to entitle member to 
increased retired pay 
Enlisted members in Regular service— 
non-Regular retirement eligibility—in 
view of evidence of Congressional intent 
that retirement benefits in 10 U.S.C. 
1331-1337 are applicable only to Reserve 
members and former members not 
covered by any other retirement law, a 
retired regular enlisted member of Army 
in receipt of retired pay under 10 U.8.C, 
3914, on basis of at least 20 years’ service 


but less than 30 years’ service, may not 

upon his own application for discharge 

from retired list qualify for retirement 

under 10 U.S.C. 1331, even though he 

may meet age and service requirements 

of statute and that by reason of discharge 

from retired list, upon his own applica 

tion, he thereby loses right to retired 

pay incident to military service. -...._. 

Fleet reservists 
Active duty after retirement 
Combat citation effect 
Increased retainer pay 

A Navy enlisted member who con- 

tinues on active duty after 

transfer to Fleet Reserve under 

10 U.S.C, 6330, at which time he 

was credited with extraordinary 

heroism in line of duty, is en- 

titled on post-transfer relief from 

active duty under the express 

provisions of 10 U.S.C. 6330(c) 

to have the active duty after 

transfer and the 10 percent in- 

crease for extraordinary heroism 

reflected in computation of re- 

tainer pay under the formula 

in 10 U.S.C. 1402 at the basic 

rates of pay provided in the 

pay increase act of May 20, 1958, 

the post-transfer relief from 

active duty having been effected 

after May 31, 1958, the effective 

date of the pay increase act of 


A Navy enlisted member who at 
time of transfer to Fleet Reserve 
in 1950 was credited with extraor- 
dinary heroism in line of 
duty and elected to receive 
retainer pay computed under 
the act of Aug. 10, 1946, and 
who served on active duty 
subsequent to transfer {is en- 
titled by reason of the election 
to have retainer pay computed 
under 10 U.S.C. 6330 and 6331 
effective Aug. 10, 1956, which 
authorizes payment of 10 percent 
for extraordinary heroism in 
addition to increases on account 
of active duty after transfer, 
the member not having been 
retired prior to Aug. 10, 1956, 
is not precluded by sec. 49(f) of 
act of Aug. 10, 1956, from receiv- 
ing an increase in retainer pay 
under the 1956 act 

When sec. 47 of act of Aug. 10, 
1956, amending sec. 9 of act of 
Aug. 10, 1946, which provides 
that members of Navy who 
become eligible for transfer to 
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Combat citation effeet—Continued 
Increased retainer pay—Continued 
Fleet Reserve may elect re- 
tainer and retired pay under 
act of Aug. 10, 1946, and 10 
U.8.C. 6330 or under laws in 
effect prior thereto is read with 
10 U.S.C. 6330 which authorizes, 
effective Aug. 10, 1956, payment 
of 10 percent for extraordinary 
heroism in addition to increases 
for active service after transfer, 
the general provision of sec. 49(f) 
precluding changes in retired or 
retainer pay by reason of the 
1956 act may be regarded as 
overcome; therefore, a retired 
Fleet reservist who elected to 
receive retainer pay under act of 
Aug. 10, 1946, and had not been 
retired prior thereto is entitled 
to retainer pay computed under 
10 U.8.C. 6330, which authorizes 
payment for extraordinary hero- 
ism in addition to increases for 
active service after transfer to 
ee 
Navy members who elected upon 
transfer to Fleet Reserve to have 
retainer pay computed under 
act of Aug. 10, 1946, are not re- 
quired or authorized by either 
sec. 47 of act of Aug. 10, 1956, or 
10 U.S.C. 6330, effective Aug. 
10, 1956, to make new elections, 
because of performance of active 
service after transfer to Fleet 
Reserve, in order to receive 
credit for extraordinary heroism 
or for post-transfer active service 
since such increased pay auto- 
matically flows from fact that 
members elected to receive re- 
tainer pay under provisions of 
the 1946 act rather than under 
the provisions of prior laws__.. 
Election under laws in effect prior to 
August 10, 1946—Navy enlisted 
members who were transferred to the 
Fleet Reserve prior to Aug. 10, 1956— 
the date of the act which author- 
ized an election of pay under the act 
of Aug. 10, 1946, and 10 U.S.C. 6330 
and 6331 or under laws in effect 
prior to Aug. 10, 1946—who were not 
retired prior to Aug. 10, 1956, and 
who elected to have retainer pay 
computed under sec. 204 of Naval 
Reserve Act of 1938 and sec. 516 of 
Career Compensation Act of 1949 
as of Aug. 9, 1956, based upon rates 
of pay prescribed in Career Com- 


pensation Act, may have retainer 
pay computed under 10 U.S.C. 
6330, effective Aug. 10, 1956, which 
authorizes payment of 10 percent 
for extraordinary heroism in addi- 
tion to increases on account of active 
service performed after transfer to 
Fleet Reserve 


Disability v. other retirement 


Marine Corps member who, when 
placed on temporary disability re- 
tired list, met service requirements 
for transfer to Fleet Marine Corps 
Reserve under 10 U.S.C. 6330 is re- 
garded as having his pay rights 
fixed by laws relating to disability 
retirement rather than laws appli- 
cable to persons released to inactive 
duty as Fleet reservists, and al- 
though retainer pay computed 
under 10 U.S.C. 6330 would entitle 
member to larger amount, term ‘‘re- 
tired pay” in 10 U.S.C. 1401 must 
he accorded its usual meaning which 
does not include “retainer pay’’ in 
absence of anything in legislative 
history of the section to indicate dif- 
ferent Congressional intent; there- 
fore, so long as member remains on 
temporary disability retired list he 
is not entitled to retainer pay...... 

Although retainer pay for Navy and 
Marine Corps members transferred 
to Fleet Reserve and Fleet Marine 
Corps Reserve is in nature of reduced 
retired pay, the term “retired pay’”’ 
generally has reference only to that 
percentage of base and longevity 
pay or basic pay fixed by particular 
statute to be paid to retired member; 
therefore, term as used in 10 U.S.C. 
1401 which gives members entitled 
to retired pay benefit of most 
favorable method of computation 
must be accorded its usual meaning 
and may not be construed as in- 
cluding retainer pay 


Thirty-years service requirement—the 


right of Navy or Marine Corps mem- 
bers transferred to Fleet Reserve or 
Fleet Marine Corps Reserve to in- 
creased retired or retainer pay under 
sec, 511(b), Career Compensation 
Act of 1949, 37 U.S.C. 311, based on 
highest grade satisfactorily held, as 
determined by Sec. of Navy, arises 
when member meets 30-years service 
requirement and is not dependent 
upon appointment or advancment to 
such higher grade; therefore, Fleet 
reservist who on basis of constructive 
service credit for minority enlistment 
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Fleet reservists—C ontinued 
Thirtyeyears service requirement—Con. 
completed 30 years of service on Dec. 
8, 1955, and who was advanced to 
grade of lieutenant on Jan. 1, 1956— 
date he was placed on retired list—is 
entitled to have retainer pay computed 
under method (b) of sec. 511 on grade 
of lieutenant from Dee. 9, 1955. 
Foreign citizenship effect—retired Reserve 
officer who is receiving retired pay based 
upon completion of prescribed period of 
service in Armed Forces when he ac- 
quires foreign citizenship would no 
longer be liable for involuntary recall 
to active duty in times of war or national 
emergency and acquisition of foreign 
citizenship would be inconsistent with 
oath prescribed for Reserve officers to 
support and defend Constitution of 
U.S.; therefore, in absence of any law 
authorizing continuation of officer’s 
membership in Reserve organization 
after he becomes citizen of foreign coun- 
try, payment of retired pay may not be 
approved. 
Foreign employment 
Authority for acceptance by members of 
of reserve components of employment 
with foreign governments and with 
business concerns controlled by foreign 
governments in sec, 247, Armed Forces 
Reserve Act of 1952, 10 U.S.C. 1032, 
when approved by Secretary of per- 
tinent military department, is Con- 
gressional consent required to over- 
come Constitutional prohibition 
against acceptance of foreign emolu- 
ments by persons holding offices 
under U.S. in Art. I, sec. 9, cl. 8 of 
U.S. Constitution; therefore, accept- 
ance of employment with foreign 
government by Retired Reserve mem- 
ber receiving retired pay based on 
length of service, with approval of 
employment by Secretary of depart- 
ment concerned, does not affect mem- 
ber’s entitlement to retired pay 
Right of retired member of reserve com- 
ponent of uniformed services who is in 
receipt of retired pay based on length 
of service to accept employment with 
foreign private concern not controlled 
by foreign government is subject to 
E.O. No. 5221, which prohibits accept- 
ance of employment by officers and 
employees of executive branch with 
any foreign concern which is in com- 
petition with American industry; 
however, acceptunce of employment 
by retired Reserve officer contrary to 
provisions of Executive order would 
not automatically terminate mem- 
ber’s retired Reserve status 


Hospitalization, etc., in veterans facilities 

Reduction 
The language of 38 U.S.C. 3203(b)(1) 

concerning reversion to the Treasury 
of ‘compensation or retirement pay” 
withheld from mentally incompetent 
veterans, without dependents, who 
die while being hospitalized in 
veterans facility, together with its 
legislative history (act of Aug. 7, 
1959, P.L. 86-146) which shows 
purpose of provision was to prevent 
gratuitous benefits from accumulat- 
ing and passing on death to relatives 
having no claim against Govt. on 
account of veteran’s military serv- 
ice, requires conclusion that Con- 
gress intended provision to be ap- 
plicable to retired pay and while 
in decision 40 Comp. Gen. 666 the 
beneficiary distribution provisions 
in 38 U.S.C. 3203(a)(2) were held not 
to be applicable to military retired 
pay that decision is not to be con- 
strued to exempt retired pay of 
deceased incompetent retired mili- 
tary personne] without dependents 
from reversion to Treasury. 

Retired Air Force enlisted man with- 
out dependents who was in receipt 
of retired pay when he was admitted 
to Veterans’ Admin. facility where 
he has been hospitalized for more 
than 7 months is considered to be 
“veteran” for purposes of 38 U.S.C, 
3203 which provides for reduction in 
compensation or retirement pay for 
veterans without dependents who 
are hospitalized for periods beyond 
7 months and although retired pay 
withholding provisions in sec. 4 of 
act of July 19, 1939—a derivative 
statute—was specifically repealed 
by sec. 2202(151) of Veterans’ Bene- 
fits Act of 1957, they had previously 
been superseded by act of Aug. 8, 
1946, which continued only hospi- 
talization and domiciliary care pro- 
visions of 1939 act; therefore, since 
specific repeal did not affect with- 
holding provisions, retired pay of 
Air Force member whose status 
comes within scope of 38 U.S.C. 3203 
is required to be withheld during 
prolonged periods of hospitalization 
in veterans facility 

Increases 

Extraordinary heroism. (See Pay, re- 
tired, combat citations) 

Increases under act of May 20, 1958— 
active service after retirement— 
Marine Corps officer serving on 
active duty as major general who 
on date of retirement isappointed 
to grade of lieutenant general under 
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Appointment validity—retired officer of 


Page 


1958—date of act increasing pay rates 
and creating new pay grades for lieu- 
tenant generals—serves on active duty 
in grade of lieutenant general for more 
than period prescribed by sec. 3(b) 


Army of 0.8.who was more than 65 years 
of age on July 18, 1960, when he was 
appointed colonel in U.8. Army Re- 
serve so that he could qualify for re- 
tirement under 10 U.S.C. 3911 was in- 


of 1958 act is considered to have been 
retired in grade of lieutenant general 
under 10 U.S.C, 5233 so that upon 
return to inactive status his right to 
have retired pay recomputed as spe- 
cifically provided in sec. 3(b) of 1958 
act fs not abridged by 10 U.S.C. 
1402(a) which authorizes members 
who serve on active duty after retire- 
ment to have their retired pay based 
on grade in which member is eligible 
SOT. ocbclh wadbuddbodtadactosdaccee 116 
Promotions concurrently with retirement— 
promotion of warrant officer day after 
release from active duty for physical 
disability from grade (W-2), to chief 
warrant oflicer grade (W-3), grade not 
previously held by member, which 
promotion was made concurrently upon 
his transfer to retired Reserve is pro- 
motion while on retired list which does 
not have any effect on his retired pay 
in absence of statutory provision author- 
izing increased retired pay and fact that 
member held only Reserve grade (W-2) 
while serving on active duty at time of 
retirement does not bring him under 
holding in Tracy v. U.S., 136 Ct. Cl. 211, 
permitting pay on higher permanent 
grade in reserve component; therefore, 
although member is not entitled to have 
his retired pay computed on chief war- 
rant officer grade (W-3), he is entitled to 
have his retired pay computed on grade 
W-2 under formula 4 in 10 U.S.C. 1401. 803 
Re-retirement—reserviste—Under sec. 
402(i) of Career Compensation Act 
of 1949, 10 U.S.C. 1215, which 
extends to all members of reserve com- 
ponents heretofore retired because of 
disability the same pay, rights, bene- 
fits and privileges provided by law 
or regulation for retired members of the 
regular services, a member of untformed 
services who served in the naval forces 
prior to Nov. 12, 1918, and who, after 
placement on retired list of Naval Re- 
serve Force by reason of disability, serves 
on active duty and is re-retired is en- 
titled by virtue of election made under 
authority of sec. 411 of Career Compensa- 
tion Act to benefits of par. 4 of sec. 15 of 
Pay Readjustment Act of 1942, 37 U.S.C. 
115, and therefore may have inactive 
time on retired list credited in compu- 
tation of retired pay effective from Oct. 
1, 1949, based on rates of pay prescribed 
in Jaw that were in effect on Sept. 30, 
1949, plus all percentage increases... .... 38 


eligible by reason of age for such 
appointment under 10 U.S.C, 3843(b), 
and implementing regulations, which 
in effect prohibit, after July 1, 1960, 
appointment of any person who has 
reached the age of 60, as colonel in 
U.S. Army Reserve, and, therefore, 
member could not be effectively 
retired as Reserve officor under 10 
U.S.C. 3911 and is not entitled to 
retired pay on basis of higher tempo- 
PAE Biikatirttiinsuttianvhestmences 131 
Mandatory elimination 


Active status—prior to retirement 
qualification—Reserve officer in inac- 
tive status who, prior to qualification 
for retirement pay under 10 U.S.C. 
1331-1337, is transferred to active Re- 
serve status may have such active 
service counted to meet eligibility 
requirements for retirement under 
10 U.S.C. 1332 provided that his 
age does not bring him within 
mandatory elimination provisions 
of Reserve Officer Personnel Act of 
1954 (codified in Ch. 363, Title 10, 
U.8. Code) and subject to condition 
that service after eligibility is 
attained may be allowed only as 
authorized in 10 U.S.C, 676......... 375 


Medical, ete., personnel retention— 
officers in Medical Corps, Dental 
Corps, Chaplains, Army Nurse 
Corps or Army Medical Specialist 
Corps who remained in active Re- 
serve status beyond time they 
should have been removed under 
mandatory elimination provisions 
in Reserve Officer Personnel Act of 
1954, through administrative over- 
sight prior to June 30, 1960—date of 
approval of P.L. 86-550—which 
added sec. 3855 to Title 10 of U.S. 
Code permitting retention of such 
specific medical and other personnel 
in active Reserve status until they 
become 60 yrs. of age, are not eligible 
for retention under 10 U.S.C. 3855, 
which {ts prospective only and for 
application to officers in active status 
after June 30, 1960; however, if 
officers’ retention was effected under 
statute exempting them from man- 
datory elimination provisions in 
Reserve Officer Personnel Act of 
1954, retention under 10 U.S.C. 
3855 would then be proper-.......... 37 
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Mandatory eliminat on—Continued 
Oversight retention 
Effect of mandatory elimination 
provisions in Reserve Officer 
Personnel Act of 1954 (Ch. 363, 
Title 10, U.S. Code), which re- 
quire that each Reserve officer 
upon reaching age or length of 
service stipulated, shall be trans- 
ferred to retired Reserve if he is 
qualified and applies therefor, or 
be discharged from his Reserve 
appointment if he is not qualified 
or does not apply therefor, is to 
preclude service credits for re- 
tired pay after date officer is re- 
quired to be transferred or dis- 
charged; hence, service performed 
by Reserve officer who is retained, 
through administrative oversight, 
in active Reserve status beyond 
time he should have been removed 
for age or length of service, may 
not be credited in determining 
member’s retirement eligibility 
under 10 U.S.C. 1332, however, 
if officer is retained under specific 
statutory provision exempting 
officers from mandatory elimina- 
tion provisions of 1954 act, service 
credit is not precluded 
While provisions of 10 U.S.C. 1002 
for retention in active status of 
Reserve officer who has passed 
maximum age prescribed for his 
grade and classification constitute 
exception to mandatory elimina- 
tion provisions of Reserve Officer 
Personnel Act of 1954 (codified in 
Ch. 363, Title 10, U.S. Code), 
inadvertent retention of officer in 
active Reserve status does not 
overcome mandatory elimination 
requirements; however, if reten- 
tion is effected pursuant to action 
prescribed by Secretary under 10 
U.S.C. 1003(2), officer’s service 
beyond age 60 may be credited 
in determining retirement eligi- 
bility under 10 U.S.C, 1332 and in 
computing percentage factor for 
retired pay under 10 U.S.C. 1401 
and for longevity pay purposes... 
Promotion—officer who is promoted to 
higher Reserve grade while in active 
status following transfer from Re- 
tired Reserve and entitlement to 
retired pay under 10 U.S.C, 1331- 
1337 is not entitled to be retired in 
higher grade, retention provisions of 
10 U.S.C. 676 having reference only 
to persons validly retuined on active 
duty or in service in reserve compo- 
nent other than that listed in 10 
U.8.C. 1332(b) and in those cases in 


Mandatory elimination—Continued 
which, because of some special quali- 
fication, ability or situation, Secre- 
tary concerned orders member’s 
retention 

Return to active status—in absence of 
any authority for crediting of addi- 
tional service to Reserve officers who, 
after entitlement to retired pay 
under 10 U.S.C, 1331-1337, are trans- 
ferred from Retired Reserve to active 
Reserve status, credit for service 
performed subsequent to transfer 
to active status to increase percent- 
age factor for retired pay purposes 
is not permitted 


Nonregular service—component mem- 


bership—although retired Reserve 
officer whose appointment as colonel 
in U.S. Army Reserve after resignation 
from commission as brigadier general 
in retired Reserve was without effect 
because of his age so that he could not 
be retired as Reserve under 10 U.S.C. 
3911, member would be entitled, upon 
application, for retired pay as brigadier 
general under 10 U.S.C, 1331-1337, 
there being no requirement under 
provisions in 10 U.S.C. 1331-1337 that 
person making application for retired 
pay, and who is otherwise qualified, 
be a member of any component of 
armed services. 


Retention after age and service qualifica- 


tion 


Reinstatement after termination of 


status—in absence of certification by 
Sec. of Army that brigadier general 
was being retained on active duty or in 
service in reserve component within 
meaning of 10 U.S.C. 676, retired 
Reserve officer may not have service 
performed from date of qualification 
for retirement pay under 10 U.S.C. 
1331-1337 to date he resigned from 
retired Reserves to accept commission 
as colonel in U.S. Army used to in- 
crease retired pay to which he would 
be entitled on basis of service and grade 
at time of qualification, and since 
officer could not have been retained in 
service after being transferred to 
retired Reserve, the active service, 
performed as colonel in Army of U.S., 
may not be counted for service credit 
under 10 U.8.C. 1331-1337 


Satisfactory service determination—in 


absence of certification by Sec. of 
Army that brigadier general was 
being retained on active duty or in 
service in reserve component within 
meaning of 10 U.S.C. 676, retired 
Reserve officer may not have service 
performed from date of qualification 
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Retention after age and service qualifica- 
tion—Continued 
for retirement pay under 10 U.S.C. 
1331-1337 to date he resigned from 
retired Reserves to accept commission 


as colonel in U.8, Army used to in- 
crease retired pay to which he would 
be entitled on basis of service and grade 
at time of qualification, and since 
officer could not have been retained in 
service after being transferred to 
retired Reserve, the active service, 
performed as colonel in Army of U.S., 
may not be counted for service credit 
under 10 U.S.C, 1331-1337__.......... 

Service credits. (See Pay, service credits) 

Saved—temporary promotions. (See Pay, 

promotions, temporary, saved pay) 

Service credits 

Cadet, midshipman, etc. 

Aviation cadete—inactive time. (See 
Pay, service credits, inactive time, 
aviation cadets) 

Concurrent enlisted Reserve service— 
acceptance by enlisted member of 
Naval Reserve of appointment as 
midshipman at U.S. Naval Academy 
on June 25, 1956, is not acceptance of 
appointment “after June 25, 1956” 
within 10 U.8.C. 971, which precludes 
credit under enlistment while serving 
as midshipman at Academy under 
appointment accepted after June 25, 
1956, and, therefore, Air Force officer 
who was serving in enlistment in 
Naval Reserve when he accepted 
appointment as midshipman on June 
25, 1956, is entitled under 37 U.S.C, 233 
to have full enlisted Reserve service 
credited in computation of years of 
service for pay purposes, notwith- 
standing that he concurrently held 
status of midshipman and such right 
to credit is not affected by par. 20111b, 
AFM 177-105, which precludes credit 
for pay purposes for time commis- 
sioned officer’s of Air Force served as 
cadets or midshipmen under appoint- 
ments after Aug. 24, 1912._........... 

Constructive—minority enlistments. (See 
Pay, serv ce credits, enlisted service, 
minority enlistment effect) 

Dual benefits—civilian and _ military 
retired benefits—to permit retired mem- 
ber of uniformed services, who qualified 
for civil service retirement annuity for 
former Members of Congress on basis 
of credit for active military service and 
Congressional service, to have military 
service excluded from computation of 
annuity in order to receive reduced 
annuity and disability retired pay 
would be to give Member double benefit 
based on same military service contrary 
to sec. 401 of Civil Service Retirement 
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Act, 5 U.S.C. 2253(b), which precludes 
Member who is awarded retired pay on 
account of military service from having 
military service included in establishing 
entitlement to annuity, unless retired 
pay is received on account of service- 
connected disability incurred in combat 
or caused by instrumentality of war; 
therefore, Member whose disability 
does not come within either of those two 
categories may not be paid disability 


Minority enlistment effect—although 30- 
years service requirement for com- 
putation of retired pay on highest 
grade held under sec. 511(b), Career 
Compensation Act of 1949, seems to 
include only service actually per- 
formed, the section mentions “service 
required by existing law”; therefore, 
since constructive service authorized 
in sec. 202, Naval Reserve Act of 193s, 
for minority enlistments terminated 
within 3 months of enlistment term 
was creditable for all purposes includ- 
ing 30 years of service required for 
transfer of Fleet reservists to retired 
list under sec. 204 of the 1938 act, 
there is basis for holding in Johnson 
v. U.S., Ct. Cl. No. 217-56, decided 
May 31, 1961, that constructive service 
credit in said sec. 202 is for inclusion 
in determining date Navy member 
completes 30 years of service for com- 
putation of retired pay under sec. 
511(b), Career Compensation Act, 
and, hence, that decision will be fol- 
lowed in seftlement of other similar 
claims and in audit of payments made 
by Navy or Marine Corps in similar 


Reserves—concurrent with cadet, midship- 
man, etc., service. (See Pay, service 
credits, cadet, midshipman, etc., 
concurrent enlisted Reserve service) 

Inactive time—aviation cadets—in view 

of specifie authority for regarding active 
service as appointive aviation cadet as 
commissioned service for computation 
of increases in pay for length of service 
of officers of uniformed service under 
laws in effect prior to Sept. 30, 1949— 
the day before effective date of Career 
Compensation Act of 1949—and absence 
of any provision for crediting inactive 
service as appointive aviation cadet, 
such inactive cadet service may not be 
credited for longevity pay purposes 
under sec. 202(a)(6) of 1949 act which 
provided that all service creditable under 
laws in effect on date of Career Compen- 
sation Act of 1949 was authorized to be 
credited for longevity pay purposes..... 
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Reserves—inactive time on retired list— 
under sec. 402(i) of Career Compensation 
Act of 1949, 10 U.8.C. 1215, which ex- 
tends to all members of reserve compo- 
nents heretofore retired because of 
disability the same pay, rights, benefits factory service could be made; there- 
and privileges provided by law or regu- fore, 10 U.S.C. 6151 must be con- 
lation for retired members of the Regular strued as contemplating that 
services, a member of uniformed serv- determinations will be made on 
ices who served in the naval forces prior basis of sufficient actual service in 
to Nov. 12, 1918, and who, after place- temporary grade to permit genuine 
ment on retired list of Naval Reserve appraisal of quality of service of 
Force by reason of disability, serves on number in that grade 
active duty and is re-retired is entitled Service by enlisted Marine Corps 
by virtue of election made under au- Reserve member in temporary grade 
thority of sec. 411 of Career Compensa- of commissioned warrant officer on 
tion Act to benefits of par. 4 of sec. 15 only 1 day, on which member 
of Pay Readjustment Act of 1942, 37 performed none of duties normally 
U.S.C, 115, and therefore may have required of officer on active duty, 
inactive time on retired list credited in does not constitute sufficient basis 
computation of retired pay effective for determination by Sec. of Navy 
from Oct. 1, 1949, based on rates of pay that member served satisfactorily 
prescribed in law that were in effect on in higher grade within meaning of 
Sept. 30, 1949, plus all percentage in- 10 U.S.C. 6151(a), which contem- 
plates that determination will be 
made on basis of sufficient actual 


Page | PAY—Continued Page 
Service credite— Continued 
Satisfactory service determinations—Con. 
Actual service basis— Continued 
tered during normal tour of active 
duty, there would be no evidence 


upon which determination of satis- 


Retention after age and service qualifica- 


tion 

Active duty—member of uniformed serv- 
ices whose retention on retired list, 
after advancement in grade, is termi- 
nated by transfer to retired Reserve 


service in temporary grade to permit 
genuine appraisal of quality of 
service of member in that grade and, 
therefore, the niember is not entitled 
to retired pay based on higher rank. 


and who subsequently is appointed 
and serves on active duty in Army 
National Guard of U.S. on basis of 
Federal recognition in State National 
Guard under 10 U.S.C. 3351 may not 
be regarded as person retained on 
active duty or in service in reserve 
component under 10 U.S.C. 676 and, 
therefore, credit for active service 
after retention on retired list following 
qualification for age and service retire- 
ment was terminated by transfer to 
retired Reserve is too doubtful for 
authorization of additional service 


Temporary higher grade appointment— 
although no minimum amount of service 
is specified in 10 U.S.C, 1372 before 
determination may be made by Sec. of 
Armed Force concerned that member 
of uniformed services has served satis- 
factorily in higher grade or rank under 
temporary appointment to be entitled 
to retired pay based on higher grade, 
statute must be construed as contem- 
plating that determinations will be 
made on basis of sufficient actual service 
in temporary grade to permit genuine 
appraisal of quality of service of member 
in that grade, for unless active duty is 
actually performed in temporary grade 
under conditions requiring duty com- 
parable to that encountered during 
normal tour of duty, there would be no 
evidence upon which determination of 
satisfactory service could be made 

Severance—recoupment— although disabil- 
ity severance pay recoupment provisions 
in 10 U.S.C. 1212(¢), which require de- 
duction of severance pay when former 
member of uniformed services becomes 
entitled to other compensation for same 

under temporary appointment to disability, relate to benefits awarded by 

be entitled to retired pay based on Veterans Administration, 10 U.S.C. 

higher grade, unless active service 1212(c) and 1213, concerning effect of 
is actually performed in temporary separation on benefits, evidence intent 
grade under conditions requiring that member is entitled to only one benefit 
duty comparable to that encoun- arising from same disability; therefore, 


Reserves mandatory elimination. (See 
Pay, retired, reservists, mandatory 
elimination) 

Satisfactory service determinations 
Actual service basis 
While no amount of service is specified 
in 10 U.S.C. 6151 before Sec. of Navy 
can determine that member of uni- 
formed services has served satis- 
factorily in higher grade or rank 
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PAY—Continued 











member in receipt of disability seterance 
pay when his military records are corrected 
to place him on permanent disability re- 
tired list with entitlement to retired 
pay from time that he began receiving 
disability severance pay must have his 
retired pay withheld by the military serv- 
ice, plus severance pay withheld by VA, 
until amount of severance pay has been 


Status of kinds of pay—casual payments— 
enlisted member of uniformed services who 
was convicted by court-martial of forgery 
in connection with receipt of casual pay- 
ment, which is payment authorized to be 
made where no regular finance service is 
provided and personal circumstances of 
member show need for such payment, is 
regarded as having committed offense 
within exercise of member’s “‘privileges” 
as that term is used in sec. 1, cl. (2), act of 
Sept. 1, 1954, 5 U.S.C. 2282, which pre- 
cludes receipt of retired pay by members 
convicted of certain offenses, member 
having right to apply for and to receive 
such casual] payments; therefore, payment 
of retired pay to member is noi authorized. 
Withholding 
Administrative debts 
In view of distinction between adminis- 
tratively ascertained debts of enlisted 
members of uniformed services and 
debts arising out of court-martial for- 
feiture made in debt collection and 
remission statute which originated in 
act of May 22, 1928, and is now codified 
in 10 U.S.C. 4837(d); id. 6161(d) and id 
9837(d), a debt resulting from failure 
of Govt. to deduct amount of court- 
martial forfeiture from enlisted mem- 
ber’s pay may not be regarded as 
administratively ascertained debt 
within meaning of 1928 act or super- 
seding provisions in Title 10 of U.S, 
Code; therefore, collection may be 
effected either for failure to deduct for 
court-martial forfeiture or for erroneous 
payment of basic pay for period of 
court-martial sentence............... 
While uncollected court-martial for- 
feiture is not administratively ascer- 
tained debt, under military debt re- 
mission provisions in 10 U.S.C. 4837(d); 
id. 6161(d); id. 9837(d), failure to reduce 
enlisted member’s pay required by 
court-martial sentence results in er- 
roneous payment and where court- 
martial sentence is not timely admitted 
under 10 U.S.C. 874(a) and member's 
pay account is not timely reduced, 
resulting indebtedness may be in- 
voluntarily collected in monthly 
installments under authority of act 
of July 15, 1954, 5 U.S.C. 46(d), gov- 
erning collection of erroneous pay- 
ments from enlisted members. 
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PAYMENTS 
Absence or unenforceability of contracts— 


INDEX DIGEST 


quantum valebat—in view of fact that con- 
tractor has proceeded with work prior to 
time of cancellation of small business set- 
aside contract for failure of bidder to qual- 
ify as small business, the equipment sched- 
uled for delivery as well as that manufac- 
tured may be accepted and paid for on 
quantum valebat basis 


Advance 


Authority—the specific authority for ex- 
penditure of funds through grants in 
act of Sept. 6, 1958, P.L. 85-934, 42 
U.8.C. 1891, which provides for per- 
formance of scientific research for 
Federal Govt. by nonprofit institutions 
satisfies requirement of sec. 3648, R.S., 
31 U.S.C. 529, that advances of public 
money must be authorized by appro- 
priation concerned or other law, and, 
therefore, payment of grant to university 
for scientific research in advance of per- 
formance of such services may be made. 

Subscriptions to newspapers, periodicals, 
ete.—microcarde—although microcards 
containing meteorological data sold by 
scientific organization on cash subscrip- 
tion basis are distributed as separates 
rather than in pamphlet or periodical 
form, that factor does not preclude their 
inclusion within term ‘‘other publica- 
tions’’ as used in act of June 12, 1930, as 
amended by act of July 20, 1961, 31 
U.8.C. 530, permitting Govt. agencies 
to make advance payments for publi- 
cations sold on subscription basis, it 
being recognized that microfilm tech- 
niques for dissemination of informa- 
tion are being widely used in place of 
other types of printed material; there- 
fore, advance payment for subscription 
for set of IGY Radiation Data published 
on microcards by World Meteorological 
Organization is proper.................. 

Tuition, etc., payments—authority for 
training of Coast Guard personne] at col- 
leges and universities and for payment of 
tuition and related fees incident to train- 
ing in 14 U.8.C, 93(g), 469 and 470, may 
be regarded as authorization by ‘other 
law” in advance payment prohibition 
in sec. 3648, R.S., 31 U.S.C. 529, which 
permits advance payments when author- 
ized by appropriation or other law, and, 
therefore, advance payment prohibition 
does not bar payment of tuition and 
related fees at time of enrollment of 
Coast Guard personnel at schools and 
universities provided that, whenever 
possible, provision is made for refund 
of unearned amount in event training is 
discontinued or interrupted............ 


Erroneous 


Debt status—in view of distinction between 
administratively ascertained debts of 
enlisted members of uniformed services 
and debts arising out of court-martial 
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PAYMENTS-— Continued 
Erroneous—Continued 
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forfeiture made in debt collection and 
remission statute which originated in act 
of May 22, 1928, and is now codified in 10 
U.S.C. 4837(d); id. 6161(d) and id. 9837(d); 
a debt resulting from failure of Govt. to 
deduct amount of court-martial forfeiture 
from enlisted member’s pay may not be 
regarded as administratively ascertained 
debt within meaning of 1928 act or 
superseding provisions in Titlé 10 of 
U.S. Code; therefore, collection may be 
effected either for failure to deduct for 
court-martial forfeiture or for erroneous 
payment of basic pay for period of court- 
martial] sentence. 

Deduction for benefits to which entitled— 
enlisted member of uniformed services 
who was authorized to mess separately 
on basis of false information in that his 
dependents did not reside in vicinity of 
his permanent station as alleged has 
received subsistence allowance on basis 
of invalid authorization to mess sepa- 
rately when rations or messing facilities 
are otherwise available and, therefore, 
he is indebted for subsistence allowance 
payments; however, since he is entitled 
to be subsisted in kind at Govt. expense, 
the indebtedness may be reduced by 
amount of cost of meals purchased in a 
Govt. mcss during period that erroneous 
subsistence allowance payments were 
received 

Good faith, etc., receipt—retired Marine 
Corps warrant officer receiving retired 
pay who is employed by chemical firm 
first as demonstrator of laundry chemi- 
cals to naval installations and later as 
operations manager in which capacity 
he devoted most of his time to commer- 
cial sales activities but continued to some 
extent to contact naval vessels for ulti- 
mate purpose of selling his employer’s 
products must be regarded as selling 
supplies to Navy Dept. within meaning 
of 10 U.S.C. 6112(b) which prohibits 
receipt of any payment from U.S. during 
such employment and does not differen- 
tiate between cases involving frequent 
and infrequent contacts with military 
department; therefore, retired pay re- 
ceived during such employment must be 
recovered, and fact that member acted 
in good faith, or was ignorant of law or 
that financial hardship will result, does 
not provide legal basis for retention of 
erroneous payments which may be re- 
covered by deduction from future retired 
GO cncatitedskuididdetXinidtigahesctes 

Waiver of collection 
Justification 

Amendment to sec. 6.11 of Standard- 
ized Govt. Travel Regs. prohibiting 
payment of per diem to civilian 
employees when travel period is 


Waiver of collection— Continued 
Justification— Continued 
10 hours or less during same calendar 
day, which became effective on 
Aug. 1, 1959, must be applied to 
one-way travel, such as_ travel 
incident to changes of official station, 
travel of new appointees in shortage 
category positions, and travel of 
employees assigned to positions 
outside U.S. and return upon com- 
pletion of agreed period of service; 
however, in view of doubt as to 
scope of amendment, payments of 
travel expenses made on basis that 
one-way travel was exempt from 
10-hour per diem restriction will not 


Air National Guard members who 
were ordered to report to Brooklyn, 
N.Y., for 15-day tour of duty for 
training and who, during period, 
performed 12 days of duty at Read- 
ing, Pa., pursuant to temporary 
duty orders must have Reading 
regarded as in fact training duty 
station so that members may not be 
considered away from their desig- 
nated post of duty for entitlement to 
per diem while at Reading; however, 
in view of administrative mis- 
interpretation of 39 Comp. Gen. 753 
which did not stand for proposition 
that per diem could be paid for duty 
at location away from initial re- 
porting point when practically all 
of period of ordered duty {fs per- 
formed at such location, per diem 
payments in this instance will not 
De I oicetincamntidremsacrne 


PERIODICALS AND BOOKS 
(See Books and Periodicals) 

PERSONAL SERVICES 
Detective employment prohibition 


Applicability 
Corporation submitting low bid for 
protective guard services which is 
licensed under State statute covering 
private detectives but which is chart- 
ered for business activities relating to 
real estate including maintenance, 
operation and protective services for 
tenants is not required to have broad 
language of its charter authorizing 
“any business calculated to promote 
the general interests of the corpora- 
tion” construed as covering inves- 
tigative or detective services which are 
completely foreign to kinds of business 
activity for which corporation’s 
charter was granted; therefore, cor- 
poration is not considered to be au- 
thorized to engage in detective work and 
prohibition, against employment of 
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Detective employment prohibition—Con. Employees—Continued 
Applicability—Continued Leaves of absence—Continued 


detective agencies in act of Mar. 3, 
1893, 5 U.S.C. 53, is not bar to receiv- 
ing award of protective service 


Certification by company which is 
authorized to conduct any investiga- 
tive or detective business that it will 
not engage in such activity during 
term of Govt. contract would not 
remove company from scope of de- 
tective employment prohibition in 
act of Mar, 3, 1893, 5 U.S.C. 53, effect 
of such certification being not to limit 
company’s corporate powers but 
merely to give rise to breach of contract 
if certification were violated, and fact 
that company had never previously 
actually performed investigative or 
detective services is immaterial, and, 
therefore, such company may not be 
engaged under contract to perform 
protective services at Federal instal- 


Corporation which is authorized to pro- 
vide only protective, maintenance, 
and custodial services but which is 
wholly owned subsidiary of corpora- 
tion doing business as detective agency 
with mutual directors and officers 
with that of parent company may be 
regarded as separate legal entity, and 
fact that companies have same officers 
does not preclude recognition of sep- 
arate identity of subsidiary if separa- 
tion of corporate affairs is maintained; 
therefore, award of contract to separate 
corporation established to perform 
only protective services would not be 
contrary to detective employment 
prohibition in act of Mar. 3, 1893, 
5 U.S.C. 53, which was designed to 
prohibit contracts with detective 
agencies but not to preclude employ- 
ment of agency concerned solely with 
protective services.......... li tlle 


Military—Continued 
Substitute employees—Continued 

tive date for substitute postal 
employees so that change could be 
made without disregard to concept 
that substitute postal employees 
earn leave through service, re- 
quires similar adjustment for 
substitute postal fleld service 
employees under 1961 act; there- 
fore, substitute postal field service 
employees may during fisca] year 
1962 use military leave earned 
during fiscal year 1961 and military 
leave earned between July 1 and 
Dec, 31, 1961, may be used between 
July 1 and Dee, 31, 1962, and on 
Jan, 1, 1963, amendatory act of 
Oct, 4, 1961, will become fully 
effective for such employees 

Substitute postal field service em- 
ployees who during first 2 months 
of fiscal year 1962 used maximum 
amount of military leave available 
to them under Jaw then in effect 
and who subsequently were re- 
called to extended active duty are 
not eligible for further military 
leave until July 1, 1962, between 
which date and Dec, 31, 1962, 
they may be granted military 
leave if they qualify under 5 U.S.C, 
30r; however, in view of short 
period of their employment as 
substitutes after July 1, 1961, it is 
not likely that they will have 
worked for at least 520 hours 
(one-half of 1040) during period 
July 1, 1961, to Dec, 31, 1961, to 
qualify for military leave and, in 
absence of any authority for 
granting of military leave on 
constructive basis for time actually 
spent in military service, substi- 
tute postal field service employees 
would not be entitled to military 


POST OFFICE DEPARTMENT 
Employees 
Compensation. (See Compensation, Postal PRESIDENT 
Service) Appointments. (See Appointments, Presi- 
Leaves of absence dential, effective date) 


Military 
po PRINTING AND BINDING 


In determining military leave credit Calling carde—business-type calling cards 
for substitute postal field service for use of officers and employees in per- 
employees under act of Oct. 4, 1961 formance of their official duties are con- 
(P.L. 87-378), which, effective sidered items of persona] nature and, in 
Jan. 1, 1962, returned crediting view of provisions of sec. 94 of act of Jan. 
method to calendar year basis, 12, 1895, 44 U.S.C, 219, which limit print- 
recognition in legislative history ing to that necessary to public business, 
of act that previous change from the cost of calling cards may not be charged 
calendar to fiscal year basis had to appropriated moneys in absence of 
necessitated postponement of effec- specific statutory authorization 
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PRISONS AND PRISONERS 
Convict labor prohibition—highway con- 
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struction. (See Highways, construction, 
Federal-aid highway program, convict 
labor prohibition) 

Injury or death benefits—time for determina 
tion—under prison industries accident 
compensation provisions in 18 U.S.C. 
4126 which were amended by act of Sept. 
26, 1961, to extend coverage to permit 
compensation awards for injuries sustained 
by prisoners while engaged in maintenance 
and operation work, similar to injuries 
suffered in prison industries, time of re- 
lease of prisoner when effect of injury on 
his earning capacity is determined is con- 
trolling factor; therefore, prisoner who was 
injured in outside maintenance work prior 
to Sept. 26, 1961, date of amendatory 
legislation, but who was not discharged 
until after Sept. 26, 1961, is regarded as 
covered by act and payment of compen- 
sation award is proper. 


PROPERTY 


Public 
Exchange or sale for similar items—ambu- 
lances—although station wagons con- 
verted for use as ambulances to replace 
used regular type ambulances are 
structurally different and built for 
different purposes, when station wagons 
are equipped for use as ambulances, 
they are regarded as ‘‘similar items” 
within meaning of sec. 201(c), Federal 
Property and Administrative Services 
Act of 1949, 40 U.S.C. 481(c), which 
authorizes Administrator of General 
Services to exchange or sell similar 
items of personal property and apply 
allowances or proceeds to newly acquired 
property and when conversion work is 
incidental to acquisition of converted 
station wagons, sec. 201(c) of the act 
does not require any distinction in case 
of conversion prior to delivery and 
passage of title, or after, so that used 
regular type ambulances may be ex- 
changed for converted station wagons 
and conversion work done either before 
or after delivery 
Surplus 
Donations—transfers to States—sale 
and disposition of funds—when at 
time of sale of surplus Federal property 
donated to the States pursuant to 
authority in sec. 203(j) of Federal 
Property and Administrative Services 
Act of 1949, as amended, 63 Stat. 386, 
title to property has passed to donee 
and only State imposed restrictions 
remain to be fulfilled, the Federal re- 
strictions having been terminated, 
such State restrictions cannot be con- 
sidered to have been imposed on behalf 
of Federal Govt., or federally adopted, 
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Surplus—Continued 
so as to give Govt. any right to pro- 
ceeds; therefore, proceeds of such sales 
need not be remitted to department 
making original donation for deposit 
On: Dosen C0  cccnnenticdsasiane 
Government interest after sale—proceeds 
disposition—when at time of sale of 
surplus Federal property donated to 
the States pursuant to authority in 
sec. 203(j) of Federal Property and 
Administrative Services Act of 1949, 
as amended, 63 Stat. 386, title to 
property has passed to donee and only 
State imposed restrictions remain to be 
fulfilled, the Federal restrictions 
having been terminated, such State 
restrictions cannot be considered to 
have been imposed on behalf of Fed- 
eral Govt., or federally adopted, so as 
to give Govt. any right to proceeds; 
therefore, proceeds of such sales need 
not be remitted to department making 
original donation for deposit to Treas- 
WO ED iicintitaaatceasdedieemsion 


PUBLIC HEALTH SERVICE 
Commissioned personnel 


Education allowances—commissioned 
personnel of Public Health Service who 
have their pay and allowances fixed 
under laws applicable to members of 
uniformed services may not be con- 
sidered as “employed in the civilian 
service’ as that phrase is used in sec. 
111(3) of Overseas Differentials and 
Allowances Act for purposes of entitling 
Public Health Service commissioned 
officers stationed in foreign countries 
to educational. allowances provided 
under Title II of act when other benefits 
under act are clearly not for application 
to such personnel 

Occupancy of Government-owned hous- 
ing—occupancy on a rental basis by 
Public Health Service commissioned 
officers of housing at Federal prisons, 
which housing was not constructed or 
designated for occupancy without 
charge by PHS personnel within mean- 
ing of the act of July 2, 1945, 37 U.S.C 
lila, so as to preclude entitlement to 
quarters allowances, is not proscribed by 
law or regulation even though the rental 
paid is substantially less than the 
amount of quarters allowances received 
by the officers 

Reserves on active duty—although dual 
Office prohibition in act of July 31, 1894, 
5 U.S.C. 62, does not preclude civilian 
employee from simultaneously holding 
commission in Public Health Service 
Reserve in inactive status, when 
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Commissioned personnel—Continued 

employee is on active duty as Public 
Health Service Reserve officer he is holding 
office with compensation attached 
within meaning of 1894 act, and, there- 
fore, act prevents person from legally 
holding’ his civilian position (even 
though in leave without pay status) 
while on active duty as commissioned 
officer in Public Health Service Re- 


Status of Reserve Corps—since Reserve 
Corps of Public Health Service is not 
component of Armed Forces, commis- 
sioned Public Health Service Reserve 
officer who is also civilian employee is 
not entitled to leave of absence for mili- 
tary. duty or to dual office exemption 
provided for members of reserve com- 
ponents and National Guardsmen by 
sec, 29, act of Aug. 10, 1956, 5 U.S.C. 30r; 
therefore, when employee serves on 
active duty with pay as commissioned 
officer in Reserve Corps of Public 
Health Service he vacates his civilian 
position and upon return to inactive 
Reserve status he must be reappointed 
to civilian position, there being no 
authority to retain him in civilian posi- 
tion in leave without pay status, or to 
permit him to waive compensation of 
Co ee eee 


PUBLIC LANDS 


Acquisition—specific authorization—condem- 
nation—use of funds appropriated for 
forest management to pay deposit to 
court incident to condemnation proceeding 
which is instituted to obtain clear title to 
land but which will result in obtaining 
new title is in effect deposit for purchase 
of land which under 41 U.S.C. 14 requires 
specific authorizing legislation and, there- 
fore, appropriation for forest management 
may not be used for payment of deposit 
into court in connection with condemna- 
tion proceedings 


QUARTERS ALLOWANCE 


Dependents 
Reserve members on active duty training 
In view of apparent intent of Congress 
in enacting residence requirement in 
sec. 102(g) of Career Compensation 
Act of 1949, 37 U.S.C. 231(g), to au- 
thorize quarters allowance for mem- 
bers of uniformed services on account 
of dependent parents only when 
parents reside in member’s household 
at or in vicinity of member’s duty 
station, extension of rule in 30 Comp. 
Gen. 260 and 31 id. 141, in which pay- 
ment of quarters allowance was al- 
lowed in cases of Reserve enlisted 
members ordered to active duty 
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Dependents— Continued 


Reserve members onactive duty train- 
ing—Continued 
training at service schools for short 
periods, not in excess of 4 months, 
when public quarters were not avail- 
able for dependents and dependent 
parent met dependency requirements 
and parent was shown to have resided 
in member’s house or apartment where 
he maintained his permanent resi- 
dence, to apply in cases of longer 
periods of training duty is not war- 


The limitation on period of training 
duty at service schools of not to exceed 
4 months for crediting quarters 
allowance to Reserve enlisted members 
of uniformed services called to active 
duty training for several short pefiods 
of instruction when dependent parents 
continue to reside in member’s house- 
hold at his permanent address is to be 
detetmined on basis of total period 
set forth in member’s orders to training 
duty rather than on length of individ- 
ual courses of instruction in cases 
where member is ordered to attend 
more than one course.............-... 

Reserve enlisted member who Is called 
to active duty for training for three 
successive periods of instruction of 
4 weeks, 16 weeks and 14 weeks, 
consecutively, and whose dependent 
parents continue to reside at member’s 
permanent residence is regarded as 
having been ordered to attend courses 
extending over a period in excess of 
4 months so that crediting of quar- 
ters allowance on account of dependent 
parents to members ordered to train- 
ing duty for periods not in excess of 4 
months in 30 Comp. Gen. 260 is not for 
application in view of apparent intent 
of Congress in enacting residence re- 
quirement in sec. 102(g) of Career 
Compensation Act of 1949, 37 U.S.C. 
231(g), to restrict payment of quarters 
allowance on account of dependent 
parents who do not reside in member’s 
household at or in vicinity of his 
permanent duty station.............. 


Nonoccupancy for personal reasons—mar- 


riage to another member of armed 
services—for quarters allowance determi- 
nation, female Navy officer who is assigned 
to post of duty which is not adjacent to 
station to which her Army officer husband 
is assigned is regarded by reason of her 
duty assignment as being precluded by 
orders of competent authority from oc- 
cupying available family type quarters at 
husband’s duty station, and, therefore, 
assignment of family type quarters to 
husband is not required and fact that 
single quarters are available for assignment 
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QUARTERS ALLOWANCE-— Con. 
to him does not operate to deprive him of 
quarters allowance, such quarters not 
being adequate for him and his dependent; 
accordingly, husband, who resides in off- 
base rental quarters with wife, is entitled 
to quarters allowance on account of de- 
pendent, but because dependent is in 
receipt of basic pay, member is entitled 
only to rate authorized for officer of his 
rank without dependents..........- paaaaat 
Occupancy of quarters—rental basis—as 
precluding other allowances—occupancy 
on a rental basis by Public Health Service 
commissioned officers of housing at Federal 
prisons, which housing was not con- 
structed or designated for occupancy 
without charge by PHS personnel within 
meaning of the act of July 2, 1945, 37 U.S.C. 
lila, so as to preclude entitlement to 
quarters allowances, is not proscribed by 
law or regulation even through the rental 
paid is substantially less than the amount 
of quarters allowances received by the 


Saved on temporary promotion—commis- 
sioned warrant officer who at time of 
temporary promotion to lieutenant is 
assigned public quarters so that credit of 
saved pay and allowances in his permanent 
grade by reason of deduction of quarters 
allowance is less than actual pay and 
allowances as lieutenant is not required 
to have savings provisions applicable to 
temporary promotions invoked to de- 
prive member of pay and allowances 
provided for higher grade and, therefore, 
member who is furnished Govt. quarters 
may elect to receive pay and allowances 
of higher grade even through pay and 
allowances of permanent grade, without 
quarters allowance not actually payable, 
exceed those of temporary grade. ......... 


RATIONS COMMUTATION PAY- 


MENTS 
Saved on temporary promotion—authoriza- 
tion effect—enlisted member of uniformed 
services who, when transferred to another 
activity where Govt. mess was available 
was receiving saved pay, including com- 
muted ration allowance, as result of tem- 
porary promotion to officer status, and 
who was not issued written authorization 
to mess separately at new station may not 
have absence of written authorization 
considered to defeat his right to saved 
ration allowance since it may be assumed 
that such authorization would have been 
issued if he had transferred in his enlisted 
status, and issuance of authorization to 
temporary officer who receives subsistence 
allowance at all times and is required to 
make arrangements for his own meals 
would not be proper..............--..---. 
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REAL PROPERTY 


Disposition—restrictive | covenants—where 
Govt. has disposed of property on which 
there was a residential use restriction and 
vicinity in which property is located has 
changed so that no benefit would accrue to 
Govt. by subsequent release of restriction, 
consideration for release need not be re- 
QR Bl GN Ss ivsdicnceductctecdscdione 

Title cloud—condemnation—use of funds 
appropriated for forest management to 
pay deposit to court incident to condem- 
nation proceeding which ifs instituted to 
obtain clear title to land but which will 
result in obtaining new title is in effect 
deposit for purchase of land which under 
41 U.S.C. 14 requires specific authorizing 
legislation and, therefore, appropriation 
for forest management may not be used for 
payment of deposit into court in connec- 
tion with condemnation proceedings_..... 


RECREATION AND WELFARE FA- 


CILITIES 
(See Welfare and Recreation Facilities) 
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Amendment 
Contrary to established procedure—al- 
though regulation to authorize addi- 
tional active duty pay to reservists who 
are delayed in returning to their homes 
upon release from training duty because 
of weather conditions or mechanical 
failure of public or Govt. transportation 
facilities, without necessity for issuance 
of amendatory orders, would be effective 
under Navy and Marine regulations 
which clearly limit pay for active duty 
for training to period covered by orders 
plus time necessary for travel, without 
release date being stated in orders, under 
Army and Air Force procedures which 
provide for ordering personnel to an 
overall training period between specified 
dates, including to and from travel time, 
there is no basis for computation of 
necessary or constructive travel time 
and, therefore, the regulation would be 
without effect unless procedures were 
changed to accord with those of Navy 
OnE TN Gna ndaccensecckdecss 
Effect on prior rights 

Revision of a provision in Armed Serv- 
ices Procurement Reg. relative to 
payment of legal expenses incident to 
patent infringement suits as allowable 
item of cost under Govt. cost-type 
contract does not have retroactive 
effect in determination of rights and 
liabilities of parties to contract entered 
into before effective date of revision - - 
A Navy regulation, effective Aug. 17, 
1961, which precludes members from 
qualifying for helium-oxygen diving 
pay after diving qualifications have 
lapsed must be viewed as superseding 
regulations under which members were 
given 3-month grace period to make up 
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Regulation by Small Business Adminis- 
tration which permits increase in size 
standard for small business concerns 
offering to perform Govt. contracts in 
labor surplus areas issued under Small 


to permit retired member of uni- 
formed services, who qualified for 
civil service retirement annuity for 
former Members of Congress on 
basis of credit for active military 


REGULATIONS—Continued Page | REGULATIONS—Continued Page 
Amendment—Continued Necessity for conformance to law—Con. 
Effect on prior rights—Continued Business Act, which in sec. 2(3), 15 
diving deficiencies; therefore, members U.S.C, 632, lists certain criteria for deter- 
who were prevented until Sept. 1961 mining small business concerns, in- 
from making up diving qualifications cluding size standard which may vary 
which lapsed on July 31, 1961, must from industry to industry, is proper 
be regarded as merely having inchoate regulation under authority vested in 
right to make up diving deficiencies Administrator of Small Business and is 
until Aug. 17, 1961, and when regula- in conformity with size standard pro- 
tion was superseded it deprived them vision in sec. 2(3) which was designed to 
of any further right so that members insure flexibility in size standards rather 
who failed to meet diving requirements than to preclude administrator from 
for Aug. and who were not entitled increasing size within industry based 
under new regulations to make up on consideration of other relevant 
diving deficiences in Sept. may not I< isinnitiiisiischaieatedabinmimtntataaaiien 737 
be credited with diving pay for period Uniformity—although Coast and Geodetic 
Bans, 1 00 BE, BiB eccarececnccoccessece 392 Survey Regulation designed to keep 
Necessity for conformance to law commissioned personnel on duty for more 
Regulations to require requisitioning than 2 years by precluding payment of 
agencies to be responsible for any dam- travel allowances to personnel who resign 
age to 8 motor pool vehicle, as separate prior to completion of 3 years of service 
charge from cost of general use of vehicle, would appear to be in conflict with sec. 
are regulations which directly concern 4157 of Joint Travel Regs. which entitles 
operation of motor vehicle pools and are members of uniformed services to mileage 
therefore within scope of sec. 211(b), upon separation from service, sec. 4157 
Federal Property and Administrative does not contemplate payment of mileage 
Services Act of 1949, 40 U.S.C. 491(b), to officers on resignation without consent 
and E.0. No. 10579, which suthorize of service; therefore, issuance of Coast and 
Administrator of General Services to Geodetic Survey Reg. restricting travel 
provide for establishment, maintenance allowances in case of early resignations, 
and operation of motor vehicle pools for even though members could not be held in 
use of Executive agencies............... 199 service after resignation, is within au- 
A regulation prohibiting use of prison- thority of Director of Coast and Geodetic 
made items as well as use of convict Survey and should be given effect in deny- 
labor in construction of Federal-aid ing officer who resigned after 24 months of 
highways which was issued pursuant to 3-year tour of duty reimbursement for 
23 U.S.C. 114(b), which prohibits only cost of travel to his home................. 767 
use of convict labor in highway construc- 
tion, must be regarded as attempt to add RETIREMENT 
& provision to unambiguous statute and, Civilian 
therefore, to extent that regulation Service credits 
prohibits materials manufactured or Civil Service Commission Jurisdiction— 
produced by prison labor, it has no although question of whether member 
force and effect..............--.-------- 213 of uniformed services entitled to 
To delete local carrier guidelines in reg- disability retired pay may be paid 
ulations which permit reimbursement reduced civil service retirement annu- 
to members of uniformed services for ity for Member of Congress based only 
official travel within duty station area on nonmilitary service when his active 
when purposes of sec. 2(m), act of Sept. 1, military service was added to Congres- 
1954, 40 U.S.C. 491(m), authorizing sional service to qualify him for 
reimbursement for intrastation travel annuity is not a matter for decision by 
is aptly described by phrase “within Comptroller General of U.S. since 
the general area surrounding the duty what constitutes creditable service for 
station ordinarily served by local car- Civil Service Retirement Act is 
riers” could result in misunderstanding primarily for determination by Civil 
at station level as to travel contemplated Service Commission, question of 
by act and in consequent improper Member’s entitlement to retired pay 
reimbursement for round trips of several based on military service is for deci- 
hundred miles because no travel orders sion by Comptroller General. . ....... 460 
were issued; therefore, proposed regula- Military service 
tion change is not considered advisable.. 588 Exclusion for annuity computations— 
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RETIREMENT— Continued Page | RIGHTS, VESTED v. DISCRETION- Page 


Civilian—Continued 


Service credits—Continued 
Miltiary service—Continued 

service and Congressional service, 
to have military service excluded 
from computation of annuity in 
order to recive reduced annuity and 
disability retired pay would be to 
give Member double benefit based 
on same military service ,contrary 
to sec. 401 of Civil Service Retire- 
ment Act, 5 U.S.C. 2253(b), which 
precludes Member who is awarded 
retired pay on account of military 
service from having military service 
included in establishing entitlement 
to annuity, unless retired pay is 
received on account of service- 
connected disability incurred in combat 
or caused by instrumentelity of war; 
therefore, Member whose disability 
does not come within either of those 
two categoires may not be paid dis- 
ability retired pay 

Waiver—retired member of uniformed 
services who when he applied for 
civil service retirement annuity 
based on service as Member of Con- 
gress and on active military service 
was entitled to receive disability re- 
tired pay but who was not eligible 
for civilian annuity without credit 
for military service must be regarded 
as actually or constructively waiving 
or relinquishing his right to receive 
retired pay in order to receive larger 
Member annuity 


REWARDS 


(See Awards) 

RIGHTS-OF-WAY, 

ETC. 

(See Easements, rights-of-way, etc.) 

RIGHTS, VESTED v. DISCRETION- 

ARY 

Impairment—where specific statutory au- 
thority exists for payment of Federal funds 
to States without consideration such as is 


contained in Federal Water Pollution Con- 
trol Act, 33 U.S.C. 466e(b), under which 
contributions are made to States for con- 
struction of sewage treatment works, 
within certain maximum limitations, and 
subject to payment of remaining costs by 
grantee, principles precluding waiver of 
vested rights and modification of contracts 
by supplemental or substitute agreements 
are not for application, therefore, Surgeon 
General may amend grants, within mone- 
tary limits, when additional funds become 
available, notwithstanding that grant for 
lesser sum has been offered and accepted 
and grantee obligated to provide all funds 
required over grant to complete project... 


EASEMENTS, 


ARY—Continued 

Regulation changes—a Navy regulation, 
effective Aug. 17, 1961, which precludes 
members from qualifying for helium- 
oxygen diving pay after diving qualifica- 
tions have lapsed must be viewed as 
superseding regulations under which mem- 
bers were given 3-month grace period to 
make up diving deficiencies; therefore, 
members who were prevented until Sept. 
1961 from making up diving qualifications 
which lapsed on July 31, 1961, must be 
regarded as merely having inchoate right 
to make up diving deficiencies until Aug. 
17, 1961, and when regulation was super- 
seded it deprived them of any further right 
so that members who failed to meet diving 
requirements for Aug. and who were not 
entitled under new regulations to make up 
diving deficiencies in Sept. may not be 
credited with diving pay for period Aug. 
1 to 16, 1961 


ROADS AND TRAILS 


(See Highways) 


SALES 


Bids—deposits—retention—the procedures 
for retention of bid deposits submitted by 
unsuccessful bidders who are otherwise 
indebted to U.S. pending litigation of in- 
debtedness have created administrative 
burdens greater than benefits to Govt. and, 
therefore, bid deposits in such cases need 
no longer be retained. 38 Comp. Gen. 476 
Qasr asada ccd iti ccceucadacants 


460 Disclaimer of warranty 


134 


Erroneous description 
Discrepancy determination—the dis- 
crepancy between grinding machine 
described as cylindrical, traveling 
table type, universal machine in sur- 
plus sales invitation containing express 
disclaimer of warranty clause and cau- 
tioning bidders to inspect property 
prior to submission of bids and chuck- 
ing grinder tendered by Govt. which 
was not traveling table type and had 
lesser capacity and more restricted 
application is not so great as to amount 
to a “ridiculous discrepancy” entitling 
purchaser to relief so that purchaser 
who failed to inspect property must 
be held to have assumed risk that 
property tendered for delivery might 
not be exact property described in in- 
vitation and, therefore, contract may 
not be rescinded nor may amount 
less than bid price be accepted in final 
settlement. ities 
Trade usages—although description of 
Govt. surplus property as scrap lead 
in tnvitation which contains express 
disclaimer of warranty and urges bid- 
ders to inspect property before sub- 
mission of bids does not conform to 
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SALES—Continued 
Disclaimer of warranty—Continued 
Erroneous description—Continued 
description of various types of scrap 
lead in trade periodicals, Govt. is not 
under any obligation to make descrip- 
tion conform to possible trade usages, 
and purchaser who fails to inspect 
property which is actually scrap lead, 
although described in trade periodicals 
as scrap battery lead, may not be ex- 
cused from performance under contract 
nor have its bid deposit returned on 
basis of misdescription of the article-- 
Strategic and critical materials—small 
business set-aside propriety. (See Con- 
tracts, awards, small business concerns, 
sales of Government property) 









SCHOOLS, COLLEGES, ETC. 
(See Colleges, Schools, Etc.) 


SET-OFF 


Compensation, etc., due civilian employees— 
availability—the inherent right of Govt. to 
set off moneys in its possession due 6 
person who is indebted to U.S8., when 
debtor-creditor relationship exists between 
the U.S. and person, is not affected by 
statutes unless the language or Congres- 
sional intent is clearly expressed; there- 
fore, in absence of express or necessarily 
implied provision in Federal Employees’ 
Compensation Act, 5 U.S.C. 751, et seq., 
precluding U.S, from exercising its right 
of set-off, and notwithstanding provisions 
of sec, 25 of the act, 5 U.S.C. 775, exempt- 
ing awards under the act from claims of 
creditors, which are similar to those in 
retirement and other benefit acts, pay- 
ments under the act may be set off in 
liquidation of independently established 
debt to U.S., and such set-off may be 
applied to either monthly payments or 
NN ha cs cekakcctccncswstoun 

Contract payments—bid security, ete.—the 
procedures for retention of bid deposits 
submitted by unsuccessful bidders who 
are otherwise indebted to U.S. pending 
litigation of indebtedness have created 
administrative burdens greater than bene- 
fits to Govt. and, therefore, bid deposits 
in such cases need no longer be retained. 
38 Comp. Gen. 476, overruled 


SIGNATURES 
Contracts. (See Contracts, offer and ac- 
ceptance, signatures) 


SMALL BUSINESS ADMINISTRA- 


TION 

Contracte—awards to small business con- 
cerns. (See Contracts, awards, small 
business concerns) 


SMITHSONIAN INSTITUTION 


Contracts—advertising, etc., law compli- 
ance—negotiation of contract by Smith- 


Page| SMITHSONIAN INSTITUTION— 


178 


INDEX DIGEST 





Continued 

sonian Institution for installation of radio 
lecture system in several museum galleries 
with one of several suppliers whose system 
and technical capabilities were determined 
to be best for the purpose based on actual 
demonstration and trial of equipment of 
all offerors will not be considered contrary 
to law or regulation, the installation of 
equipment having direct and specific 
relationship to furtherance of purposes 
and objectives of the Smithsonian—the 
increase and diffusion of knowledge—as 
provided in act of Aug. 10, 1846, 20 U.S.C. 
41, rather than to merely administrative 
or housekeeping functions of the Smith- 
sonian similar to those of other Govt. 

Gbitediakictaccestanntsauncseswniie 


STATES 
Courts—judgment effect. (See Courts, 
judgments, decrees, etc., State courts) 
Federal aid, grants, etc. 


Amendment, etc. 
Appropriat on availability—in view of 
fact that States receiving Federal con- 
tributions for construction of sewage 
treatment works under set. 6 of Fed- 
eral Water Pollution Control Act, 
33 U.S.C. 466e, do not have any legal 
right to compel execution of amend- 
ment to obtain increase in amount of 
grant, an essential element—anteced- 
ent lawful right—for application of 
doctrine of “relation back” under 
which appropriation initially obli- 
gated for contract must be charged 
with all necessary costs of contract 
is missing and the long established 
appropriation rule is not for applica- 
tion, therefore, a succeeding year’s 
appropriation available for sewage 
treatment projects may be charged 
for grant increase effected by amend- 
ment to original grant. ..............-. 
Propriety—where specific statutory au- 
thority exists for payment of Federal 
funds to States without consideration 
such as is contained in Federal Water 
Pollution Control Act, 33 U.S.C, 
466e(b), under which contributions 
are made to States for construction of 
sewage treatment works, within 
certain maximum limitations, and 
subject to payment of remaining 
costs by grantee, principles precluding 
waiver of vested rights and modifica- 
tion of contracts by supplemental or 
substitute agreements are not for 
application, therefore, Surgeon Gen- 
eral may amend grants, within mone- 
tary limits, when additional funds 
become available, notwithstanding 
that grant for lesser sum has been 
offered and accepted and grantee 
obligated to provide all funds required 
over grant to complete project 
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STATES—Continued 


Federal ald, grants, etc.— Continued 
Revenues from projects—Federal Govern- 
ment entitlement—proposals to require 
States participating in Federal aid high- 
way program to earmark for highway 
purposes income from leasing or renting 
of airspace over highways, which air- 
space fs held by States under fee simple 
title, on basis that 23 U.S.C. 111, which 
provides that Sec, of Commerce in high- 
way agreements ‘‘may” authorize States 
to use airspace, vests discretion in 
Secretary to include or exclude such air- 
space clauses, are not in accord with 
Congressional purpose of provision, word 
“may” being used so that clause could 
be included or excluded at request of 
State; therefore, in absence of any Con- 
gressional direction concerning disposi- 
tion of income from airspace use, pro- 
posals to require earmarking of income 
as condition precedent to including air- 
space use provisions in agreements are 
not approved, however, in view of sub- 
stantial Federal contribution to costs 


Page | STATION ALLOWANCES— Con. 
Military personnel—Continued 


lodging allowance applicable to member 
is not paid, payment on account of 
dependents for day of arrival is proper 
provided that temporary lodging allow- 
ance is subject to proration between 
member and his dependents 


Termination—member’s departure prior 
to dependents—a revision of Joint 
Travel Regs, which would give member 
of uniformed services who is detached 
from overseas station under permanent 
change-of-station orders with temporary 
duty en route to new duty station a 
right to continuation of station allow- 
ances until] his dependents depart after 
member’s departure from old station 
but prior to effective date of change-of- 
station orders is proper provided that, 
if member is in per diem status after 
his departure from old station, tem- 
porary lodging allowance should be 
reduced by that part of allowance appli- 
cable to member himself. 
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Page 


STATUTES OF LIMITATION 


Claims 
Date of accrual 


of rights of way, matter of recognition 
of Federal interest in airspace should be 
brought to attention of Congress 653 


Surplus property transfers. (See Property, 
public, surplus) 


Federal-State conflict 


License, permits, ete., fees—District of 


Columbia. (See District of Columbia, 
license, permit, etc., fees) 
Parking meter fees 

Parking meter or other fee paid by em- 
ployee on official business for parking 
Govt-owned vehicle on street or other 
public parking area represents un- 
authorized tax or burden by State or 
municipality on employee’s princi- 
pal—Federal Govt.—and, therefore, 
in absence of specific statutory au- 
thority for payment of such parking 
fees, employee may not be reimbursed 
therefor 


Taxes. (See Taxes, State) 


STATION ALLOWANCES 


Military personnel 

Temporary lodginge—current travel per 
diem—payment of temporary lodging 
allowance on account of dependents to 


member of uniformed services who is in 
travel status on date member and his 
dependents arrive at permanent over- 
seas station does not violate pars 4301-3a 
and 4301-2b of Joint Travel Regs. 
which require commencement of housing 
allowances on day following date of 
arrival] when member {fs in travel status 
on date of arrival since purpose of limita- 
tions was to prevent duplication of per 
diem and temporary lodging allowances; 
therefore, so long as portion of temporary 


Veteran preference employee who was 
separated by reduction in force upon 
transfer of functions of his office to 
another Govt. agency and who was 
constructively restored to duty by 
second agency, subsequent to termina- 
tion of functions of original office, 
pursuant to order of a U.S. District 
Court is entitled to back pay under 
act of Aug. 24, 1912, as amended, 5 
U.S.C. 652(b)(3), and in view of 
express limitation in act of rate of 
back pay to that received on date of 
removal, periodic and statutory gen- 
eral salary increases which would have 
accrued during period of removal may 
not be included in computation; 
furthermore, for purpose of applying 
10-year limitation in act of Oct. 9, 
1940, 31 U.S.C. 71a, on claims cogniza- 
ble by General Accounting Office, 
claim is considered to have accrued on 
date of restoration action 

Although, generally speaking, the period 
for which back pay is allowable under 
act of Aug. 24, 1912, as amended, 5 
U.S.C, 652(b) (3), incident to unjusti- 
fied or unwarranted removal, extends 
from date of removal to date of restora- 
tion (constructive or actual) in case 
in which, by consent, court order 
which directed restoration provided 
that there was to be no continuation 
of active duty in agency to which 
employee was restored after date of 
court order, cutoff date for back pay 
should be date of court order rather 
than date of processing of personne] 
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STATUTES OF LIMITATION—Con. Page|} STATUTES OF LIMITATION—Con. Page 


Claims—Continued 
Date of accrual—Continuecd 
action reflecting constructive restora- 


Military service suspension 

Mustering-out pay claims 
The specific time limitation—July 17, 
1959—for filing mustering-out pay claims 
prescribed in sec. 503 of Veterans’ 
Readjustment Assistance Act of 1952, 
as amended, now codified in 38 U.S.C. 
2104, for members of uniformed serv- 
ices who were discharged or relieved 
from active service under honorable 
conditions before July 16, 1952, may 
not be extended by sec. 205 of Soldiers’ 
and Sailors’ Civil Relief Act of 1940, 
and, therefore, mustering-out pay 
claims which were not filed before 
July 17, 1959, by members who were 
integrated into regular component 
after June 27, 1950, and before July 16, 
PR SE cteasnimceeninmsenenns 


Members of uniformed services who 
made timely application for mustering- 
out pay but were denied payment 
prior to Dowling decision, Ct. Cl. No. 
174-60, decided Feb. 7, 1962, which 
permitted mustering-out pay to mem- 
bers who continued in without com- 
ponent status after appointment in 
regular component, may be regarded 
as having complied with mustering- 
out pay statutes and entitled to pay- 


Members of uniformed services who 
when they accepted appointments in 
Regular services did not make applica- 
tion for mustering-out pay and are 
now entitled to payment under Dowl- 
ing decision, Ct. Cl. No. 174-60, de- 
cided Feb. 7, 1962, may have period ef 
military service under sec. 205 of 
Soldiers’ and Sailors’ Civil Relief Act 
of 1940 regarded as extending 10-year 
statute of limitations for claims in act 
of Oct. 9, 1940, 31 U.S.C. 7la, for 
mustering-out payments under 
Mustering-out payment Act of 1944, as 
amended, for discharges after June 1, 
1945, and under sec. 502(b) of Veterans’ 
Read-justment Assistance Act of 
1952 for discharges after July 16, 1952. 

Statutory construction changes—mustering- 
out pay claims under Dowling decision, 
Ct. Cl. No. 174-60, decided Feb. 7, 1962, 
from members of Armed Forces who con- 
tinued to serve in without component 
status after acceptance of Regular appoint- 
ments will not be considered unless they 
are filed within 10 years of date of Regular 
appointment, plus time that such 10-year 
period might have been extended by mem- 
ber’s military service, pursuant to Soldiers’ 
and Sailors’ Civil Relief Act of 1940, since 
right to mustering-out pay existed from 
time conditions for payment were met and 
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Dowling decision, which merely placed 
constrection on statute different from 
that of Govt. agency, does not affect run- 
ning of 10-year limitation in act of Oct. 9, 
1940, 31 U.S.C. 71a, for claims and, there- 
fore, 1940 act precludes payment of claims 
retroactively for more than 10 years under 
Mustering-Out Payment Act of 1944, as 
amended, for releases or discharges after 
June 1, 1945, and under Title V, Veterans 
Readjustment Assistance Act for releases 
after July 16, 1952. 


STATUTORY CONSTRUCTION 


Court interpretation—effect—mustering-out 
pay claims under Dowling decision, Ct. 
Cl. No. 174-60, decided Feb. 7, 1962, from 
members of Armed Forces who continued 
to serve in without component status after 
acceptance of regular appointments will 
not be considered unless they are filed 
within 10 years of date of Regular appoint- 
ment, plus time that such 10-year period 
might’ have been extended by member’s 
military service, pursuant to Soldiers’ and 
Sailors’ Civil Relief Act of 1940, since right 
to mustering-out pay existed from time 
conditions for payment were met and 
Dowling decision, which merely placed 
construction on statute different from that 
of Govt. agency, does not affect running 
of 10-year limitation in act of Oct. 9, 1940, 
31 U.S.C. 71a, for claims and, therefore, 
1940 act precludes paymept of claims 
retroactively for more than 10 years under 
Mustering-Out Payment Act of 1944, as 
amended, for releases or discharges after 
June 1, 1945, and under Title V, Veterans 
Readjustment Assistance Act for releases 
ee ee 


Effective date 
Language of postal employee salary pro- 
tection provision in 39 U.S.C. 3560 which 
extends saved salary rate to each em- 
ployee who, after July 1, 1961, is reduced 
in salary standing and who, “for two 
continuous years immediately prior 
to such reduction in standing, served 
in the postal field service with the same 
salary standing or with the same and high- 
er standing,” is construed as requiring 
as condition precedent to entitlement 
that employee served in same salary 
rate from which reduced or same and 
higher rate for continuous 2-year period; 
therefore, rural carriers who were reduced 
in salary by reason of reduction in mile- 
age of their rural mail routes but who 
had not served longer routes for which 
higher salary rate was received for con- 
tinuous 2-year period prior to reduction 
are not entitled to saved salary standing 
provided in 39 U.S.C. 3650_............. 
Under prison industries accident compen- 
sation provisions in 18 U.S.C. 4126 
which were amended by act of Sept. 26, 
1961, to extend coverage to permit 
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STATUTORY CONSTRUCTION— Page | STORAGE—Continued 


Continued Household effects— Continued 
Effective date—Continued 


compensation awards for injuries sustained 
by prisoners while engaged in mainte- 
nance and operation work, similar to 
injuries suffered in prison industries, 
time of release of prisoner when effect 
of injury on his earning capacity is deter- 
mined is controlling factor; therefore, 
prisoner who was injured in outside 
maintenance work prior to Sépt. 26, 
1961, date of amendatory legislation, but 
who was not discharged until after Sept. 
26, 1961, is regarded as covered by act 
and payment of compensation award is 


Express mention and implied exclusion— 
although Congressional intent of military 
travel and transportation provisions in 
sec. 2(m) of act of Sept. 1, 1954, 40 U.S.C. 
491(m), was to allow payment of travel 
expenses to members of uniformed services 
on same basis as for civilian personnel, and 
civilian employees are entitled to reim- 
bursement for parking fees for use of pri- 
vately owned automobiles for official travel 
within area of their duty stations, sec. 2(m) 
specifically enumerates various items of 
expense to military members which are 
considered reimbursable and does not in- 
clude parking fees; therefore, in absence of 
assimilation provision in 1954 act or specific 
amendment to provide for parking fee re- 
imbursement to members of uniformed 
services, reimbursement is not authorized. 


STORAGE 
Household effects 


Constructive costse—employee who was re- 
quired to store household effects en 
route to new duty station because of 
critical housing shortage and who 
claims reimbursement for storage on 
basis of constructive costs that would 
have been billed by carrier had storage 
been available at either origin or destina- 
tion point, including warehouse handling 
and drayage, rather than on basis of bill 
carrier was required under its tariff 
regulation to present, which bill resulted 
in increase in transportation costs and 
decrease in storage costs because no 
drayage item was included may be 
reimbursed for additional cost of storage 

Military personnel—temporary—time—ex- 
tension of time for temporary storage of 
household effects of members of uni- 
formed services incident to transporta- 
tion of effects between permanent duty 
stations beyond 6month limitation 
which has been ceiling for many years 
and of which Congress is aware cannot 
be regarded as in consonance with con- 
cept of “temporary” as used in statute 
and regulations and, therefore, exten- 
sion of time for additional period is not 


authorized in absence of further express 
sion of Congressional intent 
Temporary—drayage—employee who was 
required to store household effects en 
route to new duty station because of 
critical housing shortage and who claims 
reimbursement for storage on basis of 
constructive costs that would have 
billed by carrier had storage been avail- 
able at either origin or destination point, 
including warehouse handling and dray- 
age, rather than on basis of bill carrier 
was reqnired under its tariff regulation 
to present, which bill resulted in increase 
in transportation costs and decrease in 
storage costs because no drayage item 
was included may be reimbursed for 
additional cost of storage............... 


SUBSISTENCE 
Per diem 


Delays 
Acts of God, ete.—when employee, 
during official travel by airplane, 
is delayed en route because of bad 
weather and employee is furnished 
meals and lodging at expense of air- 
line, period of delay is not considered 
to be for personal benefit of employee 
and, in absence of any provision in 
Travel Expense Act of 1949, regula- 
tions or administrative instructions 
requiring either that reduction in 
fixed rate of per diem be made or that 
per diem be allowed only for usual or 
scheduled travel time, employee is 
entitled to per diem for period of 


Strike of carrier—an employee who upon 
return to her overseas station following 
home leave in U.S. takes leave en 
route at point at which strike on air- 
line on which employee is scheduled to 
travel is in progress is not entitled to 
per diem while awaiting onward 
transportation after period of leave if, 
but for interruption to take leave, 
employee could have obtained flight 
on to overseas station shortly after 
arrival at intermediate point; however, 
if flight which employee was scheduled 
to use after period of leave was first 
available flight after arrival at inter- 
mediate point, then per diem is pay- 
able for delay irrespective of inter- 
vening leave of absence 

Fractional days 
Less than ten hours 
Overseas employee whose travel time 
for outgoing and return airplane 
trips incident to home leave in U.S. 
is about three and one-half hours 
each way may not be regarded as in 
travel status while at his residence to 
have entire period considered as one 
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Continued 


Per diem—Continued 
Fractional days—Continued 


Less than ten hours—Continued 


travel period for per diem purposes 
and, therefore, since employee is in 
travel status only from time airplane 
is scheduled to depart from airport 
until airplane arrives at destination 
airport and such travel is less than 
10 hours in one calendar day provi- 
sions of sec. 61i, Stand. Govt. 
Travel Regs., preclude payment of 
per diem to employee for air travel 
time 


Amendment to sec. 6.11 of Standard- 


ized Govt. Travel Regs. prohibiting 
payment of per diem to civilian 
employees when travel period is 10 
hours or less during same calendar 
day, which became effective on Aug. 
1, 1959, must be applied to one-way 
travel, such as travel incident to 
changes of official station, travel 
of new appointees in shortage 
category positions, and travel of 
employees assigned to positions 
outside U.S. and return upon 
completion of agreed period of serv- 
ice; however, in view of doubt as to 
scope of amendments, payments of 
travel expenses made on basis that 
one-way travel was exempt from 
10-hour per diem restriction will not 
NE inccncsencmennncnenes 


Military personnel 


On board vessels— quarters availability— 
temporary duty assignment of Navy 
officer to attend conferences aboard 
submarine tender outside U.S. on 
which quarters were not available to 
transient personnel constitutes tempo- 
rary duty aboard Govt. vessel within 
meaning of par. 4250-8 of Joint Travel 
Regs., which prohibits payment of 
per diem for any temporary or training 
duty on Govt. vessels, and, in ab- 
sence of any provision in regulations 
permitting payment of per diem on 
basis that conditions or circumstances 
aboard ship made quarters unavail- 
able, per diem to officer is not auth- 


Temporary duty 
Training or school assignment 


Duty away from initial reporting 
station 
When members of reserve 
components of uniformed 
services are ordered to active duty 
for training for periods of short 
duration and after reporting to 
training station are ordered to 
another location where practically 
entire period of ordered duty is 
performed, location of such duty 
must in fact be considered train- 
ing duty station and members 
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Per diem—Continued 
Military personnel—Continued 
Temporary duty—Continued 
Training or school assignments—Cony 


Duty away from initial reporting 
station—Continued 


may not be considered “away 
from their designated posts of 
duty” for entitlement to per diem. 
Air National Guard mem- 
bers who were ordered to re- 
port to Brooklyn, N.Y., for 15- 
day tour of duty for training and 
who, during period, performed 
12 days of duty at Reading, Pa., 
pursuant to temporary duty orders 
must have Reading regarded as in 
fact training duty station so that 
members may not be considered 
away from their designated post 
of duty for entitlement to per diem 
while at Reading; however, in 
view of administrative misinter- 
pretation of 39 Comp. Gen. 753 
which did not stand for proposi- 
tion that per diem could be paid 
for duty at location away from 
initial reporting point when 
practically al) of period of ordered 
duty is performed at such location, 
per diem payments in this in- 
stance will not be questioned-.... 


Travel status 
Duty incident to travel 


Enlisted member of uniformed serv- 
ices who performs duty as military 
conductor on & completely mili- 
tary train between two overseas 
stations is regarded as being on 
duty as conductor on military 
trains and not aboard a commer- 
cial train for entitlement to trans- 
portation and per diem allowances 
under par. 6550 of Joint Travel 
Regs., and travel is merely inci- 
dental to duty so that per diem is 
not payable. _...... satbonhtlwwes 

Duty performed by members of 
uniformed services on military 
cars which are attached to civilian 
passenger or freight trains may 
not be regarded as duty on “‘com- 
mercial carriers” for per diem 
purposes under par. 6550 of Joint 
Travel Regs. so as to entitle 
members to per diem............. 

Member of uniformed services who 
completes assignment to duty as 
military train conductor and on 
return trip to permanent station 
does not perform any such duty is 
regarded as being in normal 
travel status on return trip for 
which per diem is payable under 
par. 4254 of Joint Travel Regs.... 


Page 
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False information, ete.—Continued 
Effect—Continued 
considered as void and without 
effect to authorize payment of 
subsistence allowance. ........... 206 
A determination that permission 
given to enlisted member to mess 
separately was void because it 
was based on false representation 
by member would be no justifica- 
tion for disbursing officer to invoke 
false claims forfeiture provisions 
of 28 U.S.C. 2514 to refuse member 
credit for subsistence allowance 
in current pay account, since 
invalid authorization did not 
create any right in enlisted mem- 
ber to receive subsistence allow- 
ance, and disbursing officer would 
not be authorized to credit mem- 
ber’s pay account with allowance 
Be I GHGs Siedaeachvccdasabucae 206 


Rations in kind entitlement—enlisted 
member of uniformed services who 
was authorized to mess separately 
on basis of false information in that 
his dependents did not reside in 
vicinity of his permanent station 
as alleged has received subsistence 
allowance on basis of invalid author- 
ization to mess separately when 
rations or messing facilities are 


INDEX DIGEST 


SUBSISTEN CE—Continued 
Per Diem—Continued 
Overseas employees 
Standardized Government Travel Reg- 
ulations applicabii'ty—travel of em- 
ployees from places outside continental 
U.S. to their residences for home leave 
purposes and return travel to overseas 
duty point is required under sec. 
27(b) of E.O. No. 9805, as 
amended, to be considered as separate 
travel periods for application: of 10- 
hour restriction in sec. 6.11 of Standard- 
ized Govt. Travel Regs.; therefore, 
travel period for home leave travel 
may not be considered to begin at 
time airplane is scheduled to depart 
from overseas airport and to end when 
airplane actually arrives at airport on 
employee’s return to same or another 
PE ins nc cdacutpsiecencouniine 646 


Travel Status—overseas employee whose 
travel time for outgoing and return 
airplane trips incident to home leave 
in U.S. is about three and one-half 
hours each way may not be regarded 
as in travel status while at his residence 
to have entire period considered as 
one travel period for per diem purposes 
and, the: efore, since employee is in travel 
status only from time airplane is 
scheduled to depart from airport until 
airplane arrives at destination airport 
and such travel is less than 10 hours in 
one calendar day provisions of sec, 


6.11, Stand. Govt. Travel Regs., otherwise available and, therefore, 
preclude payment of per diem to em- he is indebted for subsistence allow- 
ployee for air travel time. ............ 209 ance payments; however, since he 
Reduction—airplane, train, etc., accom- is entitled to be subsisted in kind at 
modations—when employee, during Govt. expense, the indebtedness 


may be reduced by amount of cost 
of meals purchased in a Govt. mess 
during period that erroneous sub- 
sistence allowance payments were 


official travel by airplane, is delayed en 
route because of bad weather and 
employee is furnished meals and lodgings 
at expense of airline, period of delay Is 
not considered to be for personal benefit 


of employee and, in absence of any pro- 
vision in Travel Expense Act of 1949, 
regulations or administrative instruc- 
tions requiring either that reduction in 
fixed rate of per diem be made or that 
per diem be allowed only for usual or 
scheduled travel time, employee is 
entitled to per diem for period of delay. 


Saved pay upon promotion—subsistence 
allowance that enlisted member of 
uniformed services is receiving as item 
of saved pay upon promotion as tempo- 
rary officer is alternative to subsistence 
in kind so that when member is trans- 
ferred to activity where Govt. messing 
facilities are available thereby losing his 


right to subsistence allowance, value of 
commuted rations may be used in deter- 
mining amount of total compensation 
under savings provisions applicable to 


SUBSISTENCE ALLOWANCE 
Military personnel 


Authorization 
False information, etc. temporary appointments.............-. 663 
Effect SURPLUS PROPERTY 


Permission to enlisted members of 
uniformed services to mess sepa- 


(See Property, public, surplus) 


rately may only be granted upon TAXES 
existence of certain required facts State 
so that when such permission is Exemption certificates 


granted through administrative 
error or because of member’s 
misrepresentations, it must be 


Blanket type—blanket type tax exemp- 
tion certificate to be used to obtain 
Federal Govt.’s exemption from State 
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TAXES— Continued 


State—Continued 
Exemption cert ificates— Continued 

or local taxes in case of continuing or 
numerous purchases from vendors is 
permissible and adaptation of either 
Standard Form 1094 or State required 
or provided form, otherwise satis- 
factory, for purposes of blanket type 
exemption is not subject to legal 
objection 

Evidence—a simplified method to pro- 
vide evidence of exemption from State 
sales taxes by use of a citation on pro- 
curement document to single blanket 
tax exemption certificate would not 
be objectionable from an audit view- 
point; however, the matter should be 
taken up with General Services Ad- 
ministration. 

Individual certificate issuance require- 
ment—requirement in Title 7, General 
Accounting Office Policy and Proce- 
dures Manual, sec. 4820.50, for issuance 
of separate certificate for each kind of 
tax (State or local) for which exemp- 
tion is claimed pertains only to differ- 
ent taxing jurisdictions, i.e., State or 
local and does not require separate 
certificates for different kinds of State 
taxes; therefore, in case of exemptions 
claimed from Texas taxes where gaso 
line is covered by one tax law and other 
items are subject to different tax law 
only one exemption certificate for gaso- 
line and other items purchased from 
service station vendor is required... 

Stamp, etc., in tieu—although use by 
Dept. of Agriculture of tax exemption 
statement imprinted on various order 
forms instead of issuance of individual 
tax exemption certificates to obtain 
exemption from Texas sales taxes in 
case of large number of miscellaneous 
purchases where blanket type exemp- 
tion would not be warranted is not 
legally objectionable, for purposes of 
uniformity and app.icability to other 
Govt. agencies in the State, the matter 
should be taken up with General 
Services Administration 

Government immunity 

Governmental function etc.—General 
Services Admin. in disposing of Fed- 
eral surplus property in Texas, which 
has Limited Sales, Excise and Use Tax 
Act that requires sellers to collect tax 
on property sales, maintain collection 
records, and remit tax to State, 1 con- 
ducting one of its official, governmental 
functions which under constitutional 
immunity privilege may not be in- 
terfered with, controlled, or regulated 
by State; therefore, General Services 


Admin. may not comply with Texas 
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State—Continued 
Government immunity—Continued 

Meals furnished by common carriers— 
although South Carolina sales tax 
imposed on all retail sales, including 
meals furnished by railroad to military 
personnel traveling on official business 
within State, is tax on vendor so that 
Federal Govt.’s constitutional im- 
munity from State taxation is not for 
application and does not exompt U.S. 
from liability to carrier for tax, tax on 
meals constitutes portion of cost of 
meals obtained from carrier by use of 
meal tickets, which specify maximum 
cost per meal, so that Govt.’s liability 
for tax is subject to Hmitations on meal 
ticket; therefore, if tax causes maxi- 
mum amount to be exceeded, payment 
for such excess is not authorized but if 
tax does not cause maximum to be 
exceeded, payment for meals including 
tax is proper 


TELEPHONES 


Private residences—prohibition—hotel, etc., 
rooms—hotel rooms occupied by Navy 
civilian employee and military member 
during period of temporary duty while in 
charge of special project which necessitated 
installation of telephone service are not 
considered “private residence or private 
apartment” within prohibition in sec. 7, 
act of Aug. 23, 1912, 31 U.S.C. 679, against 
expenditure of appropriated funds for 
telephone service in private residences or 
quarters; therefore, employee and military 
member may be reimbursed for telephone 
service charges under Stand. Govt. Travel 
Regs. and Joint Travel Regs., respectively, 
upon approval of official necessity of ex- 
penditure as travel expense provided that 
in administrative determination consider- 
ation is given, in case of service charges, to 
adequacy and availability of telephone 
service at Govt. installations in area, 
whether existing service was adequate 
and whether other hotel accommodations 
with adequate service were reasonably 
available 


TIME 


Reasonableness 
Reserve enlisted member who Is called to 
active duty for training for three succes- 
sive periods of instruction of 4 weeks, 
16 weeks and 14 weeks, consecutively, 
and whose dependent parents continue 
to reside at member’s permanent resi- 
denco is regarded as having been ordered 
to attend courses extending over a period 
in excess of 4 months so that crediting 
of quarters allowance on account of de- 
pendent parents to members ordered to 
training duty for periods not in excess of 
4 months in 30 Comp. Gen. 260 ts 





TIM E—Continued 
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Reasonableness— Continued 
not for application in view of apparent 
intent of Congress in enacting residence 
requirement in sec. 102(g) of Career 
Compensation Act of 1949, 37 U.S.C. 
231(g), to restrict payment of quarters 
allowance on account of dependent 
parents who do not reside in member’s 
household at or in vicinity of his perma- 
nent duty station............-- gprensce 
Air Force enlisted members who on basis 
of U.S. v. Simpson, decided Feb. 20, 
1959, 10 USCMA 229, 27 CMR 303, 
which held invalid the automatic pay 
grade reduction provisions of par. 126e, 
Manual for Courts-Martial, 1951, were 
not reduced to lowest enlisted pay grade 
are entitled to have duties performed at 
higher grades regarded as being per- 
formed under color of authority of 
Simpson decision to bring them within 
de facto rule and, therefore, members 
may retain pay and allowances of higher 
grades received in good faith, but period 
of de facto entitlement should be con- 
sidered as ending not later than Sept. 
30, 1959, which allows reasonable period 
for distribution of notice of decision of 
Comptroller General, B-139088, Aug. 19, 
1959, which held that members should 
be paid at reduced grade pending deci- 
sion by Court of Claims in Johnson v. 
U.S., Ct. Cl. No, 234-59 (July 15, 1960). 
Temporary periods—extension of time for 
temporary storage of household effects of 
members of uniformed services incident 
to transportation of effects between perma- 
nent duty stations beyond 6-month 
limitation which has been ceiling for 
many years and of which Congress is 
aware cannot be regarded as in consonance 
with concept of “temporary” as used in 
statute and regulations and, therefore, 
extension of time for additional period is 
not authorized in absence of further expres- 
sion of Congressional intent.............. 


TOLLS 


Highways—prohibition—forest roads. (Sce 
Highways, forest, tolls cr. user cost sharing) 


TORTS 


Prisoners injured or deceased. (See Prisons 
and Prisoners, injury or Ceath benefits) 


TRANSPORTATION 


Dependents 

Authorization requirement—under amend- 
ment to dependent transportation pro- 
visions in sec. 1, Administrative Ex- 
penses Act of 1946, 5 U.S.C. 73b-1, which 
Substituted phrase ‘when authorized 
or approved” for “‘when authorized in 
the order directing travel,’’ requirement 
that authorization for transportation of 
family must be made prior to actual 
performance of travel is no longer con- 

dition precedent to payment and, there- 
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fore, employee in manpower shortage 
category who, after issuance of travel 
order authorizing his travel to his first 
duty station, was married and accom- 
panied on trip by his wife, is entitled to 
reimbursement for his wife’s transpor- 
tation on basis of administrative ap- 
proval after travel was performed....... 
Military personnel 
Alaska and Newfoundland—mem ber of 
uniformed services who, after receiving 
payment of mileage basis for travel 
incident to permanent change of sta- 
tion from U.8. to Newfoundland, 
claims reimbursement for cost of ferry 
travel between Nova Scotia and New- 
foundland may not have ferry travel 
regarded as “transoceanic travel’ 
in view of specific exclusion in defini- 
tion of “‘transoceanic travel’ of travel 
between U.S. and island portion of 
Newfoundland; therefore, member 
having received payment for his travel 
and his dependents by privately 
owned automobile on mileage basis 
pursuant to pars. 4159-3 and 7003-3c 
of Joint Travel Regs. which payment 
is commutation of all transportation 
expenses, including ferry fares, no 
additional payment for ferry costs is 
QUNIIG Es inccdccdacdictaccbcdintic 
Amendment or revocation of orders— 
travel by dependent of member of uni- 
formed services on permanent change 
of station orders from place where she 
was residing while member was sta- 
tioned overseas to member’s new duty 
station in U.S. and return after notice 
on arrival at new station that member‘s 
permanent change of station orders 
had been revoked may be regarded 
as travel under par. 7051, Joint Travel 
Regs., which provides that when, 
under permanent change of station 
orders, dependents are traveling over 
direct route between old and new 
Stations and new change of station 
orders are received en route on or 
after effective date of orders, transport- 
ation at Govt. expense is authorized, 
even though regulation refers only to 
travel between old and new stations; 
therefore, member is entitled to reim- 
bursement for wife’s travel not to ex- 
ceed cost of travel from point of entitle- 
ment to new station and return... 
Availability of Government transporta- 
tion 
Commercial means 
Reimbursement for transoceanic 
travel of members of uniformed 
services and their dependents 
prior to July 1, 1958—date on 
which Military Air Transport 
Service was converted to industrial 
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TRANSPORTATION-— Continued Page | TRANSPORTATION -— Continued Page 
Dependents—Continued Dependents—Continued 
Military Personnel—Continued Military P ~Continued 
Availability of Government transporta- eg pages a 
tion—Continued Discharge and reenlistment—travel of 
Commercial means—Continued dependents of member of uniformed 
fund financing—may be based services incident to member's dis- 
upon Military Sea Transportation charge from overseas tour of duty at 
Service charges in any case where McGuire Air Force Base, N.J., to 
such transportation would have Louisville, Ky., where member re- 
been available, regardless of means enlisted, then to Wichita, Kans., 
of transportation actually used; home of record, where dependents 
however, when only MATS was went to wait unti] member was sub- 
available, reimbursement is not sequently assigned to duty at Fort 
authorized for travel of member, Knox, and return from Kans. to 
but in case of dependent travel, Radcliff, Ky., may not be regarded as 
air transportation service need travel to establish residence on dis- 
not be viewed as having been charge but must be regarded as travel 
“gyailable” to dependents prior incident to discharge and reenlistment, 
to July 1, 1958, where their trans- which transportation expense under 
portation requirements could not sec. 303(c), Career Compensation Act 
have been supplied by Govt. of 1949, 37 U.S.C, 253(c), is limited to 
vessel, the use of Govt. air trans- not to exceed cost of transportation 
portation for dependent travel prior from established residence at time of 
to July 1, 1958, not being manda- réenlistment to new duty station to 
tory under Joint Travel Regs..... 100 which member is assigned after 
In determination of amount reim- reenlistment; therefore, member may 
bursable to members of uniformed be reimbursed only for cost of travel 
services for transoceanic travel of his dependents from McGuire Air 
for themselves and their depend- Force Base to Radcliff, Ky., not to 
ents after conversion of Military exceed cost from McGuire Air Force 
Sea Transportation Service and Base to Fort Knox. --..........-..-.- 661 
oe ne ee Dislocation allowance 
to industria] fund financed activi- 
ties when different charges for each False transportation claim effect—dis- 
location allowance which was paid 
service were levied, the proper oer el entieened ‘ 
measure for application is cost of to member of uniformed services 
on basis of voucher including item 
least expensive available transpor- 
A for dependents’ travel which was 
tation service as between MSTS oe aed Ge eaten tly di 
and MATS that would have met ite eee oe 
covered false statement by member 
transportation requirements of concerning travel performed by 
traveler and his dependents...... 100 dependents was proper payment 
Death of member—training duty ¥ 
periods—although regulation which because there was actual movement 
of dependents to entitle member to 
would permit payment of expenses dislocation allowance 285 
for transportation of dependents and eS ee 
household effects of reservists who die Transfers—bet ween services— Marine 
as a result of short tours of active duty Corps officer who, incident to trans- 
when movement was not authorized fer to Naval Reserve under inter- 
incident to member’s call to active service transfer authority in 10 
duty may not be authorized under U.S.C. 716, and an ordered perma- 
sec. 303(c) of Career Compensation nent change of station, moves his 
Act of 1949, 37 U.S.C. 253(c), which dependents from old permanent 
has not been applied as authority station to new may have transfer 
for transportation unless dependents viewed as involving two periods of 
or household effects were located away service rather than as termination 
from home by reason of member's and new appointment; therefore, 
service at time of death, such regula- dependent move is not regarded as 
tion issued under Missing Persons incident to travel from place to 
Act, 50 U.S.C. App. 1001-1017, which which member was ordered to duty 
provides benefits for members called to first duty station soas to preclude 
to active duty even though tours are receipt of dislocation allowance but 
of short duration, would be proper; comes under par. 9003-5, Joint 
however, there is no authority for Travel Regs., which contemplates 
issuance of regulations authorizing dislocation allowance payment when 
transportation of dependents and dependents move incident to travel 
effects of members who die while in from last duty station in one period 
training duty status. ................. 544 of service to first duty station in 
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TRANSPORTATION—Continued 


Dependents—Continued 
Military Personnel—Continued 
Dislocation allowance—Continued 
another period of service under 
permanent change of station allow- 


Incidental expenses—regulations which 
would authorize reimbursement to 
members of uniformed services for 
incidental expenses (taxicab fares 
between terminals, tips for handling 
baggage, port taxes, passport and visa 
fees) in connection with transportation 
of dependents on change of station, 
similar to items that are reimbursable 
for travel of member is proper under 
broad language in sec, 303(c), Career 
Compensation Act of 1949, which 
entitles members to transportation 
in kind for dependents, or to reim- 
bursement, or to monetary allowance 
in lieu of transportation in kind 

Temporary station subsequently made 
permanent—in absence of evidence that 
employee who was assigned to tempo- 
rary duty at overseas station at which 
his dependents joined him had been in- 
formed at time of dependents’ travel 
that his headquarters would be changed 
to overseas station or that any adminis- 
trative determination for transfer had 
been made at that time, travel of depend- 
ents may not be considered as anticipa- 
tory travel under E.0. No. 9805, to 
entitle employee to reimbursement for 
transportation of dependents upon 
subsequent issuance of transfer order, 
but must be regarded as travel at personal 
expense of employee 

Wife acquired after authorizationtotravel— 
under amendment to dependent trans- 
portation provisions in sec. 1, Adminis- 

trative Expenses Act of 1946, 5 U.S.C. 

73b-1, which substituted phrase “when 

authorized or approved” for “when 
authorized in the order directing travel,” 
requirement that authorization for trans- 
portation of family must be made prior 
to actual performance of travel is no 
longer condition precedent to payment 
and, therefore, employee in manpower 
shortage category who, after issuance of 
travel order authorizing his travel to 
his first duty station, was married and 
accompanied on trip by his wife, is en- 
titled to reimbursement for his wife’s 
transportation on basis of administrative 
approval after travel was performed -_-. 

Household effects 

Defense Department—rate tender evalua- 
tion—plan for evaluation of rate tenders 
submitted by carriers, regulated and 
unregulated, for shipment of household 
effects of military and civilian personnel 
which would require, as condition prec- 
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TRANSPORTATION—Continued 
Household effects—Continued 


edent to consideration, 30-cent per 
pound per article released valuation, 
would specify that released valuations 
of higher amounts would not be con- 
sidered for bid evaluation purposes, and 
further would limit liability of carriers 
in customary trade terms and conditions 
will provide uniform and accurate 
evaluation method for selecting carrier 
offering lowest overall cost of service and, 
therefore, such evaluation plan {s con- 
sistent with decisions holding that 
basis for evaluation of bids should be 
clear and exact and made known to 
bidders in advance of bid preparation. -.- 

House trailer shipment—reimbursement— 
when employees transport household 
goods and personal effects in their house 
trailers and effects are for use incident 
to occupancy of trailers as residences, 
reimbursement provisions in sec. (b) of 
Administrative Expenses Act of 1946, 
as amended, 5 U.S.C. 73b-1(b), do not 
give employees election to be reimbursed 
on either commuted basis for transporta- 
tion of household goods or mileage rate 
basis for transportation of trailer, but 
instead require that reimbursement be 
made on mileage basis only 

Military personnel—death of member— 
short duty periods—although regulation 
which would permit payment of ex- 
penses for transportation of dependents 
and household effects of reservists who 
die as result of short tours of active duty 
when movement was not authorized 
incident to member’s call to active duty 
may not be authorized under sec. 303(c) 
of Career Compensation Act of 1949, 37 
U.S.C. 253(c), which has not been 
applied as authority for transportation 
unless dependents or household effects 
were located away from home by reason 
of member’s service at time of death, 
such regulation issued under Missing 
Persons Act, 50 U.S.C. App. 1001-1017, 
which provides benefits for members 
called to active duty even though tours 
are of short duration, would be proper, 
however, there is no authority for is- 
suance of regulations authorizing trans- 
portation of dependents and effects of 
members who die while in training duty 
status 


Storage (See Storage, household effects) 


Rates 


Document defects—correction—failure of 
motor carrier to indicate on shipping 
documents, at time shipment moving 
under Govt. bill of lading was tendered, 
that Govt. had reserved portion of capac- 
ity of carrier as required under carrier’s 
published tariff for reserved space ship- 
ments is defect which cannot be cured 
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by later statements of shipper’s inten- 
tions; therefore, overpayment collected 
from carrier on basis that higher rate 
for reserved space shipment was not for 
application may not be refunded-_..... 


Exclusive use of vehicle—loaded to 
capacity—a truck which when loaded 
with 4 generators and engines being 
shipped under Govt. bill of la’ing pur- 
suant to request by Govt. for exclusive 
use of vehicle does not have space for 
additional generators, even though 
additional freight in smaller units might 
possibly be loaded in trailer, is regarded 
as loaded to capacity under rule in 
Curtis Lighting, Inc. v. Mid-States 
Freight Lines, Inc., 303 I.C.C. 576, in 
which Interstate Commerce Commis- 
sion held that once a vehicle is loaded to 
capacity shipper does not derive any 
benefit from exclusive use of vehicle 
which is a service designed to accord 
truckload service to less than truckload 
shipments; therefore, notwithstanding 
that exclusive use was requested and 
shipping documents were annotated in 
compliance with tariff requirement, 
exclusive-use service was not performed 
and overcharges based on exclusive use 
are for recovery from carrier_..........-. 
Space reservation—evidence—failure of 
motor carrier to indicate on shipping 
documents, at time shipment moving 
under Govt. bill of lading was tendered, 
that Govt. had reserved portion of capac- 
ity of carrier as required under carrier’s 
published tariff for reserved space ship- 
ments fs defect which cannot be cured by 
later statements of shipper’s intentions; 
therefore, overpayment collected from 
carrier on basis that higher rate for 
reserved space shipment was not for 
application may not be refunded_..... 
Requests—use v. cash—liability of Govt. 
to pay cost of official travel of its employ- 
ees is not dependent upon use of Govt. 
Transportation Requests so that penalty 
charged by airline against employee who, 
for unavoidable official reasons or reasons 
beyond his control and acceptable to 
enploying agency, is unable to cancel or 
use confirmed reserved space is for 
payment by Govt. whether employee 
uses cash or transportation request for 
official travel ........ fen cutcese woes 


TRAVEL EXPENSES 
Air travel 


Privately owned airplanes—parking fee 
reimbursement—employee who pays 
tie-down fee for overnight parking of 
privately owned airplane used on official 
travel is not entitled to reimbursement 
for fee in view of sec. 4 of Travel Expense 
Act of 1949, 5 U.S.C. 837, which provides 
that payment of parking fees in addition 
to mileage is discretionary, and of sec. 
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Air travel—Continued 


3.5b(1) of Standardized Govt. Travel 
Regs., which limits parking fee reim- 
bursement to those paid for parking 
privately owned automobiles........... 


Reservation penalties 


Liability 
Passenger reservation penalty charged 
by airline pursuant to its tariff 
against Govt. employee who fails 
to use or to cancel confirmed re- 
served space for official travel due 
to unavoidable official circum- 
stances, or for reasons beyond his 
control and acceptable to employing 
agency is regarded as necessary cost 
of travel and is payable from Govt. 
funds; however, if failure to cancel 
or use passenger space results from 
reasons other than performance of 
official business, or for reasons not 
beyond his control, employee is 
MABE BOF HORRTET ou cc ccccnncoscocnss 


Liability of Govt. to pay cost of official 
travel of its employees is not de- 
pendent upon use of Govt. Trans- 
portation Requests so that penalty 
charged by airline against employee 
who, for unavoidable official reasons 
or reasons beyond his control and 
acceptable to employing agency, is 
unable to cance] or use confirmed 
reserved space is for payment by 
Govt. whether employee uses cash 
or transportation request for official 


Recovery—where air carrier becomes 
liable for liquidated damages for 
failure to provide Govt. employee on 
official travel with confirmed reserved 
space, Govt. is regarded as damaged 
by carrier’s default, and since em- 
ployee is precluded from accepting 
payments from private sources as 
result of performance of official duties 
payment should be made to Govt. and 
deposited into miscellaneous receipts _ 


Fares 
Taxicabs 


Between residence and terminal— 
limitation—maximum taxicab fare lim- 
itation in sec. 3.1b of Standardized 
Govt. Travel Regs. of $6 (plus tip) 
paid by employee for use of taxicab 
from home in McLean, Va., to Wash- 
ington, D.C., airport bus terminal 
where he boarded bus for Friendship 
International Airport—25 miles from 
Washington, D.C.—is not for applica- 
tion to bus service which unlike taxi- 
cab service operates on regular sched- 
ules over established routes and, 
therefore, even though employee has 
been reimbursed maximum amount 
allowed for taxicab service, he may 
also be reimbursed for bus fare from 
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TRAVEL EXPENSES—Continued 


Fares—Continued 

Taxicabs—Continued 
terminal to airport incident to travel 
on official business. .................. 


Hospitalization of overseas employees— 
an overseas employee who is required 
to use taxi for trips to hospital incident 
to an operation she had undergone 
while on home leave in U.S. is not 
entitled to reimbursement for taxi 
fares under sec. 942, Foreign Service 
Act of 1946, 22 U.S.C. 1157, which 
restricts payment of travel expenses 
incident to hospitalization authorized 
while employee is ‘stationed abroad 
in a locality where there does not 
exist a suitable hospital or clinic’’.... 


First duty station—oath effect—taking of oath 
by Govt. employee who, prior to reporting 
to first duty station, is assigned for period 
of training at another place does not re- 
lieve employee of obligation for travel and 
transportation expenses incident to report- 
ing to first duty station and reassignment 
while employee is in training to another 
first duty station at his request is a transfer 
for convenience of employee within mean- 
ing of sec. 1, Administrative Expenses Act 
of 1946, 5 U.S.C. 73b-1, which precludes 
payment by Govt. of travel and trans- 
portation expenses in cases of transfers for 
convenience of employee and, therefore, 
employee may not be reimbursed for 
expenses of reporting to reassigned first 
I I icistandbsttineceurens 


Iliness—evidence—authorization or ap- 
proval to curtail temporary duty travel on 
assumption of incapacity of employee to 
perform temporary duty without estab- 
lishment of fact of incapacity is not in 
itself sufficient to allow payment for cost 
of return travel to headquarters under 
secs. 6.5a and b of Standardized Govt. 
Travel Regs., which require evidence as 
a matter of fact that employee is physically 
or mentally ill to extent he is incapacitated 
for performance of duty; therefore, orders 
authorizing employee, while en route to 
his temporary duty station, to return to 
headquarters, which were issued on as- 
sumption that employee would be inca- 
pacitated for performance of temporary 
duty when he learned of death of his son, 
are not sufficient to authorize travel at 
Gere, CNN cncstitnnetcecteciiacutiunse 


Interviews, qualifications, determinations, 
etc.—employment agency duty—preem- 
ployment interview expenses incurred by 
agencies which have recruitment and 
selection duties imposed upon them in con- 
nection with filling scientific and profes- 
sional positions pursuant to act of Aug. 1, 
1947, 5 U.S.C. 1161-1163, and 10 U.S.C. 
1581, are properly payable and fact that 
positions are under competitive service or 
in classified service does not affect au- 
thority of agencies with recruitment and 
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Faces—Continued 


selection duties to pay preemployment 
interview expenses, including travel ex- 
penses of applicants, provided that pay- 
ment is made on actual expense basis. 


Military personnel 


Ferry fares—member of uniformed serv- 
ices who, after receiving payment on 
mileage basis for travel incident to 
permanent change of station from U.S. 
to Newfoundland, claims reimburse- 
ment for cost of ferry travel between 
Nova Scotia and Newfoundland may 
not have ferry travel regarded as “‘trans- 
oceanic travel” in view of specific « x- 
clusion in definition of “transoceanic 
travel” of travel between U.S. and island 
portion of Newfoundland; therefore, 
member having received payment for 
his travel and his dependents by pri- 
vately owned automobile on mileage 
basis pursuant to pars. 4159-3 and 7003-3c 
of Joint Travel Regs. which payment is 
commutation of all transportation ex- 
penses, including ferry fares, no addi- 
tional payment for ferry costs is au- 
PI iin sects nscodaenininiatiiaaniciaited tahiti 


Headquarters—metropolitan area—when 
duty station of member of uniformed 
services is in metropolitan area, guide 
for determining extent of area of local 
travel within which members may 
be reimbursed for official travel under 
sec. 2(m), act of Sept. 1, 1954, 40 U.S.C. 
491(m), should be area served by local 
carriers, but when duty station is not 
in metropolitan area served by local 
carriers, reimbursement for local travel 
should be restricted to area in immediate 
vicinity of duty station within which 
reimbursement for travel expenses under 
Career Compensation Act of 1949 would 
be precluded by par. 6450 of Joint Travel 
DA is Skies ictan 


Local travel—criteria—to delete local carrier 
guidelines in regulations which permit 
reimbursement to n.embers of uniformed 
services for of cial travel within duty 
station area when purposes of sec. 2(m), 
act of Sept. 1, 1954, 40 U.S.C. 491(m), 
authorizing reimbursement for intrasta- 
tion travel Is aptly described by phrase 
“within the general area surrounding 
the duty station ordinarily served by 
local carriers’’ could result in misunder- 
standing at station level as to travel 
contempiated by act and in consequent 
improper reimbursement for round trips 
of several hundred miles because no 
travel orders were issued; therefore, 
proposed regulation change is not con- 
SON SF i ccirtitacacivesisuctan 


Miscellaneous expenses—telephones—in- 
stallation in hotel, etc., rooms. (See 
Telephones, private residences, pro- 
hibition, hotel, ete., rooms) 
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Military personnel—Continued 
Use of other than Government facilities 
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Authorizing v. directing Government 
facilities 
The holding in 40 Comp. Gen. 482, 
issued Feb. 24, 1961, that in view of 
conversion of Military Sea Trans- 
portation Service and Military Air 
Transport Service to industrial fund 
financed activities and establish- 
ment of standard charges for trans- 
portation by these activities, mem- 
bers of uniformed services who are 
authorized, as distinguished from 
specifically directed, and who do not 
use available Govt. transportation 
may be reimbursed for use of com- 
mercial transportation at personal 
expense under Joint Travel Regs. 
on basis of standard charges which 
sponsoring service would have been 
required to pay had travel been by 
Govt. transportation is applicable 
from dates when MSTS and MATS 
were converted to industrial fund 
operating basis, that fs, from July 1, 
1951, and July 1, 1958, respectively-. 
Inder permanent change of station 
orders which authorize member of 
uniformed services to travel by 
privately owned conveyance be- 
tween point in U.S. and point in 
Alaska and do not expressly direct 
that member use Govt. transporta- 
tion, member is to be regarded as 
having been authorized, as distin- 
guished from directed, to use Govt. 
transportation and reimbursement 
for use of commercial means of trans- 
portation may be made at applicable 
Military Sea Transportation Service 
or Military Air Transport Service 
charge for available Govt. transpor- 
tation, and, similarly, where depend- 
ents who are authorized to travel by 
privately owned conveyance be- 
tween U.S. and Alaska under cir- 
cumstances not within exceptions in 
par. 7002-lb, Joint Travel Regs., 
they are viewed as having been 
authorized to utilize Govt. transpor- 
tation and member is entitled to 
reimbursement on that basis when 
dependents travel by commercial 


~ 


Reimbursement basis 


Reimbursement for transoceanic travel 
of members of uniformed services 
and their dependents prior to 
July 1, 1958—date on which Military 
Air Transport Service was con verted 
to industrial fund financing—may 

be based upon Military Sea Trans- 

portation Service charges in any case 
where such transportation would 
bave been available, regardless of 
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Military personnel—Continued 
Use of other than Government facilities— 
Continued 
Reimbursement basis—Continued 
means of transportation actually 
used; however, when only MATS 
was available, reimbursement is not 
authorized for travel of member, 
but in case of dependent travel, 
air transportation service need not 
be viewed as having been “avail- 
able” to dependents prior to July 1, 
1958, where their transportation 
requirements could not have been 
supplied by Govt. vessel, the use of 
Govt. air transportation for depend- 
ent travel prior to July 1, 1958, not 
being mandatory under Joint Travel 


In determination of amount reimburs- 
able to members of uniformed serv- 
ices for transoceanic travel for them- 
selves and their dependents after 
conversion of Military Sea Trans- 
portation Service and Military Air 
Transport Service to industrial fund 
financed activities when different 
charges for each service were levied, 
the proper measure for application 
is cost of least expensive available 
transportation service as between 
MSTS and MATS that would have 
met transportation requirements of 
traveler and his dependents........ 

Miscellaneous expenses 

Hotel, ete., rooms—cancellation of reserva- 
tion—liability—rent for reserved hotel 
rooms which could not be used by group 
of military and civilian personne! travel 
ing on official business overseas incident 
to research project because Govt. air- 
plane on which they were traveling was 
delayed due to mechanical difficulties 
and weather, and because notice of can- 
cellation of reservations arrived tov late 
to permit hotel to rent all of reserved 
rooms, may be considered as necessary 
expense incident to authorized project 
flight and claim pald.................. 

Parking fees. (See Fees, parking, rented 
vehicles) 

Reservation penalty—passenger reservation 
penalty charged by airline pursuant to 
its tariff against Govt. employee who 
fails to use or to cancel confirmed re- 
served space for official travel duc to 
unavoidable officia. circumstances, or 
for reasons beyond his control and 
acceptable to employing agency is re- 
garded as necessary cost of travel and is 
payable from Govt. funds; however, if 
failure to cancel or use passenger space 
results from reasons other than perform- 
ance of official business, or for reasons 
not beyond his control, employee is 

Babe Det: PNB esicncccccvesscscecense 








Page 


100 


100 


INDEX DIGEST 


TRAVEL EXPENSES-— Continued 


Miscellaneous expenses—Continued 
Telephones—installation in hotel, ete., 
rooms. (See Telephones, private resi- 
dences, prohibition, hotel rooms) 
Overseas employees 
Home leave 
Time at or near residence—adminis- 
trative regulation requiring overseas 
employees to spend minimum amount 
of home leave at actual place of resi- 
dence or at previously indicated place 
within country, territory, or possession 
in which residence is located would be 
in accord with purpose of home leave 
provisions in see. 7, Administrative 
Expenses Act of 1946, 5 U.S.C. 73b-3, 
which is to return overseas employees 
to their homeland for purpose of taking 
leave at such location 
To other than residence 
The mere stopping off of an overseas 
employee at or near his place of 
residence in U.S. incident to global 
tour taken during period of home 
leave may not be regarded as return 
to “place of actual residence for 
purpose of taking leave’’ prior to 
serving another tour of duty over- 
seas to be allowable travel within 
meaning of sec. 7, Administrative 
Expenses Act of 1946, 5 U.S.C. 
73b-3, and sec. 27(b), E.O. No. 9805, 
which restricts home leave travel 
to country, territory or possession 
in which employee’s residence is 
located when employee elects to 
travel to place other than his resi- 
dence, and, therefore, none of travel 
expenses incurred in connection with 
trip may be paid by Govt._........ 
Overseas employee who, while on 
home leave in U.S. was unable to 
reach residence on West Coast be- 
cause of illness of parent living in 
Fast and who as result did not stay 
for any extended period in one loca- 
tion may have most western point 
at which he abandoned trip to his 
residence administratively deter- 
mined as alternate location for com- 
putation of constructive travel cost 
rather than have travel regarded as 
travel to various locations for per- 
sonal convenience within meaning 
of regulations prescribed by Bureau 
of Budget in Circular A-4, May 2, 
1955 (mow sec. 42, Circular A-56, 
Apr. 30, 1962), which would preclude 
payment for cost of such travel. .... 
Minimum service requirement 
Part-time status 
Overseas employee whose status was 
changed from full-time to part-time 
after he had signed his latest em- 
ployment agreement to remain in 
service for another 24 months may 
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Overseas employees—Continued 
Minimum service requirement—Con. 

Part-time status—Continued 
be regarded as fulfilling his duty 
with respect to period of obligated 
service for entitlement to payment 
of travel and transportation expenses 
under sec. 7 of Administrative Ex- 
penses Act of 1946, as amended, 5 
U.S.C. 73b-8(a), which does not 
restrict travel and transportation 
benefits to employees with full-time 


Although longer period of required 
service for overseas employees with 
part-time status may be adminis- 
tratively prescribed for entitlement 
to payment of travel and transporta- 
tion expenses by Govt., up to 
maximum specified in sec. 7 of Ad- 
ministrative Expenses Act of 1946, 
as amended, 5 U.S.C. 73b-3(a), and 
So long as period of service is specified 
in employment agreement, when 
employment agreement does not 
contain any qualification of term 
“in the service of the Government,” 
such term may be accorded same 
meaning for part-time employees as 
for full-time employees 

Per diem. (See Subsistence, per diem) 

Special conveyance hire—parking fees. 
(See Fees, parking, rented vehicles) 

Transfers—Government v. employee in- 
terest—taking of oath by Govt. employee 
who, prior to reporting to first duty station, 
is assigned for period of training at another 
place does not relieve employee of obliga- 
tion for travel and transportation expenses 
incident to reporting to first duty station 
and reassignment while employee is in 
training to another first duty station at 
his request is a transfer for convenience 
of employee within meaning of sec. 1, 
Administrative Expenses Act of 1946, 5 
U.S.C. 73b-1, which precludes payment 
by Govt. of travel and transportation 
expenses in cases of transfers for conven- 
ience of employee and, therefore, employee 
may not be reimbursed for expenses of 
reporting to reassigned first duty station... 


TREATIES 


Commercial—effect on bid evaluation— 
Buy American Act. (See Bids, Buy 
American Act, commercial treaty effect) 


UNIFORMS 


Military personnel—off cers—reservists— 
qualifications—purchase of uniforms by 
Air Force Reserve Officers Training Corps 
graduate incident to service on active duty 
in Reserve status in excess of 14 days pend- 
ing processing of commission as officer in 
Regular Air Force under distinguished 
military graduate training program may 
not be regarded as purchase of uniforms 


931 


Pago 








932 


UNIFORMS-— Continued 

as Reserve member upon completion of 
not less than 14 days active duty as pro- 
vided in sec. 305(a)(2) of Career Compen- 
sation Act of 1949, 37 U.8.0. 255, but must 
be regarded as purchase of uniforms inci 
dent to active duty as Regular officer 
of Air Force and, therefore, payment of 
uniform allowance on basis of Reserve 
service under 37 U.S.C. 255 is not proper... 


VEHICLES 


Government 
Damages 
Motor poo! vehicles 
Regulation applicability— reguiations 
to require requisitioning agencies to 
be responsible for any damage to 
motor pool vehicle, as separate 
charge from cost of general use of 
vehicle, are regulations which di- 
rectly concern operation of motor 
vehicle pools and are therefore with- 
in scope of sec. 211(b), Federal Prop- 
erty and Administrative Services 
Act of 1949, 40 U.S.C. 491(b), and 
E.O. No. 10579, which authorize 
Administrator oi Genera! Services to 
provide for establishment, mainte- 
nance and operation of motor vehicle 
pools for use of Executive agencies_. 
Requisitioning agency liability 

Cost of repairs to Govt. vehicles 
damaged while being operated in 
motor vehicle pool are elements of 
cost incident to operation of ve- 
hicle as provided by sec. 211(d), 
Federal Property and Administra- 
tive Services Act of 1949, 40 U.S.C. 
491(d), which not only makes Fed- 
eral Supply Fund available for 
all elements of cost but specifically 
provides for recovery of all such 
elements of cost from requisition- 
ing agency; therefore, repair costs 
for damaged vehicles are for re- 
covery trom using agency........-. 
Under Personal Property Manage- 
ment Regs. relative to operation 
of motor vehicle pools, which 
provide that basis for determining 
responsibility for negligence or 
misconduct which caused damage 
to motor pool vehicles shall be the 
findings of employing agency of 
vehicle operator, the liability of 
requisitioning agency for cost of 
repairs to damaged vehicle is 
dependent upon whether or not 
negligence of its employee fs in- 
volved, which makes administra- 
tive determination in matter es- 
sential, and, therefore, in absence 
of determination by requisitioning 
agency that employee who was 
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VEHICLES— Continued 


Government— Continued 
Damages—Continued 

Motor pool vehicles— Continued 
Requisitioning agency liability—Con. 
driver of motor pool vehicle which 
was damaged was not negligent, 
General Services Admin. is en- 
titled to relmbursement for cost 
of repairs to-damaged vehicle. .... 
Exchange or sale for similar items— 
ambulances for converted sation wag- 
ons—although station wagons converted 
for use as ambulances to replace used 
regular type ambulances arc structurally 
different and built for different purposes, 
when station wagons are equipped for 
use as ambulances, they are regarded 
as “similar items’ within meaning of 
sec. 201(c), Federal Property and Ad- 
ministrative Services Act of 1949, 40 
U.8.C. 481(c), which authorizes Admin- 
istrator of General Services to exchange 
or sell similar items of personal property 
and apply allowances or proceeds to 
newly acquired property and when con- 
version work is incidental to acquisition 
of converted station wagons, sec. 201(c) of 
the act does not require any distinction 
in case of conversion prior to delivery 
and passage of title, or after, so that 
used regular type ambulances may be 
exchanged for converted station wagons 
and conversion work done either before 
a 

Parking fees. (See Fees, parking) 


VETERANS 


Education—overpaymenis—“‘back pay” sta- 
tue—benefits which were paid to veteran 
under “G.I. Bill,” 38 U.S.C. Ch. 12A (1952 
Ed.), while he was engaged upon educa- 
tional pursuits during period of removal 
from civilian service in connection with 
reduction-in-force action are not required 
to be deducted as interim earnings from 
computation of back pay due under act 
of Aug. 24, 1912, as amended, 5 U.S.C. 
652(b) (3), upon restoration to duty follow- 
ing reduction-in-force separation, such 
educational benefits not constituting 
“amounts earned * * * through other 
employment,” which amounts are re- 
quired to be deducted from back pay as 
interim earnings; but questions regarding 
refund of “G.I, Bill” payments in back 
pay cases are for determination by Vet- 
CERES DEIR. nnnnsconnscncenceves 


VETERANS ADMINISTRATION 


Finality of findings, etc.—although member 
of reserve component of uniformed serv 
ices who upon involuntary release from 
active duty elected to receive lump-sum 
readjustment payment under Armed 
Forces Reserve Act of 1952, 60 U.S.C. 1016, 
rather than payment of disability compen- 
sation by Veterans Administration, may 
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VETERANS ADMINISTRATION- 


Continued 

not be permitted to change election for 
entitlement to alternate benefits under 
other provisions of law, should Adminis- 
trator of Veterans Affairs, whose decisions 
on questions of law or fact concerning 
benefits or payments under laws adminis- 
tered by VA are final under 38 U.S.C. 
211(a), determine that election of read- 
justment pay was not valid election and 
that veteran is entitled to disahility com- 
pensation, veteran is to be regarded as 
indebted for full amount of readjustment 
payment and steps should be taken to 
effect collection of full amount of debt 
before payment of any disability compen- 
Rt ennunendscsaaunesn sisi sii 
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“Active duty”—term “other duty” in sec. 


501(b) of Career Compensation Act of 
1949, as amended, 37 U.S.C. 301(b), author- 
izing additional training or other duty, 
without pay, for members of reserve com- 
ponents of Armed Forces, including 
Reserve Corps of Public Health Service, 
is interpreted as including “active duty”; 
therefore, employee who serves on active 
duty as commissioned officer in Reserve 
Corps of Public Health Service, without 
pay, does not hold another office to which 
compensation is attached within meaning 
of dual office prohibition in act of July 31, 
1894, 5 U.S.C. 62, and is not in receipt 
of more than one salary within double 
compensation restriction in act of May 10, 
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1916, 5 U.S.C. 58 
“Anticipatory breach’ from con- 
tractor sent before required delivery date 


VOUCHERS AND INVOICES 
Multiple iteme—fraud. (See Fraud, false 


claims, fraudulent items as vitiating whole 
voucher) 


WELFARE AND RECREATION FA- 


CILITIES 


Civilian personnel 

Authority—although authority for furnish- 
ing housing and recreational equipment 
for employees of International Boundary 
and Water Commission projects in iso- 
lated areas contained in sec. 102 of 
American-Mexican Treaty Act of 195%, 
22 U.S.C. 277d-2, does not specifically 
mention families or children of employ- 
ees, the legislative history of act indicates 
that housing and other facilities provided 
for employees were to be used or made 
available to families of employees; 
therefore, purchase of children’s recrea- 
tional equipment for use of families of 
employees living in Govt-owned housing 
facilities is proper under sec. 102 of the 


Cost recovery—although questions of 
whether equitable charges must be made 
for recreational facilities and equipment 
furnished employees of International 
Boundary and Water Commission 
under sec. 102 of American-Mexican 
Treaty Act of 1950, 22 U.S.C. 277d-2, and 
whether such charges should partially or 
completely amortize costs are matters 
within discretion of U.S. Commissioner 
when equipment or facilities are furnished 
employees who in other circumstances 
normally would be expected to furnish 
such items at personal expense, a charge 
should be made to defray cost or reason- 
able rental value of equipment; however, 
on assumption that any playground 
equipment furnished will be available 
to all children, as in municipal park 
which is open to publie without charge 
the act does not require recovery of cost 
of such equipment from employees 


to procurement agency stating that sup- 
plier does not want to make item, that 
several other suppliers were tried but none 
would accept order, and, therefore, con- 
tractor “cannot send samples or deliver 
the order’”’ constitutes clear repudiation of 
contract on basis that contractor will not 
perform due to inability to find supplier, 
and in view of such clear import positive 
statement that he is unwilling to perform 
is unnecessary to establish anticipatory 
breach; therefore, action of Govt., after 
receipt of letter, declaring contractor in 
default and assessing excess costs of repro- 
curement was proper 


“Bid shopping” 


A provision in construction invitation 
which limits amount of subcontracting 
and requires bidder to furnish with bid 
information as to work to be performed 
by his own organization is designed to 
preclude award to other than bona fide 
construction contractors whose chief 
purpose in bidding ts for “bid shopping” 
and, therefore, such information furnish- 
ing requirement is regarded as having 
been designed to assist procurement 
agency in determination of bidder's 
responsibility rather than in determina- 
tion of responsiveness of bid 
Inder invitation which permitted bidders 
to change portions of work which could 
be subcontracted up to minfmum Iimita- 
tion, low bidder who was permitted, after 
bid opening, to furnish description of 
work to be performed by his own organi- 
zation does not have any advantage over 
other bidders to “‘bid shop’’; however, 
if there is no real need for such work 
information, requirement should be 
eliminated in future invitations._.....- 


“Component of Armed Forces’’—since Re- 


serve Corps of Public Health Service is 
not component of Armed Forces, com- 
missioned Public Health Service Reserve 
officer who is also civilian employee fs not 
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entitjed to leave of absence for military 
duty or to dual office exemption provided 
for members of reserve components and 
National Guardsmen by sec. 29, act of 
Aug. 10, 1956, 5 U.S.C. 30r; therefore, when 
employee serves on active duty with pay 
as commissioned officer in Reserve Corps 
of Public Health Service he vacates his 
civilian position and upon return to in- 
active Reserve status he must be reap- 
pointed to civilian position, there being 
no authority to retain him in civilian 
position in leave without pay status, or to 
permit him to waive compensation of 


“Floating set-asides”—‘‘floating set-aside” 
procedure used by Military Petroleum 
Supply Agency for jet fuel procurement 
under which bidders are put on notice in 
invitation for non-set-aside portion that 
maximum quantity would be set aside for 
small business but that specific quantity 
allocations of set-aside by area and specific 
items would not be determined until after 
bids are opened results in bidders, without 
knowledge of quantity required, being 
unable to submit competitive and intelli- 
gent bids as required under formally ad- 
vertised procurements and in contracting 


I IR recteiencctvscommceninesee 478 officer being subject to charges of favorit- 
“Condemnation”—use of funds appropriated ism, collusion and arbitrary action because 
for forest management to pay deposit to determination of quantity to be set aside 
court incident to condemnation proceeding for smal] business is based on arbitrary 
which is instituted to obtain clear title to and subjective criteria; therefore, ‘floating 
land but which will result in obtaining new set-aside’ procedure should be eliminated 
title is in effect deposit for purchase of land in future procurements................... 306 
7 7 s. 4 » 
— won . = gg saat ete scan “Leases”—contracts for operation of con- 
authorizing legislation and, therefore, 
Saitem toe Gepeet Genmnneuened mes cessions in national parks which provide 
i etgisentnny te eS y for use of lands and Govt-owned buildings 
not be used for payment of deposit into : 
; by concessioners, subject to right of entry 
court in connection with condemnation 
‘ack on lands by Govt. and reservation of min- 
ProceedingS.........---------------------+- we eral rights, are not license agreements but 
“Fair proportion”—in determining “ air ny 
: leases insofar as concessioners have ex- 
proportion” of Govt. contracts to be 
clusive right to use of real property and 
placed with small business concerns pursu- provision in such lease weements re 
ant to Small Business Act (15 U.S.C. 631, ~~ 
quiring concessioners to repair and main- 
et seq.), all contracts received by small 
. tain Govt-owned buildings must be 
business, whether under set-aside procure- 
construed as part of rental consideration 
ments or in unrestricted competition, 
. and, therefore, in violation of sec. 321, 
should be taken into consideration and set- 
* Economy Act of 1932, 40 U.S.C. 303b, 
aside procurements may not be considered 
; which prohibits inclusion in leases of 
improper unless their effect is to increase 
s provisions for repair or improvement of 
awards to small business, both on set- 
€ : : Govt. buildings as part of consideration 
asides and otherwise, beyond “fair pro- to hie neil Ser tae of erent 493 
I ani ensicteitic Ba anienlnsit tains a taiaanacinicntn 649 P Be eecersronees 
“Federal aid”—term “other Federal aid’ “May”—proposals to require States partici- 
in sec. 6(b) (9) of Area Redevelopment Act, pating in Federal aid highway program 
42 U.S.C. 2505(b)(9), which requires to earmark for highway purposes income 
amount of such other Federal assistance to from, leasing or renting of airspace over 
be considered in determining maximum highways, which airspace is held by States 
limitation for area redevelopment loans, under fee simple title, on basis that 23 
has reference to Federal aid programs U.S.C. 111, which provides that Sec. of 
directly administered by departments and Commerce in highway agreements “may” 
agencies, other than Area Redevelopment authorize States to use airspace, vests 
Admin., for area redevelopment rather discretion in Secretary to include or 
than benefits indirectly derived as result exclude such airspace clauses, are not in 
of Federal efforts to facilitate economic accord with Congressional purpose of 
development, such as loans made by Rural provision, word “‘may” being used so that 
Electrification Admin. financed-electric clause could be included or excluded at 
cooperatives to consumer-borrowers where request of State; therefore, in absence of 
there is no privity of contract between any Congressional direction concerning 
Rural Electrification Admin. and bor- disposition of income from airspace use, 
rower; therefore, applicants for area rede- proposals to require earmarking of income i 
velopment loans who also have loans from as condition precedent to including air- 
Rural Electrification Admin, cooperatives space use provisions in agreements are not 
to cena ; es satin approved, however, in view of substantial : 
. en Ore NO. require’ Federal contribution to costs of rights of j 
to have Rural Electrification Admin. loans way, matter of recognition of Federal 
considered under area redevelopment loan interest in airspace should be brought to 
dicentric ee i 792 attention of Congress..................... 653 


INDEX DIGEST 935 


WORDS AND PHRASES—Continued Page} WORDS AND PHRASES—Continued Page 
“Nolo contendere plea’”’—a plea of “nolo personnel is not engaged in selling or sale 
contendere” by member of National of supplies or materials to be precluded 
Guard of U.S. (Miss. National Guard) to from receiving retired pay by 5 U.S.C. 59c 
indictment for prescribing false claims OG 30 UG: GIO o vcitacecatscssecce 
against U.S. under 18 U.S.C. 73 must be “Suitable bond”—a “suitable bond” which 
regarded as having some force and effect as persons receiving payments on behalf of 
conviction under plea of guilty in applica- incompetent members of uniformed serv- 
tion of act of Sept. 1, 1954, which precludes ices are required to furnish under act of 
receipt of retired pay by members con- June 21, 1950, as amended, 37 U.S.C. 353, 
victed of certain offenses, in absence of when payments may be expected to ex- 
definition of words ‘convicted’? and ceed $1,000 is one which is sufficient in 
“conviction” in 1954 act and pending amount for protection of incompetent 


authoritative judicial decision. ......-.--- 62 member against improper action by trustee 
“Retired pay”—although retainer pay for in connection with funds; therefore, $1,000 
Navy and Marine Corps members bond furnished by wife of incompetent 


transferred to Fleet Reserve and Fleet 
Marine Corps Reserve is in nature of 
reduced retired pay, the term “retired 
pay” generally has reference only to that 
percentage of base and longevity pay or 
basic pay fixed by particular statute to be 
paid to retired member; therefore, term as 
used in 10 U.S.C. 1401 which gives mem- 
bers entitled to retired pay benefit of most 
favorable method of computation must be 
accorded its usual meaning and may not 
be construed as including retainer pay. ..- 
“Sale of supplies and materials”—contract 
negotiated by retired officer of uniformed 
services for commercial packing, crating, 
drayage, storage, unpacking and transpor- 
tation of household effects of Dept. of 


member who by reason of record correc- 
tion action is to receive retroactive retired 
pay aggregating $22,066, is not suitable 
bond to satisfy requirements of 37 U.S.C. 

a sitoannietecstnascitate cai anealiiniabaiicsa ides iacan 76 
“Tie-down” fees—employee who pays tie- 
down fee for overnight parking of privately 
owned airplane used on official travel is not 
entitled to reimbursement for fee in view 
of sec. 4 of Travel Expense Act of 1949, 
337 5 U.S.C. 837, which provides that pay- 
ment of parking fees in addition to mileage 
is discretionary, and of sec. 3.5b(1) of 
Standardized Govt. Travel Regs., which 
limits parking fee reimbursement to those 
paid for parking privately owned auto- 


Defense personnel which does not involve MODIeS_...-...---------------002-e02-e0-- 540 
transfer of ownership of property to Govt. “Transoceanic travel”—member of uni- 
is not contract of sale but is contract for formed services who, after receiving pay- 
performance of services only so that ment on mileage basis for travei incident 
retired officer who contracts or negotiates to permanent change of station from U.S. 
for commercial transportation of household to Newfoundland, claims reimbursement 
effects of Dept. of Defense personnel is not for cost of ferry travel between Nova 
engaged in selling or sale of supplies or Scotia and Newfoundland may not have 
materials to be precluded from receiving ferry travel regarded as “transoceanic 
retired pay by 5 U.S.C. 59¢ and 10 U.S.C. travel” in view of specific exclusion in 
ee NE 677 definition of “transoceanic travel” of 
“Selling”—contract negotiated by retired travel between U.S. and island portion of 
officer of uniformed services for commercial Newfoundland; therefore, member having 
packing, crating, drayage, storage, unpack- received payment for his travel and his 
ing and transportation of household effects dependents by privately owned auto- 
of Dept. of Defense personnel which does mobile on mileage basis pursuant to pars. 
not involve transfer of ownership of prop- 4159-3 and 7003-3e of Joint Travel Regs. 
erty to Govt. is not contract of sale but is 5 
contract for performance of services only which payment is commutation of all 
so that retired officer who contracts or transportation expenses, including ferry 
negotiates for commercial transportation fares, no additional payment for ferry 
of household effects of Dept. of Defense costs is authorized __... cunadedandansceics 637 


U.S. GOVERNMENT PRINTING OFFICE: 1963 0O—645-668 





